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ANNOTATIONS

STATUTES OF THE STATE OF NEBRASKA

7-101.

A licensed member of the Nebraska bar must represent a limited liability company in the courts of this state.
Steinhausen v. HomeServices of Neb., 289 Neb. 927, 857 N.W.2d 816 (2015).

A parent who is not an attorney may not provide legal representation on behalf of his or her minor child in a
negligence action. Goodwin v. Hobza, 17 Neb. App. 353, 762 N.W.2d 623 (2009).

7-104.

A lawyer who was convicted of public indecency had violated his oath of office as an attorney under this
section. State ex rel. Counsel for Dis. v. Cording, 285 Neb. 146, 825 N.W.2d 792 (2013).

8-1118.

Expert testimony is not required to prove that a party offered or sold an unregistered security which was
required by law to be registered or sold a security by means of an untrue statement or omission of a material fact.
Hooper v. Freedom Fin. Group, 280 Neb. 111, 784 N.W.2d 437 (2010).

Officers and directors of a corporation which violated the law are strictly liable for a violation of the Securities
Act of Nebraska unless the statutory defense of lack of knowledge is proved. Hooper v. Freedom Fin. Group, 280
Neb. 111, 784 N.W.2d 437 (2010).

13-905.

Where the secretary of a county hospital’s board of trustees was the person whose duty it was to maintain the
official records of the political subdivision, a claim filed with the county clerk and the county hospital’s chief
executive officer did not comply with the notice requirements of the Political Subdivisions Tort Claims Act.
Brothers v. Kimball Cty. Hosp., 289 Neb. 879, 857 N.W.2d 789 (2015).

A substantial compliance analysis is applied when there is a question about whether the content of the required
claim meets the requirements of the statute; however, if the notice is not filed with the person designated by
statute as the authorized recipient, a substantial compliance analysis is not applicable. Lowe v. Lancaster Cty. Sch.
Dist. 0001, 17 Neb. App. 419, 766 N.W.2d 408 (2009).

The filing requirement of this section constitutes a “procedural precedent” to the commencement of a judicial
action. Lowe v. Lancaster Cty. Sch. Dist. 0001, 17 Neb. App. 419, 766 N.W.2d 408 (2009).

There is no statutory requirement that a claim filed pursuant to the Political Subdivisions Tort Claims Act need
be addressed to a particular individual. Lowe v. Lancaster Cty. Sch. Dist. 0001, 17 Neb. App. 419, 766 N.W.2d
408 (2009).

A motorist’s letter to the city substantially complied with the notice provisions of the Political Subdivisions Tort
Claims Act, such that the motorist could maintain a negligence action against the city to recover damages for
injuries he sustained in a motor vehicle accident with a city employee, where the letter stated the date, location,
and circumstances of the accident, that the motorist suffered personal injuries as a result of the accident, and that
the letter served as notice to the city under the act. Villanueva v. City of South Sioux City, 16 Neb. App. 288, 743
N.W.2d 771 (2008).

13-907.

In 1875, there was no right to a jury trial on any issue in a suit against the State or its political subdivisions
because the common-law doctrine of sovereign immunity, and the related common-law doctrine of governmental
immunity, operated to bar such suits at that time. Jacobson v. Shresta, 288 Neb. 615, 849 N.W.2d 515 (2014).

The Legislature has the right to decide the terms under which it will waive its sovereign and governmental

immunity for tort actions against the State or its political subdivisions. Because a jury trial is not one of the terms
of the State’s waiver of governmental immunity under the Political Subdivisions Tort Claims Act, a party is not
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entitled to a jury trial on its claim that a defendant is not a political subdivision employee. Jacobson v. Shresta,
288 Neb. 615, 849 N.W.2d 515 (2014).

13-910.

“[O]ther public place” under subdivision (10) of this section included a sidewalk leading from a community
center to a parking lot. Stick v. City of Omaha, 289 Neb. 752, 857 N.W.2d 561 (2015).

As used in subdivision (9) of this section, the term “malfunction” does not mean lack of efficacy. Blaser v.
County of Madison, 288 Neb. 306, 847 N.W.2d 293 (2014).

A county waived its claim that it was entitled to sovereign immunity by failing to identify immunity under the
discretionary function exception as an issue for trial in the pretrial order. Hall v. County of Lancaster, 287 Neb.
969, 846 N.W.2d 107 (2014).

Sovereign immunity barred a claim against the State of Nebraska and Cass County concerning a sight-restricted
railroad crossing at which a collision occurred because neither the State nor the county had any mandatory legal
duty to improve any sight restrictions at the crossing. Shipley v. Department of Roads, 283 Neb. 832, 813 N.W.2d
455 (2012).

Sovereign immunity barred a claim against the State of Nebraska and Cass County concerning the lack of
pavement markings at a railroad crossing at which a collision occurred because the decision of whether to place
pavement markings at the crossing was discretionary. Shipley v. Department of Roads, 283 Neb. 832, 813 N.W.2d
455 (2012).

Sovereign immunity barred failure-to-warn claim concerning a sight-restricted railroad crossing; neither the
State of Nebraska nor Cass County had a nondiscretionary duty to warn where the truck wash facility alleged to
be the cause of the sight restriction was built by a private party on private property and was readily apparent to a
motorist approaching the crossing. Shipley v. Department of Roads, 283 Neb. 832, 813 N.W.2d 455 (2012).

In deciding whether conduct falls within the battery exception to the Political Subdivisions Tort Claims Act, it
is only necessary to determine whether the conduct arises out of a battery; no determination has to be made as to
whether the actor ultimately could be held liable for any damage resulting from the battery, based on the presence
or absence of affirmative defenses. Britton v. City of Crawford, 282 Neb. 374, 803 N.W.2d 508 (2011).

13-911.

Under subsection (1) of this section, a political subdivision is strictly liable for injuries to an “innocent third
party” during a vehicular pursuit, regardless of whether the law enforcement officer’s actions were otherwise
proper or even necessary. An “innocent third party” is one who has not promoted, provoked, or persuaded the
driver to engage in flight from law enforcement personnel and one who is not sought to be apprehended in the
fleeing vehicle. Werner v. County of Platte, 284 Neb. 899, 824 N.W.2d 38 (2012).

Pursuant to subsection (5) of this section, an officer’s merely following a vehicle in order to provide
information to other officers as to the vehicle’s location does not constitute a vehicular pursuit. Perez v. City of
Omaha, 15 Neb. App. 502, 731 N.W.2d 604 (2007).

A passenger in a fleeing vehicle is not an innocent third party if such passenger either (1) promoted, provoked,
or persuaded the driver to engage in flight from law enforcement personnel or (2) is one who is sought to be
apprehended in the fleeing vehicle. Jura v. City of Omaha, 15 Neb. App. 390, 727 N.W.2d 735 (2007).

A police officer’s grounds for seeking to apprehend occupants in a vehicular chase situation must have a
reasonable basis in the law and facts. Jura v. City of Omaha, 15 Neb. App. 390, 727 N.W.2d 735 (2007).

Apprehension can mean to arrest, catch, or detain. Jura v. City of Omaha, 15 Neb. App. 390, 727 N.W.2d 735
(2007).

A passenger is not an innocent third party if the passenger either (1) has promoted, provoked, or persuaded the

driver to engage in flight from law enforcement personnel or (2) is sought to be apprehended in the fleeing
vehicle. Reed v. City of Omaha, 15 Neb. App. 234, 724 N.W.2d 834 (2006).
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13-919.

An amended tort claim was time barred where the initial tort claim was timely filed but was not filed with the
individual statutorily designated to receive tort claims and the amended tort claim was filed with the proper
individual but was not filed within 1 year after the claim accrued. Brothers v. Kimball Cty. Hosp., 289 Neb. 879,
857 N.W.2d 789 (2015).

A cause of action accrues, thereby starting the period of limitations, when a potential plaintiff discovers, or in
the exercise of reasonable diligence should discover, the political subdivision’s negligence. Gard v. City of
Omaha, 18 Neb. App. 504, 786 N.W.2d 688 (2010).

Because compliance with statutory time limits such as that set forth in this section can be determined with
precision, the doctrine of substantial compliance generally has no application. Gard v. City of Omaha, 18 Neb.
App. 504, 786 N.W.2d 688 (2010).

For purposes of the Political Subdivisions Tort Claims Act, the relevant question is when the cause of action
accrued, not when the last injury occurred. Gard v. City of Omaha, 18 Neb. App. 504, 786 N.W.2d 688 (2010).

Subsection (3) of this section of the Political Subdivisions Tort Claims Act, permitting 6-month extensions
brought “under any other applicable law of the state” against a political subdivision after it is determined that a
claim is not permitted under the act, does not extend the time for filing a claim under the act against a different or
additional political subdivision after one political subdivision denies the claim. Mace-Main v. City of Omaha, 17
Neb. App. 857, 773 N.W.2d 152 (2009).

The discovery rule is applicable to the statute of limitations provisions applicable to prefiling notice

requirements under the Political Subdivisions Tort Claims Act. Mace-Main v. City of Omaha, 17 Neb. App. 857,
773 N.W.2d 152 (2009).

13-926.

When the damages suffered by an “innocent third party” are not fully recoverable because of the damages cap
in this section, a political subdivision’s right to reimbursement must be reduced “to the extent necessary to fully
compensate” the party. Werner v. County of Platte, 284 Neb. 899, 824 N.W.2d 38 (2012).

Parents of an injured minor have one damage cap, and the minor has a separate damage cap. Connelly v. City of
Omaha, 284 Neb. 131, 816 N.W.2d 742 (2012).

The damage cap applies to each person having a claim arising from a single occurrence. Connelly v. City of
Omaha, 284 Neb. 131, 816 N.W.2d 742 (2012).

The Legislature had a rational basis for enacting the damage cap in this section, and the cap does not violate an
injured party’s right to substantive due process. Connelly v. City of Omaha, 284 Neb. 131, 816 N.W.2d 742
(2012).

13-1614.

A county is not required to establish benefit plans for its employees which will provide medical coverage.
Christiansen v. County of Douglas, 288 Neb. 564, 849 N.W.2d 493 (2014).

14-109.

An occupation tax is a tax upon the privilege of doing business in a particular jurisdiction or upon the act of
exercising, undertaking, or operating a given occupation, trade, or profession. Anthony, Inc. v. City of Omaha,
283 Neb. 868, 813 N.W.2d 467 (2012).

Both occupation taxes and sales taxes can be “gross receipts taxes.” Anthony, Inc. v. City of Omaha, 283 Neb.
868, 813 N.W.2d 467 (2012).

The legal incidence of an occupation tax falls upon the retailer, because it is a tax upon the act or privilege of
engaging in business activities. Anthony, Inc. v. City of Omaha, 283 Neb. 868, 813 N.W.2d 467 (2012).

There is no statutory limit on the amount of municipal occupation taxes. Anthony, Inc. v. City of Omaha, 283
Neb. 868, 813 N.W.2d 467 (2012).
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14-366.

This section authorizes cities of the metropolitan class to condemn private property for use as a public street.
City of Omaha v. Tract No. 1, 18 Neb. App. 247, 778 N.W.2d 122 (2010).

14-411.

A property owner has standing to seek a variance from a zoning ordinance that, if strictly enforced, would
adversely affect the owner’s property rights or interests. Field Club v. Zoning Bd. of Appeals of Omaha, 283 Neb.
847,814 N.W.2d 102 (2012).

A prospective purchaser has standing to seek a variance from, or a change in, a zoning ordinance if the
prospective purchaser has executed a purchase agreement subject to the grant of a variance or rezoning of the
property. Similarly, the holder of an option to purchase property has standing to apply for a variance when the
holder is bound to purchase the property if the variance is obtained or when the property owner anticipated that
the option holder would seek the variance to complete the sale. Field Club v. Zoning Bd. of Appeals of Omaha,
283 Neb. 847, 814 N.W.2d 102 (2012).

A zoning board of appeals need not find a taking in order to grant a variance from a zoning regulation.
Rousseau v. Zoning Bd. of Appeals of Omaha, 17 Neb. App. 469, 764 N.W.2d 130 (2009).

Pursuant to this section, a zoning board of appeals is not precluded from granting a variance to a zoning
regulation even though the regulation went in effect before the applicant purchased the property. Rousseau v.
Zoning Bd. of Appeals of Omaha, 17 Neb. App. 469, 764 N.W.2d 130 (2009).

14-2125.

Based on the plain language of this section, there is no legal requirement to seek competitive bids before
entering into a contract for interstate transmission of natural gas. Bruno v. Metropolitan Ultilities Dist., 287 Neb.
551, 844 N.W.2d 50 (2014).

18-2001.

The plain language of this section authorized the city to extend paving on one block of a street and assess the
paving costs against abutting property owners where, at one end, the new paving adjoined a paved intersection of
two paved streets. Johnson v. City of Fremont, 287 Neb. 960, 845 N.W.2d 279 (2014).

18-2148.

A mandamus action is an appropriate remedy for a redevelopment authority that believes that a county assessor
has not complied with his or her duty under this section to transmit a redevelopment project valuation.
Community Redev. Auth. v. Gizinski, 16 Neb. App. 504, 745 N.W.2d 616 (2008).

18-2523.

A municipal ballot measure with separate provisions does not violate the common-law single subject rule if
each of its provisions has a natural and necessary connection with each other and together are part of one general
subject. City of North Platte v. Tilgner, 282 Neb. 328, 803 N.W.2d 469 (2011).

A proposed municipal ballot measure is invalid if it would (1) compel voters to vote for or against distinct
propositions in a single vote—when they might not do so if presented separately, (2) confuse voters on the issues
they are asked to decide, or (3) create doubt as to what action they have authorized after the election. City of
North Platte v. Tilgner, 282 Neb. 328, 803 N.W.2d 469 (2011).

Although the Nebraska Constitution does not prohibit a municipal ballot measure from asking voters to approve
distinct and independent propositions in a single vote, a common-law single subject rule does prohibit this type of
municipal ballot measure to preserve the integrity of the municipal electoral process. City of North Platte v.
Tilgner, 282 Neb. 328, 803 N.W.2d 469 (2011).

Courts liberally construe grants of municipal initiative and referendum powers to permit, rather than restrict, the

power and to attain, rather than prevent, its object. City of North Platte v. Tilgner, 282 Neb. 328, 803 N.W.2d 469
(2011).
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To determine whether petitioners for a municipal ballot measure are acting under their initiative power or their
referendum power, a court should look to the function of their proposed ballot measure—not its label. City of
North Platte v. Tilgner, 282 Neb. 328, 803 N.W.2d 469 (2011).

When petitioners for a municipal ballot measure are not seeking to repeal an ordinance, the correct distinction
for determining whether their proposed measure falls under the petitioners’ initiative power or their referendum
power is whether the proposed measure would enact a new ordinance (initiative power) or would amend an
existing ordinance (referendum power). City of North Platte v. Tilgner, 282 Neb. 328, 803 N.W.2d 469 (2011).

18-2527.

A municipal ballot measure with separate provisions does not violate the common-law single subject rule if
each of its provisions has a natural and necessary connection with each other and together are part of one general
subject. City of North Platte v. Tilgner, 282 Neb. 328, 803 N.W.2d 469 (2011).

A proposed municipal ballot measure is invalid if it would (1) compel voters to vote for or against distinct
propositions in a single vote—when they might not do so if presented separately, (2) confuse voters on the issues
they are asked to decide, or (3) create doubt as to what action they have authorized after the election. City of
North Platte v. Tilgner, 282 Neb. 328, 803 N.W.2d 469 (2011).

Although the Nebraska Constitution does not prohibit a municipal ballot measure from asking voters to approve
distinct and independent propositions in a single vote, a common-law single subject rule does prohibit this type of
municipal ballot measure to preserve the integrity of the municipal electoral process. City of North Platte v.
Tilgner, 282 Neb. 328, 803 N.W.2d 469 (2011).

Courts liberally construe grants of municipal initiative and referendum powers to permit, rather than restrict, the
power and to attain, rather than prevent, its object. City of North Platte v. Tilgner, 282 Neb. 328, 803 N.W.2d 469
(2011).

To determine whether petitioners for a municipal ballot measure are acting under their initiative power or their
referendum power, a court should look to the function of their proposed ballot measure—not its label. City of
North Platte v. Tilgner, 282 Neb. 328, 803 N.W.2d 469 (2011).

When petitioners for a municipal ballot measure are not seeking to repeal an ordinance, the correct distinction
for determining whether their proposed measure falls under the petitioners’ initiative power or their referendum
power is whether the proposed measure would enact a new ordinance (initiative power) or would amend an
existing ordinance (referendum power). City of North Platte v. Tilgner, 282 Neb. 328, 803 N.W.2d 469 (2011).

18-2528.

Under subsection (1)(a) of this section, a general tax ordinance cannot be a measure necessary to carry out a
contractual obligation if the obligation did not exist when the municipality passed it. Subsection (1)(a) does not
shield from the referendum process a revenue measure that funds a city’s subsequent contractual obligations for a
project that was not previously approved by a measure that was subject to referendum. City of North Platte v.
Tilgner, 282 Neb. 328, 803 N.W.2d 469 (2011).

18-2538.

If a municipality claims that a proposed ballot measure violates a statute under Chapter 18, article 25, of
the Nebraska Revised Statutes, the claim is a challenge to the procedure or form of the proposal that may be
raised in a preelection declaratory judgment action. City of North Platte v. Tilgner, 282 Neb. 328, 803 N.W.2d 469
(2011).

Under this section, if a city files a declaratory judgment action to challenge a ballot measure within 40 days of
receiving notice of the requisite signatures, a court may invalidate the measure because of a deficiency in form or
procedure even if the voters approved it. City of North Platte v. Tilgner, 282 Neb. 328, 803 N.W.2d 469 (2011).

Under this section, when a city fails to file a declaratory judgment action to challenge the validity of a proposed
ballot measure before it receives notification of the requisite signatures, a court does not have authority to keep
the measure off the ballot, which precludes a court from blocking a count of the votes. City of North Platte v.
Tilgner, 282 Neb. 328, 803 N.W.2d 469 (2011).
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19-904.01.

Where a zoning law provides for the termination of a legal, nonconforming use after it has been “discontinued”
for a reasonable period, there is no requirement to show intent to abandon the nonconforming use. Rodehorst
Bros. v. City of Norfolk Bd. of Adjustment, 287 Neb. 779, 844 N.W.2d 755 (2014).

19-1832.

Employment may not be terminated solely on a ground enumerated in this section if the employee was not
notified that termination was sought on the enumerated ground. Parent v. City of Bellevue Civil Serv. Comm., 17
Neb. App. 458, 763 N.W.2d 739 (2009).

19-4626.

Under the plain language of subsection (2) of this section, the requirements of the Municipal Natural Gas
System Condemnation Act did not apply to a city’s condemnation proceeding against property consisting of gas
facilities where the property was located in an area which had been annexed by the city, and the city owned and
operated its own gas system. SourceGas Distrib. v. City of Hastings, 287 Neb. 595, 844 N.W.2d 256 (2014).

20-148.

This section, providing persons with a private cause of action for deprivation of constitutional and statutory
rights, is a procedural statute designed to allow plaintiffs to bypass administrative procedures in discrimination
actions against private employers; it does not operate to waive sovereign immunity. Potter v. Board of Regents,
287 Neb. 732, 844 N.W.2d 741 (2014).

20-209.

This section prevents multiple recoveries from a single publication, but it does not force a plaintiff to elect
among libel, slander, and invasion of privacy with respect to the claim a plaintiff advances resulting from a single
publication by the defendant. Bojanski v. Foley, 18 Neb. App. 929, 798 N.W.2d 134 (2011).

21-20,162.

The director of a corporation, who was not a shareholder of record and for whom there was no nominee
certificate on file with the corporation, and his wife were not “shareholders” under subdivision (2)(a) of this
section and, thus, lacked standing to bring an action for the judicial dissolution of the corporation. In re Invol.
Dissolution of Wiles Bros., 285 Neb. 920, 830 N.W.2d 474 (2013).

23-103.

Ratification of a contractual obligation of a county could only occur by the act of a majority of the board of
county commissioners. Christiansen v. County of Douglas, 288 Neb. 564, 849 N.W.2d 493 (2014).

Because Nebraska statutes vest the powers of a county in a “county board,” which term is defined to encompass
both boards of supervisors existing under township organization and boards of commissioners in counties not

under township organization, the adoption of township organization does not alter the basic powers of a county.
Butler County Dairy v. Butler County, 285 Neb. 408, 827 N.W.2d 267 (2013).

23-104.
The board of county commissioners could not create a contractual obligation of the county through ratification

when a majority of the commissioners did not know of the representations being made. Christiansen v. County of
Douglas, 288 Neb. 564, 849 N.W.2d 493 (2014).

23-135.

Compliance with this section was not required where the purported contract at issue concerned health insurance.
Christiansen v. County of Douglas, 288 Neb. 564, 849 N.W.2d 493 (2014).
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23-208.

The powers and duties of a county board are not altered by the adoption of township organization. Butler
County Dairy v. Butler County, 285 Neb. 408, 827 N.W.2d 267 (2013).

23-209.

Because a township is created by a county from the territory of the county, a county is higher than a township in
the hierarchy of political subdivisions in Nebraska. Butler County Dairy v. Butler County, 285 Neb. 408, 827
N.W.2d 267 (2013).

23-215.

Although each township has a township board and township officers, each of which has statutorily prescribed
powers and duties, the powers of the township are exercised through direct local self-government. Butler County
Dairy v. Butler County, 285 Neb. 408, 827 N.W.2d 267 (2013).

23-222.

Although each township has a township board and township officers, each of which has statutorily prescribed
powers and duties, the powers of the township are exercised through direct local self-government. Butler County
Dairy v. Butler County, 285 Neb. 408, 827 N.W.2d 267 (2013).

23-223.

A township does not have the authority to exercise any powers outside those explicitly given to it by statute.
Butler County Dairy v. Butler County, 285 Neb. 408, 827 N.W.2d 267 (2013).

23-224.

Liquid livestock waste falls within the category of “offensive or injurious substances” contemplated by
subdivision (6) of this section. Butler County Dairy v. Butler County, 285 Neb. 408, 827 N.W.2d 267 (2013).

The power of the electors of a township to “prevent the exposure or deposit of offensive or injurious substances
within the limits of the town,” as granted under subdivision (6) of this section, gives the electors authority to
prohibit liquid livestock waste pipelines on township property. Butler County Dairy v. Butler County, 285 Neb.
408, 827 N.W.2d 267 (2013).

The power of the electors of a township to “prevent the exposure or deposit of offensive or injurious substances
within the limits of the town,” as granted under subdivision (6) of this section, gives the electors sufficient
authority to enact regulations governing large livestock confinement facilities that prevent livestock waste from
reaching township property. Butler County Dairy v. Butler County, 285 Neb. 408, 827 N.W.2d 267 (2013).

23-228.
Although each township has a township board and township officers, each of which has statutorily prescribed

powers and duties, the powers of the township are exercised through direct local self-government. Butler County
Dairy v. Butler County, 285 Neb. 408, 827 N.W.2d 267 (2013).

23-249.
Although each township has a township board and township officers, each of which has statutorily prescribed

powers and duties, the powers of the township are exercised through direct local self-government. Butler County
Dairy v. Butler County, 285 Neb. 408, 827 N.W.2d 267 (2013).

23-250.

Although each township has a township board and township officers, each of which has statutorily prescribed
powers and duties, the powers of the township are exercised through direct local self-government. Butler County
Dairy v. Butler County, 285 Neb. 408, 827 N.W.2d 267 (2013).
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23-251.

Although each township has a township board and township officers, each of which has statutorily prescribed
powers and duties, the powers of the township are exercised through direct local self-government. Butler County
Dairy v. Butler County, 285 Neb. 408, 827 N.W.2d 267 (2013).

23-252.

Although each township has a township board and township officers, each of which has statutorily prescribed
powers and duties, the powers of the township are exercised through direct local self-government. Butler County
Dairy v. Butler County, 285 Neb. 408, 827 N.W.2d 267 (2013).

23-270.

The powers and duties of a county board are not altered by the adoption of township organization. Butler
County Dairy v. Butler County, 285 Neb. 408, 827 N.W.2d 267 (2013).

23-2306.

A county’s retirement system shall be composed of all persons who are or were employed by member counties.
Christiansen v. County of Douglas, 288 Neb. 564, 849 N.W.2d 493 (2014).

23-2517.

A county board has no power or authority to bargain or agree that any appointment or promotion shall be based
upon anything other than merit and fitness except as provided in the County Civil Service Act. Blakely v.
Lancaster County, 284 Neb. 659, 825 N.W.2d 149 (2012).

A county cannot implement any provision of the county employees’ collective bargaining agreement that would
violate a provision of the County Civil Service Act. Blakely v. Lancaster County, 284 Neb. 659, 825 N.W.2d 149
(2012).

An “appointment” under the County Civil Service Act refers to an appointing authority’s designation of a
person to fill a vacant classified service position. Blakely v. Lancaster County, 284 Neb. 659, 825 N.W.2d 149
(2012).

Civil service acts promote effective public service by establishing a personnel administration system that
provides equal opportunity for public employment and advancement based on merit and fitness principles. By
requiring a county to incorporate these principles, the Legislature intended to prohibit the county, as much as
practical, from making these decisions based on political control, partisanship, and personal favoritism. Blakely v.
Lancaster County, 284 Neb. 659, 825 N.W.2d 149 (2012).

Properly conducted examinations provide the cornerstone of a merit-based civil service system. Blakely v.
Lancaster County, 284 Neb. 659, 825 N.W.2d 149 (2012).

23-2522.
A personnel policy board is an administrative agency performing quasi-judicial functions when it reviews a

grievance of, or disciplinary action against, a classified service employee. Blakely v. Lancaster County, 284 Neb.
659, 825 N.W.2d 149 (2012).

23-2525.

A county board has no power or authority to bargain or agree that any appointment or promotion shall be based
upon anything other than merit and fitness except as provided in the County Civil Service Act. Blakely v.
Lancaster County, 284 Neb. 659, 825 N.W.2d 149 (2012).

A county cannot implement any provision of the county employees’ collective bargaining agreement that would
violate a provision of the County Civil Service Act. Blakely v. Lancaster County, 284 Neb. 659, 825 N.W.2d 149
(2012).

A county department head’s preference for a junior employee in his own department created an arbitrary and
capricious appointing procedure when the county was conducting open competitive examinations and not
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promotional examinations. Preference for a department head’s own employee is an invalid basis for a hiring
decision in open competitive examinations. Blakely v. Lancaster County, 284 Neb. 659, 825 N.W.2d 149 (2012).

Statutory requirements for appointments and promotions under a civil service act are mandatory, and appointing
authorities must comply with them for an appointment or promotion to be valid. Blakely v. Lancaster County, 284
Neb. 659, 825 N.W.2d 149 (2012).

Subdivision (3) of this section does not prohibit examiners from evaluating subjective traits if those traits are
relevant to an applicant’s fitness for a position. But when oral examinations are used to test an applicant’s
subjective traits, the scoring must be guided by measurable standards. That is, the examinations must provide
some reasonable means of judicial review. Blakely v. Lancaster County, 284 Neb. 659, 825 N.W.2d 149 (2012).

Subdivision (3) of this section requires a county to conduct open competitive examinations for vacancies in the
classified service. Blakely v. Lancaster County, 284 Neb. 659, 825 N.W.2d 149 (2012).

Subdivision (13) of this section does not preclude a county from defining a transfer to include transfers within
the same department. Blakely v. Lancaster County, 284 Neb. 659, 825 N.W.2d 149 (2012).

Under subdivision (3) of this section, the Legislature intended to limit an appointing authority’s selection of an
applicant to one of the applicants who scored highest on the final score of the examination process. When oral
interviews are part of the examination process for an appointment to the civil service, an applicant’s score on an
oral interview must be included in the final score. Blakely v. Lancaster County, 284 Neb. 659, 825 N.W.2d 149
(2012).

Under subdivision (4) of this section, a county is not conducting promotional examinations when it posts a
position as available to all county employees and fails to consider seniority. Blakely v. Lancaster County, 284
Neb. 659, 825 N.W.2d 149 (2012).

Under subdivision (4) of this section, the Legislature intended a county to conduct promotional examinations,
and appointing authorities must consider records of performance, seniority, and conduct when making
promotions. Blakely v. Lancaster County, 284 Neb. 659, 825 N.W.2d 149 (2012).

Under this section, a county department head cannot “reassign” a current department employee to fill a new
position outside of applicable transfer rules or the competitive examination process. Blakely v. Lancaster County,
284 Neb. 659, 825 N.W.2d 149 (2012).

When a civil service statute requires an appointing authority to consider seniority in making a promotion, that
requirement must be respected. Blakely v. Lancaster County, 284 Neb. 659, 825 N.W.2d 149 (2012).

When a vacancy in the classified service is not filled by a transfer or under a statutory exception, subdivisions
(3) and (4) of this section require a county to fill it through one of two types of examinations: open competitive
examinations or promotional examinations. Blakely v. Lancaster County, 284 Neb. 659, 825 N.W.2d 149 (2012).

23-3501.

Where a county board has appointed a board of trustees for a county hospital as provided in section 23-3502(1),
the county hospital is not merely an agency of the county, but, rather, is a separate and independent political
subdivision. Brothers v. Kimball Cty. Hosp., 289 Neb. 879, 857 N.W.2d 789 (2015).

23-3502.

Where a county board has appointed a board of trustees for a county hospital as provided in subsection (1) of
this section, the county hospital is not merely an agency of the county, but, rather, is a separate and independent
political subdivision. Brothers v. Kimball Cty. Hosp., 289 Neb. 879, 857 N.W.2d 789 (2015).

44-358.

Maintaining proof of an insured’s qualification to perform a covered activity is the type of condition subsequent
that this section was intended to address. Devese v. Transguard Ins. Co., 281 Neb. 733, 798 N.W.2d 614 (2011).

The contribute-to-the-loss standard in this section applies to breaches of preloss conditions subsequent and
continuing warranties that function as conditions subsequent. Regardless of an insurer’s labeling, a clause in an
insurance policy that requires an insured to avoid an increased hazard is a preloss condition subsequent for
coverage. D & S Realty v. Markel Ins. Co., 280 Neb. 567, 789 N.W.2d 1 (2010).
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This section was intended to limit an insurer’s ability to avoid liability for breach of increased hazard conditions
which are so broad that an insured’s violation of them is not causally relevant to the loss. D & S Realty v. Markel
Ins. Co., 280 Neb. 567, 789 N.W.2d 1 (2010).

44-359.

When read in conjunction with section 25-901, this section prohibits an award of attorney fees to a plaintiff, in a
suit against the plaintiff’s insurer, who rejects an offer of judgment and later fails to recover more than the amount
offered. Dutton-Lainson Co. v. Continental Ins. Co., 279 Neb. 365, 778 N.W.2d 433 (2010).

44-2810.

Hospital policies and rules do not conclusively determine the standard of care owed. Green v. Box Butte
General Hosp., 284 Neb. 243, 818 N.W.2d 589 (2012).

44-2828.

The Nebraska Hospital-Medical Liability Act provides a 2-year statute of limitations for medical malpractice
claims unless the cause of action could not have been reasonably discovered within the 2 years, and then the
action may be brought within 1 year from the date of discovery. Hampton v. Shaw, 14 Neb. App. 499, 710
N.W.2d 341 (2006).

44-4821.
The liquidator did not seek to enforce the arbitration agreements in question but disavowed them according to

the express powers granted under subsection (1)(m) of this section. State ex rel. Wagner v. Kay, 15 Neb. App. 85,
722 N.W.2d 348 (20006).

44-6407.

A “regular use” exclusion in an automobile insurance policy, which mirrors the statutory exclusion, reflects the
public policy of this state and is not void as against public policy. Alsidez v. American Family Mut. Ins. Co., 282
Neb. 890, 807 N.W.2d 184 (2011).

44-6411.
Stacking of uninsured motorist coverages is prohibited, and an insured’s maximum recovery of uninsured

motorist benefits is limited to the highest limit of any one applicable policy. Weston v. Continental Western Ins.
Co., 14 Neb. App. 956, 720 N.W.2d 904 (20006).

44-7532.

The language in this section referring to notice to “all interested parties” contemplates notice by the Nebraska
Department of Insurance to both the insured and the insurer regarding the adversarial proceeding to come. It
would not be a sensible reading of the statutes to require notice to only one of the parties, where both parties are
active in the proceeding but seek different outcomes. Travelers Indem. Co. v. Gridiron Mgmt. Group, 281 Neb.
113, 794 N.W.2d 143 (2011).

45-103.

Judgment interest accrues on the judgment, even if that judgment is made up in part of interest already accrued.
Heritage Bank v. Bruha, 283 Neb. 263, 812 N.W.2d 260 (2012).

Interest under this section shall accrue on decrees and judgments for the payment of money from the date of

entry of judgment until satisfaction of judgment. Valley Cty. Sch. Dist. 88-0005 v. Ericson State Bank, 18 Neb.
App. 624, 790 N.W.2d 462 (2010).

45-103.01.

Judgment interest accrues on the judgment, even if that judgment is made up in part of interest already accrued.
Heritage Bank v. Bruha, 283 Neb. 263, 812 N.W.2d 260 (2012).
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The court did not err in awarding postjudgment interest on the wife’s fixed dollar amount share of her
husband’s profit-sharing plan from the date of entry of the decree, even though the qualified domestic relations
order called for by the decree was not entered for over 2 years. Fry v. Fry, 18 Neb. App. 75, 775 N.W.2d 438
(2009).

45-103.02.

Under subsection (1) of this section, where the claim is unliquidated and the plaintiff’s offer of settlement is
exceeded by the judgment, prejudgment interest accrues on the full amount of the judgment starting on the date of
the plaintiff’s first offer of settlement, which offer is exceeded by the judgment. Martensen v. Rejda Bros., 283
Neb. 279, 808 N.W.2d 855 (2012).

Prejudgment interest is recoverable only when the claim is liquidated, that is, when there is no reasonable
controversy as to the plaintiff’s right to recover and the amount of such recovery. This determination requires a
two-pronged inquiry. There must be no dispute as to the amount due and to the plaintiff’s right to recover.
Dutton-Lainson Co. v. Continental Ins. Co., 279 Neb. 365, 778 N.W.2d 433 (2010).

Prejudgment interest may be awarded only as provided in subsection (2) of this section. Dutton-Lainson Co. v.
Continental Ins. Co., 279 Neb. 365, 778 N.W.2d 433 (2010).

This section provides the sole means for recovery of interest costs. Interest is not otherwise recoverable as a
separate element of damages. R & D Properties v. Altech Constr. Co., 279 Neb. 74, 776 N.W.2d 493 (2009).

45-103.04.

Subsection (2) of this section prohibits prejudgment interest for (1) any action involving the state, (2) any action
involving a political subdivision of the state, or (3) any action involving an employee of the state or political
subdivision for any negligent or wrongful act or omission accruing within the scope of such employee’s office or
employment. Eikmeier v. City of Omaha, 280 Neb. 173, 783 N.W.2d 795 (2010).

45-104.

As used in this section, “money received to the use of another” indicates that the money is received on behalf of
another person, such as an agent receiving money on behalf of his principal. Brook Valley Ltd. Part. v. Mutual of
Omaha Bank, 285 Neb. 157, 825 N.W.2d 779 (2013).

Generally, prejudgment interest accrues on the unpaid balance of liquidated claims arising from an instrument
in writing from the date the cause of action arose until the entry of judgment. Valley Cty. Sch. Dist. 88-0005 v.
Ericson State Bank, 18 Neb. App. 624, 790 N.W.2d 462 (2010).

This section provides the interest rate for prejudgment interest upon the happening of events outlined in this
section. Valley Cty. Sch. Dist. 88-0005 v. Ericson State Bank, 18 Neb. App. 624, 790 N.W.2d 462 (2010).

45-104.01.

Under the former law, if an obligation to pay interest arises under section 67-405 and the rate is not specified,
the rate is that specified in this section. Robertson v. Jacobs Cattle Co., 285 Neb. 859, 830 N.W.2d 191 (2013).

46-263.

This section does not apply to persons who neglect or refuse to deliver water to those who have no right to the
water. Weber v. North Loup River Pub. Power, 288 Neb. 959, 854 N.W.2d 263 (2014).

46-713.

As an exception to the requirement that a litigant assert its own rights and interests to have standing, a natural
resources district has standing under this section to challenge a state action that requires it to spend the public
funds that it is charged with raising and controlling. Middle Niobrara NRD v. Department of Nat. Resources, 281
Neb. 634, 799 N.W.2d 305 (2011).

Because the director of the Department of Natural Resources cannot resolve a challenge to a senior
appropriator’s call before the Department of Natural Resources issues its annual report on January 1, the
department cannot base its annual evaluations upon a senior appropriator’s call. Middle Niobrara NRD wv.
Department of Nat. Resources, 281 Neb. 634, 799 N.W.2d 305 (2011).
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Generally, to be an “interested person” under subsection (2) of this section, a litigant challenging a fully
appropriated determination by the Department of Natural Resources must be asserting its own rights and interests,
not those of a third party, and must demonstrate an injury in fact sufficient to confer common-law standing.
Middle Niobrara NRD v. Department of Nat. Resources, 281 Neb. 634, 799 N.W.2d 305 (2011).

Subsection (3)(a) of this section permits the Department of Natural Resources to designate a river basin or
subpart as fully appropriated by focusing solely on whether surface water appropriations are sustainable. Middle
Niobrara NRD v. Department of Nat. Resources, 281 Neb. 634, 799 N.W.2d 305 (2011).

The Department of Natural Resources’ promulgated methodologies under this section for determining whether a
river basin or subpart is fully appropriated must be followed and applied in a consistent manner. Additionally,
under subsection (1)(d) of this section, an independent party must be able to replicate and assess its methodologies
and conclusions. Middle Niobrara NRD v. Department of Nat. Resources, 281 Neb. 634, 799 N.W.2d 305 (2011).

The Department of Natural Resources’ 2006 regulations do not permit an independent party to replicate or
assess the department’s findings or methodologies, as required under subsection (1)(d) of this section. Middle
Niobrara NRD v. Department of Nat. Resources, 281 Neb. 634, 799 N.W.2d 305 (2011).

The Department of Natural Resources’ 2006 regulations promulgated under this section do not permit the
department to determine that a river basin is fully appropriated by comparing a senior appropriation right to the
streamflow values at a specific diversion point or streamflow gauge. Middle Niobrara NRD v. Department of Nat.
Resources, 281 Neb. 634, 799 N.W.2d 305 (2011).

To petition for a contested hearing challenging a fully appropriated determination of the Department of Natural
Resources for a river basin, the challenger must have standing as an interested person under subsection (2) of this
section. Middle Niobrara NRD v. Department of Nat. Resources, 281 Neb. 634, 799 N.W.2d 305 (2011).

47-503.

This section and section 83-1,106(1) use similar language, so the reasoning of cases involving one of these
provisions is applicable to cases involving the other. State v. Wills, 285 Neb. 260, 826 N.W.2d 581 (2013).

This section provides that a defendant is entitled to “[c]redit against” his jail term. In context, that means that a
judge cannot credit a defendant with more time served than the length of his or her sentence. State v. Wills, 285
Neb. 260, 826 N.W.2d 581 (2013).

Pursuant to this section, a sentencing court is required to separately determine, state, and grant credit for time
served. State v. Clark, 278 Neb. 557, 772 N.W.2d 559 (2009).

The court has no discretion to grant a defendant more or less credit than is established by the record. State v.
Clark, 278 Neb. 557, 772 N.W.2d 559 (2009).

When a court grants a defendant more or less credit for time served than the defendant actually served, that
portion of the pronouncement of sentence is erroneous and may be corrected to reflect the accurate amount of
credit as verified objectively by the record. State v. Clark, 278 Neb. 557, 772 N.W.2d 559 (2009).

Under subsection (1) of this section, a defendant is not entitled to credit against a jail sentence for time spent in
a residential substance abuse treatment facility. State v. Anderson, 18 Neb. App. 329, 779 N.W.2d 623 (2010).

Pursuant to subsection (2) of this section, the court had the authority to revise the sentence when the defendant
was inadvertently given 361 days’ credit for time served rather than the 61 days actually served. State v. Clark, 17
Neb. App. 361, 762 N.W.2d 64 (2009).

Pursuant to subsection (2) of this section, the giving of credit for time served is part of the sentence. State v.
Clark, 17 Neb. App. 361, 762 N.W.2d 64 (2009).

Pursuant to subsection (2) of this section, where a portion of a sentence is valid and a portion is invalid or
erroneous, the court has the authority to modify or revise the sentence by removing the invalid or erroneous

portion of the sentence if the remaining portion of the sentence constitutes a complete valid sentence. State v.
Clark, 17 Neb. App. 361, 762 N.W.2d 64 (2009).

48-101.

Absent an amendment to the Nebraska Workers” Compensation Act, an appellate court will not judicially create
a “substantially certain” exception from the act’s intended exclusive jurisdiction over workplace injuries, so as to
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allow an employer to be sued in tort if the employer knew its tortious conduct was substantially certain to result in
an employee’s injury. Estate of Teague v. Crossroads Co-op Assn., 286 Neb. 1, 834 N.W.2d 236 (2013).

By barring an employee’s estate from bringing a tort action against the employer for the employee’s accidental
death in the workplace, the Nebraska Workers’ Compensation Act did not violate the estate’s Seventh
Amendment right to a jury trial. Estate of Teague v. Crossroads Co-op Assn., 286 Neb. 1, 834 N.W.2d 236
(2013).

Delay, cost, and uncertainty are contrary to the underlying purposes of the Nebraska Workers” Compensation
Act; the act was intended by the Legislature to simplify legal proceedings and to bring about a speedy settlement
of disputes between the injured employee and the employer by taking the place of expensive court actions with
tedious delays and technicalities. Estate of Teague v. Crossroads Co-op Assn., 286 Neb. 1, 834 N.W.2d 236
(2013).

The distinction made by the Nebraska Workers’ Compensation Act between employees who are intentional tort
victims and nonemployees who are intentional tort victims, barring only employees who are injured by intentional
torts of their employers from bringing a tort action, does not violate the equal protection, due process, or special
legislation provisions of the U.S. and Nebraska Constitutions; the act was not designed to govern the rights of
nonemployees, and thus employees and nonemployees are not similarly situated, the Legislature made a rational
distinction between the two groups, and workers’ compensation law reflected policy choice that employers bear
the costs of employees’ work-related injuries. Estate of Teague v. Crossroads Co-op Assn., 286 Neb. 1, 834
N.W.2d 236 (2013).

The Nebraska Workers” Compensation Act’s different standards of exclusivity for employees versus employers,
providing compensation under the act for employees injured by an employer’s willful negligence but not
providing compensation under the act for employees injured by their own willful negligence, does not violate the
equal protection, due process, or special legislation provisions of the U.S. and Nebraska Constitutions; employers
and employees stand in different relations to the common undertaking and are not similarly situated, it was
rational for the Legislature to recognize this fact when determining employers’ and employees’ rights and
liabilities under the act, and it was not arbitrary for the Legislature to determine coverage under the act based on
whose willful negligence caused the injury. Estate of Teague v. Crossroads Co-op Assn., 286 Neb. 1, 834 N.W.2d
236 (2013).

The primary object of the Nebraska Workers’ Compensation Act is to do away with the inadequacies and
defects of the common-law remedies; to destroy the common-law defenses; and, in the employments affected, to
give compensation, regardless of the fault of the employer. Estate of Teague v. Crossroads Co-op Assn., 286 Neb.
1, 834 N.W.2d 236 (2013).

A common-law misrepresentation defense to govern when an applicant’s misrepresentation will bar recovery of
workers’ compensation benefits is incompatible with the Nebraska Workers’ Compensation Act, overruling Hilt
Truck Lines, Inc. v. Jones, 204 Neb. 115, 281 N.W.2d 399 (1979). Bassinger v. Nebraska Heart Hosp., 282 Neb.
835, 806 N.W.2d 395 (2011).

An employee’s deliberate or intentional defiance of a reasonable rule will disqualify that employee from
receiving benefits if (1) the employer has a reasonable rule designed to protect the health and safety of the
employee, (2) the employee has actual notice of the rule, (3) the employee has an understanding of the danger
involved in the violation of the rule, (4) the rule is kept alive by bona fide enforcement by the employer, and (5)
the employee does not have a bona fide excuse for the rule violation. These factors need not be met when an
employee has accidentally violated a safety rule. Spaulding v. Alliant Foodservice, 13 Neb. App. 99, 689 N.W.2d
593 (2004).

An employee’s violation of an employer’s safety rule must be intentional in order for that employee to be held
willfully negligent under this section. Spaulding v. Alliant Foodservice, 13 Neb. App. 99, 689 N.W.2d 593
(2004).

48-102.

A common-law misrepresentation defense to govern when an applicant’s misrepresentation will bar recovery of
workers’ compensation benefits is incompatible with the Nebraska Workers” Compensation Act, overruling Hilt
Truck Lines, Inc. v. Jones, 204 Neb. 115, 281 N.W.2d 399 (1979). Bassinger v. Nebraska Heart Hosp., 282 Neb.
835, 806 N.W.2d 395 (2011).

The statutory defense under this section applies to employees, not applicants. Bassinger v. Nebraska Heart
Hosp., 282 Neb. 835, 806 N.W.2d 395 (2011).
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48-106.

An employee’s illegal residence or work status does not bar an award of indemnity for permanent total loss of
earning capacity. Moyera v. Quality Pork Internat., 284 Neb. 963, 825 N.W.2d 409 (2013).

Pursuant to subdivision (2) of section 48-114, employers subject to the Nebraska Workers’ Compensation Act
include every person, firm, or corporation who is engaged in any trade, occupation, business, or profession as
described in this section, and who has any person in service under any contract of hire, express or implied, oral or
written. Morin v. Industrial Manpower, 13 Neb. App. 1, 687 N.W.2d 704 (2004).

Pursuant to subdivision (2) of section 48-115, under the Nebraska Workers” Compensation Act, an “employee”
or “worker” is defined as every person in the service of an employer who is engaged in any trade, occupation,
business, or profession as described in this section under any contract of hire, expressed or implied, oral or
written. Morin v. Industrial Manpower, 13 Neb. App. 1, 687 N.W.2d 704 (2004).

Pursuant to subsection (1) of this section, the Nebraska Workers’ Compensation Act applies to every employer
in this state, including nonresident employers performing work in this state, employing one or more employees, in
the regular trade, business, profession, or vocation of such employer. Morin v. Industrial Manpower, 13 Neb. App.
1, 687 N.W.2d 704 (2004).

48-111.

Where a surviving husband’s deceased wife’s employer was immune under section 48-148 from the surviving
husband’s suit against it for bystander negligent infliction of emotional distress, a fellow employee of the
deceased wife was also immune from the surviving husband’s suit because under this section, the employer’s
immunity extended to the deceased wife’s fellow employee. Pittman v. Western Engineering Co., 283 Neb. 913,
813 N.W.2d 487 (2012).

48-114.

Pursuant to subdivision (2) of this section, employers subject to the Nebraska Workers’ Compensation Act
include every person, firm, or corporation who is engaged in any trade, occupation, business, or profession as
described in section 48-106, and who has any person in service under any contract of hire, express or implied, oral
or written. Morin v. Industrial Manpower, 13 Neb. App. 1, 687 N.W.2d 704 (2004).

48-115.

An employee’s illegal residence or work status does not bar an award of indemnity for permanent total loss of
earning capacity. Moyera v. Quality Pork Internat., 284 Neb. 963, 825 N.W.2d 409 (2013).

Pursuant to subsection (2) of this section, illegal aliens are included in the definition of employees or workers.
Visoso v. Cargill Meat Solutions, 18 Neb. App. 202, 778 N.W.2d 504 (2009).

The record contained sufficient evidence to support the trial judge’s conclusion that the worker was self-
employed and that the worker did not comply with subsection (10) of this section. Nerison v. National Fire Ins.
Co. of Hartford, 17 Neb. App. 161, 757 N.W.2d 21 (2008).

Pursuant to subdivision (2) of this section, the terms “employee” and “worker” do not include any person whose
employment is not in the usual course of the trade, business, profession, or occupation of his or her employer.
Morin v. Industrial Manpower, 13 Neb. App. 1, 687 N.W.2d 704 (2004).

Pursuant to subdivision (2) of this section, under the Nebraska Workers’ Compensation Act, an “employee” or
“worker” is defined as every person in the service of an employer who is engaged in any trade, occupation,
business, or profession as described in section 48-106 under any contract of hire, expressed or implied, oral or
written. Morin v. Industrial Manpower, 13 Neb. App. 1, 687 N.W.2d 704 (2004).

48-118.
An employer’s right to a future credit against an employee’s recovery in an action related to a workers’
compensation claim does not depend upon who brought the action which led to the employee’s recovery or who

happens to “recover” first. Bacon v. DBI/SALA, 284 Neb. 579, 822 N.W.2d 14 (2012).

The beneficent purposes of the Nebraska Workers” Compensation Act do not require narrow interpretation of an
employer’s statutory subrogation rights; the act’s beneficent purposes are to provide an injured worker with
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prompt relief from the adverse economic effects caused by a work-related injury or occupational disease, and
concern the employee’s ability to promptly obtain workers’ compensation benefits, not the employee’s ability to
additionally retain recovery against negligent third parties in tort actions. Bacon v. DBI/SALA, 284 Neb. 579, 822
N.W.2d 14 (2012).

The policies behind the Nebraska Workers’ Compensation Act favor a liberal construction in favor of the
employer’s statutory right to subrogate against culpable third parties; workers’ compensation acts generally seek
to balance the rights of injured workers against the costs to the businesses that provide employment, and in order
to reach this balance, most acts liberally allow employers to shift liability onto third parties whenever possible.
Bacon v. DBI/SALA, 284 Neb. 579, 822 N.W.2d 14 (2012).

The workers’ compensation subrogation statute was not intended to draw a distinction which would grant the
right to a future credit in recovery from actions brought by the employer, but deny that right in actions brought by
the employee; such a distinction would be arbitrary insofar as it would depend on who first brought suit, and
insofar as the timing of the suit would change the amount of recovery. Bacon v. DBI/SALA, 284 Neb. 579, 822
N.W.2d 14 (2012).

There is a strong presumption that a parent company is not the employer of its subsidiary’s employees. Bacon v.
DBI/SALA, 284 Neb. 579, 822 N.W.2d 14 (2012).

“Third person” under the Nebraska Workers’ Compensation Act includes any person other than the employer
or those whom the Nebraska Workers’ Compensation Act makes an employer. Bacon v. DBI/SALA, 284 Neb.
579, 822 N.W.2d 14 (2012).

“Third person” under the Nebraska Workers’ Compensation Act is an entity with which there is no
employer-employee relationship. Bacon v. DBI/SALA, 284 Neb. 579, 822 N.W.2d 14 (2012).

48-120.

Where there was sufficient evidence to support a factual finding that knee surgery was not required by the prior
work-related injury, the Workers” Compensation Court did not err in denying compensation for the surgery under
an award of future medical treatment. Pearson v. Archer-Daniels-Midland Milling Co., 285 Neb. 568, 828 N.W.2d
154 (2013).

The term “payor” as used in subsection (8) of this section is limited to third-party payors, such as health
insurance carriers. VanKirk v. Central Community College, 285 Neb. 231, 826 N.W.2d 277 (2013).

Upon receipt of payment from an employer, a supplier or provider of services becomes obligated to reimburse
an employee any amounts he or she has previously paid. VanKirk v. Central Community College, 285 Neb. 231,
826 N.W.2d 277 (2013).

An employer is not responsible for medical services furnished or ordered by any physician or other person
selected by an injured employee in disregard of subdivision (2)(a) of this section. Clark v. Alegent Health Neb.,
285 Neb. 60, 825 N.W.2d 195 (2013).

If an employer has sufficient knowledge of an injury to an employee to be aware that medical treatment is
necessary, it has the affirmative and continuing duty to supply medical treatment that is prompt, in compliance
with the statutory prescription on choice of doctors, and adequate; if the employer fails to do so, the employee
may make suitable independent arrangements at the employer’s expense. Clark v. Alegent Health Neb., 285 Neb.
60, 825 N.W.2d 195 (2013).

If compensability is denied by the employer, the employee has the right to select a physician and the employer
is liable for medical services subsequently found to be compensable. Clark v. Alegent Health Neb., 285 Neb. 60,
825 N.W.2d 195 (2013).

Under subdivision (2)(a) of this section, an employee has the right to select a physician who has maintained the
employee’s medical records prior to an injury and has a documented history of treatment with the employee prior
to the injury. The employer shall notify the employee following an injury of such right of selection in a form and
manner within the timeframe established by the compensation court. Clark v. Alegent Health Neb., 285 Neb. 60,
825 N.W.2d 195 (2013).

Once it has been determined that the need for future medical care is probable, the employer is liable for any

future care shown to be reasonably necessary under this section. Sellers v. Reefer Systems, 283 Neb. 760, 811
N.W.2d 293 (2012).
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Under subsection (b) of this section, the fee schedule is applicable to payments made by third-party payors.
Pearson v. Archer-Daniels-Midland Milling Co., 282 Neb. 400, 803 N.W.2d 489 (2011).

An employee’s injury which occurs en route to a required medical appointment that is related to a compensable
injury is also compensable, as long as the chosen route is reasonable and practical. Straub v. City of Scottsbluff,
280 Neb. 163, 784 N.W.2d 886 (2010).

Before an order for future medical benefits may be entered pursuant to subsection (1)(a) of this section, there
must be explicit evidence that future medical treatment is reasonably necessary to relieve the injured worker from
the effects of the work-related injury. Adams v. Cargill Meat Solutions, 17 Neb. App. 708, 774 N.W.2d 761
(2009).

The trial judge did not err in ordering the employer to pay for medication, because the judge’s determination
that the medication was necessary to treat both the work-related side effects of pain medication and the unrelated
condition of sleep apnea was not clearly wrong. Zitterkopf v. Aulick Indus., 16 Neb. App. 829, 753 N.W.2d 370
(2008).

The meaning of subsection (4) of this section is plain and unambiguous. When an injured worker is seeking
compensation for an injury from his employer and the employer seeks relevant information from the injured
worker’s treating physician regarding that injury, that information is not privileged. Scott v. Drivers Mgmt., Inc.,
14 Neb. App. 630, 714 N.W.2d 23 (2006).

Medical expenses incurred before the date of an employee’s accident in a repetitive trauma case may be
compensable if they are reasonably necessary and related to the compensable injury. Tomlin v. Densberger
Drywall, 14 Neb. App. 288, 706 N.W.2d 595 (2005).

48-121.

Disability as a basis for compensation under subdivision (3) of this section is determined by the loss of use of a
body member, not loss of earning power. Lenz v. Central Parking System of Neb., 288 Neb. 453, 848 N.W.2d 623
(2014).

The extent of disability to a scheduled member under subdivision (3) of this section can be expressed in terms
of percent. Lenz v. Central Parking System of Neb., 288 Neb. 453, 848 N.W.2d 623 (2014).

The third paragraph of subdivision (3) of this section does not require expert proof of permanent physical
restrictions assigned to each injured member in order to perform the loss of earning capacity assessment
thereunder. Rodgers v. Nebraska State Fair, 288 Neb. 92, 846 N.W.2d 195 (2014).

The amendment by 2007 Neb. Laws, L.B. 588, to subdivision (3) of this section, which permits an employee to
recover benefits for loss of earning capacity from a loss or loss of use of more than one member resulting in at
least a 30-percent loss of earning capacity, was substantive, rather than procedural, and, therefore, did not apply
retroactively to a claimant injured in an accident before the effective date of the amendment. Smith v. Mark
Chrisman Trucking, 285 Neb. 826, 829 N.W.2d 717 (2013).

A return to work at wages equal to those received before the injury may be considered, but it does not preclude
a finding that the workers’ compensation claimant is either partially or totally disabled. Zwiener v. Becton
Dickinson-East, 285 Neb. 735, 829 N.W.2d 113 (2013).

A workers’ compensation claimant who leaves a job with an employer responsible for an injury in order to
pursue more desirable employment does not waive temporary total disability benefits simply because the
employer responsible for the injury would have accommodated light-duty restrictions during postsurgical recovery
periods necessitated by the injury. Zwiener v. Becton Dickinson-East, 285 Neb. 735, 829 N.W.2d 113 (2013).

Earning capacity determinations, for workers’ compensation purposes, should not be distorted by factors such
as business booms, sympathy of a particular employer or friends, temporary good luck, or the superhuman efforts
of the claimant to rise above his crippling handicaps. Zwiener v. Becton Dickinson-East, 285 Neb. 735, 829
N.W.2d 113 (2013).

An employee’s illegal residence or work status does not bar an award of indemnity for permanent total loss of
earning capacity. Moyera v. Quality Pork Internat., 284 Neb. 963, 825 N.W.2d 409 (2013).

Whether a claimant’s scheduled member loss has caused a whole body impairment is properly resolved under a

proximate cause inquiry at the point of the claimant’s maximum medical improvement, when the claimant’s
permanent impairment is assessed. Moyera v. Quality Pork Internat., 284 Neb. 963, 825 N.W.2d 409 (2013).
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If, by the point of maximum medical improvement, a claimant has developed a whole body impairment in
addition to a scheduled member injury, the question is whether the work-related injury proximately caused the
whole body impairment. If both injuries arose from the same work-related injury, because the scheduled member
injury resulted in the whole body impairment in a natural and continuous sequence of events and the whole body
impairment would not have occurred but for the work-related injury, then the claimant is entitled to disability
benefits for the whole body impairment. Moyera v. Quality Pork Internat., 284 Neb. 963, 825 N.W.2d 409 (2013).

Whether a claimant’s compensable scheduled member injury has resulted in a whole body impairment and loss
of earning power is a question of fact. Moyera v. Quality Pork Internat., 284 Neb. 963, 825 N.W.2d 409 (2013).

A vocational rehabilitation plan seeking to place a part-time hourly employee who suffered a permanent
impairment in employment where the employee would earn wages similar to those based upon a calculation of
average weekly wage under subdivision (4) of this section would best achieve the goal of restoring the employee
to suitable employment. Becerra v. United Parcel Service, 284 Neb. 414, 822 N.W.2d 327 (2012).

In calculating the average weekly wage, a part-time hourly employee with a permanent disability is treated as
though he or she had worked a 40-hour workweek. Becerra v. United Parcel Service, 284 Neb. 414, 822 N.W.2d
327 (2012).

The 300-week limitation found in subsection (2) of this section does not apply to benefits for temporary total
disability awarded under subsection (1) of this section. Heppler v. Omaha Cable, 16 Neb. App. 267, 743 N.W.2d
383 (2007).

Pursuant to subdivision (2) of this section, where a trial court is not called upon to make a determination of loss
of earning power until after completion of vocational rehabilitation, the court is not required to retroactively look
to the extent of loss of earning power as of the date of maximum medical improvement and disregard the
documented change in loss of earning power flowing from completion of vocational rehabilitation. Grandt v.
Douglas County, 14 Neb. App. 219, 705 N.W.2d 600 (2005).

48-125.

By filing a release pursuant to section 48-139(3), a worker waives his or her right to ask for penalties and
attorney fees under this section. Holdsworth v. Greenwood Farmers Co-op, 286 Neb. 49, 835 N.W.2d 30 (2013).

The waiting-time penalty and attorney fees for waiting-time proceedings provided under this section are rights
under the Nebraska Workers’ Compensation Act. Holdsworth v. Greenwood Farmers Co-op, 286 Neb. 49, 835
N.W.2d 30 (2013).

Interest may be assessed only when attorney fees are allowed. VanKirk v. Central Community College, 285
Neb. 231, 826 N.W.2d 277 (2013).

No waiting-time penalty is required for an employer’s delinquent payment of medical expenses, because such
expenses do not constitute compensation within the meaning of this section. VanKirk v. Central Community
College, 285 Neb. 231, 826 N.W.2d 277 (2013).

The prohibition against assessing attorney fees against medical providers set forth in the last sentence of
subdivision (2)(a) of this section cannot be avoided by instead filing an action in the district court seeking fees
under the common fund doctrine. Walentine, O’Toole v. Midwest Neurosurgery, 285 Neb. 80, 825 N.W.2d 425
(2013).

A workers’ compensation trial judge has continuing jurisdiction to enforce an employer’s obligation to pay
benefits pending the employer’s appeal of the judge’s previous order imposing a penalty and costs for a delayed
payment. Russell v. Kerry, Inc., 278 Neb. 981, 775 N.W.2d 420 (2009).

An employer’s appeal from a postjudgment proceeding to enforce a workers’ compensation award does not
disturb the finality of an award imposing a continuing obligation on the employer to pay benefits. Russell v.
Kerry, Inc., 278 Neb. 981, 775 N.W.2d 420 (2009).

Interest that is assessed when a claimant is awarded attorney fees on an enforcement motion is calculated from
the time each installment of benefits became due to the date of payment, rather than being assessed on the full
amount of benefits owed from the first date that compensation was payable. Russell v. Kerry, Inc., 278 Neb. 981,
775 N.W.2d 420 (2009).

17 2016 Cumulative Supplement




ANNOTATIONS

Preaward interest, as assessed by an enforcement order in a workers’ compensation proceeding, is not a penalty
but a means of fully compensating the claimant for not having use of the money that the employer owed. Russell
v. Kerry, Inc., 278 Neb. 981, 775 N.W.2d 420 (2009).

A reasonable controversy under this section may exist (1) if there is a question of law previously unanswered by
the appellate courts, which question must be answered to determine a right or liability for disposition of a claim
under the Nebraska Workers’ Compensation Act, or (2) if the properly adduced evidence would support
reasonable but opposite conclusions by the Nebraska Workers’ Compensation Court concerning an aspect of an
employee’s claim for workers” compensation, which conclusions affect allowance or rejection of an employee’s
claim, in whole or in part. Davis v. Crete Carrier Corp., 15 Neb. App. 241, 725 N.W.2d 562 (2006).

An award of attorney fees is a prerequisite before interest on the compensation amount due to a claimant may
be awarded under this section. Davis v. Crete Carrier Corp., 15 Neb. App. 241, 725 N.W.2d 562 (2006).

This section authorizes a 50-percent penalty payment for waiting time involving delinquent payment of
compensation and an attorney fee, where there is no reasonable controversy regarding an employee’s claim for
workers’” compensation benefits. Davis v. Crete Carrier Corp., 15 Neb. App. 241, 725 N.W.2d 562 (2006).

To avoid the penalty provided for in this section, an employer need not prevail in the employee’s claim, but
must have an actual basis in law or fact for disputing the claim and refusing compensation. Davis v. Crete Carrier
Corp., 15 Neb. App. 241, 725 N.W.2d 562 (2006).

Where there is no reasonable controversy, this section authorizes the award of attorney fees. Davis v. Crete
Carrier Corp., 15 Neb. App. 241, 725 N.W.2d 562 (2006).

Whether a reasonable controversy exists under this section is a question of fact. Davis v. Crete Carrier Corp., 15
Neb. App. 241, 725 N.W.2d 562 (2006).

A 50-percent waiting-time penalty cannot be awarded on the basis of an award of delinquent medical payments;
a waiting-time penalty is available only on awards of delinquent payments of disability or indemnity benefits.
Bronzynski v. Model Electric, 14 Neb. App. 355, 707 N.W.2d 46 (2005).

When an attorney fee is allowed pursuant to this section, interest shall be assessed on the final award of weekly
compensation benefits, not “medical payments.” Bronzynski v. Model Electric, 14 Neb. App. 355, 707 N.W.2d 46
(2005).

A reasonable controversy under this section may exist (1) if there is a question of law previously unanswered by
the appellate courts, which question must be answered to determine a right or liability for disposition of a claim
under the Nebraska Workers” Compensation Act, or (2) if the properly adduced evidence would support
reasonable but opposite conclusions by the Nebraska Workers’ Compensation Court concerning an aspect of an
employee’s claim for workers’ compensation, which conclusions affect allowance or rejection of an employee’s
claim, in whole or in part. Milliken v. Premier Indus., 13 Neb. App. 330, 691 N.W.2d 855 (2005).

The purpose of the 30-day waiting-time penalty and the provision for attorney fees, as provided in this section,
is to encourage prompt payment by making delay costly if the award has been finally established. Milliken v.
Premier Indus., 13 Neb. App. 330, 691 N.W.2d 855 (2005).

This section authorizes a 50-percent penalty payment for waiting time involving delinquent payment of
compensation and an attorney fee, where there is no reasonable controversy regarding an employee’s claim for
workers” compensation. Milliken v. Premier Indus., 13 Neb. App. 330, 691 N.W.2d 855 (2005).

To avoid the penalty provided for in this section, an employer need not prevail in the employee’s claim, but
must have an actual basis in law or fact for disputing the claim and refusing compensation. Milliken v. Premier
Indus., 13 Neb. App. 330, 691 N.W.2d 855 (2005).

48-126.

When an employee paid by the hour suffers a work-related injury that results in permanent injury or death, the
employee’s average weekly wage is calculated by multiplying the rate of wages by a 40-hour workweek rather
than by averaging that employee’s actual wages over the 6 months before the accident. Becerra v. United Parcel
Service, 284 Neb. 414, 822 N.W.2d 327 (2012).

The language “ordinarily constituting his or her week’s work™ precludes an automatic mathematical calculation
based on the past 6 months” work; the goal of any average income test is to produce an honest approximation of
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the claimant’s probable future earning capacity. Mueller v. Lincoln Public Schools, 282 Neb. 25, 803 N.W.2d 408
(2011).

In this section, the Legislature dealt with the possible inequity that could result from abnormally high work
weeks in the context of average weekly wage calculations. Arbtin v. Puritan Mfg. Co., 13 Neb. App. 540, 696
N.W.2d 905 (2005).

48-128.

In order for the employer to qualify under subsection (1)(b) of this section, the employer must establish by
written records that the employer had knowledge of the preexisting permanent partial disability at the time that the
employee was hired or at the time the employee was retained in employment after the employer acquired such
knowledge. Ashland-Greenwood Public Schools v. Thorell, 15 Neb. App. 114, 723 N.W.2d 506 (2006).

The purpose of the written records requirement of this section is to put in place a strictly limited method of
proving a predicate fact before liability for benefits may be shifted to the Workers’ Compensation Trust Fund.
Ashland-Greenwood Public Schools v. Thorell, 15 Neb. App. 114, 723 N.W.2d 506 (2006).

The purpose of this section is to provide employers with an incentive to hire those who suffer from permanent
disability, but the statute restricts the benefits to those employers who consciously hire those they know to be
suffering from prior permanent disabilities. Ashland-Greenwood Public Schools v. Thorell, 15 Neb. App. 114,
723 N.W.2d 506 (2006).

The written records requirement of this section is merely evidentiary, and must be sensibly construed so as not
to defeat the statute’s larger remedial purpose. Ashland-Greenwood Public Schools v. Thorell, 15 Neb. App. 114,
723 N.W.2d 506 (2006).

This section does not require possession of the written records by the employer at the time of the subsequent
injury or at the time the claim for contribution from the Workers’ Compensation Trust Fund is made. Ashland-
Greenwood Public Schools v. Thorell, 15 Neb. App. 114, 723 N.W.2d 506 (2006).

48-133.

For purposes of notice or knowledge under this section, the employer equates to the insurer, and vice versa.
Snowden v. Helget Gas Products, 15 Neb. App. 33, 721 N.W.2d 362 (2006).

Knowledge of an employee’s injury gained by the employee’s foreman, supervisor, or superintendent in a
representative capacity for an employer is knowledge imputed to the employer and notice to an employer
sufficient for the notice requirement of this section. Snowden v. Helget Gas Products, 15 Neb. App. 33, 721
N.W.2d 362 (2006).

This section provides an exception to the written notice rule if it can be shown that the employer had notice or
knowledge of the injury sufficient to lead a reasonable person to conclude that an employee’s injury is potentially
compensable, which in turn would create a responsibility of the employer to investigate the matter. Snowden v.
Helget Gas Products, 15 Neb. App. 33, 721 N.W.2d 362 (2006).

48-134.01.

Pursuant to subsection (3) of this section, the “reasonableness and necessity” of medical treatment and
“causality and relatedness of the medical condition to the employment” are separate and distinct questions upon
which an independent examiner may be asked to opine. Miller v. Regional West Med. Ctr., 278 Neb. 676, 722
N.W.2d 872 (2009).

48-137.

An employee seeking application of the exception for a material change in condition and substantial increase in
disability is not required to demonstrate that he or she could not have filed a petition earlier than he or she did.
Lenz v. Central Parking System of Neb., 288 Neb. 453, 848 N.W.2d 623 (2014).

The exception for a material change in condition and substantial increase in disability was not rendered

unenforceable by Bassinger v. Nebraska Heart Hosp., 282 Neb. 835, 806 N.W.2d 395 (2011). Lenz v. Central
Parking System of Neb., 288 Neb. 453, 848 N.W.2d 623 (2014).
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The Legislature has acquiesced to the exception for a material change in condition and substantial increase in
disability. Lenz v. Central Parking System of Neb., 288 Neb. 453, 848 N.W.2d 623 (2014).

48-139.

By filing a release pursuant to the settlement procedures in subsection (3) of this section, a worker waives all
rights under the Nebraska Workers” Compensation Act, including both the right to penalties and attorney fees
under section 48-125 and the right to ask a judge of the compensation court to decide the parties’ rights and
obligations. Holdsworth v. Greenwood Farmers Co-op, 286 Neb. 49, 835 N.W.2d 30 (2013).

The filing of a release pursuant to subsection (3) of this section does not deprive the Workers’ Compensation
Court of jurisdiction to hear further issues in a case. Holdsworth v. Greenwood Farmers Co-op, 286 Neb. 49, 835
N.W.2d 30 (2013).

The filing of a release pursuant to subsection (3) of this section, not actual payment of the lump-sum settlement,
effects a discharge from liability for the employer. Holdsworth v. Greenwood Farmers Co-op, 286 Neb. 49, 835
N.W.2d 30 (2013).

There is no ambiguity in the statutorily required language for a release pursuant to subsection (3) of this section.
Holdsworth v. Greenwood Farmers Co-op, 286 Neb. 49, 835 N.W.2d 30 (2013).

In order to achieve a modification of a lump-sum payment that has been approved by court order pursuant to
this section on the ground of increased or decreased incapacity, a party must make an application on the ground of
increase or decrease of incapacity due solely to the injury. Hubbart v. Hormel Foods Corp., 15 Neb. App. 129, 723
N.W.2d 350 (2006).

48-141.

To establish a change in incapacity under this section, an applicant must show a change in impairment and a
change in disability. In a workers’ compensation context, impairment refers to a medical assessment, whereas
disability relates to employability. Rader v. Speer Auto, 287 Neb. 116, 841 N.W.2d 383 (2013).

The party seeking modification has the burden to prove the allegations in its petition to modify the running
award of temporary total disability benefits. Visoso v. Cargill Meat Solutions, 285 Neb. 272, 826 N.W.2d 845
(2013).

Where the original award of benefits did not award vocational rehabilitation services, the applicant needed to
comply with the requirements of this section and allege and prove that he had suffered an increase in incapacity
since the entry of the original award in order to obtain the requested vocational rehabilitation services. McKay v.
Hershey Food Corp., 16 Neb. App. 79, 740 N.W.2d 378 (2007).

In order to achieve a modification of a lump-sum payment that has been approved by court order pursuant to
section 48-139 on the ground of increased or decreased incapacity, a party must make an application on the
ground of increase or decrease of incapacity due solely to the injury. Hubbart v. Hormel Foods Corp., 15 Neb.
App. 129, 723 N.W.2d 350 (2006).

In the context of body as a whole injuries, an applicant for modification who must fulfill the requirements set
forth in this section by demonstrating a change in incapacity must establish both a change in the employee’s
physical condition, or impairment, and a change in the employee’s disability. Bronzynski v. Model Electric, 14
Neb. App. 355, 707 N.W.2d 46 (2005).

48-146.

The requirement contained in this section that each workers’ compensation insurance policy covers all
employees within the purview of the Nebraska Workers’ Compensation Act overrides an insurance policy
provision which excludes any such employee from coverage. Kruid v. Farm Bureau Mut. Ins. Co., 17 Neb. App.
687,770 N.W.2d 652 (2009).

Notice to the insured-employer is binding on the insurer. Snowden v. Helget Gas Products, 15 Neb. App. 33,
721 N.W.2d 362 (2006).
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48-148.

Under this section, a surviving husband’s claim for bystander negligent infliction of emotional distress against
his deceased wife’s employer was barred by the employer immunity provisions of the Nebraska Workers’
Compensation Act because he accepted compensation from the employer as his deceased wife’s dependent, he
settled with and released the employer, and his claim arose from his deceased wife’s injury as the phrase “arise
from such injury” is used in this section. Pittman v. Western Engineering Co., 283 Neb. 913, 813 N.W.2d 487
(2012).

48-151.

An employee’s death from asphyxiation, after entering a grain bin at his workplace in violation of safety
regulations and then becoming engulfed in grain, was the result of an “accident” covered by the exclusive
jurisdiction of the Nebraska Workers’ Compensation Act, even though the employer willfully violated the
Occupational Safety and Health Administration regulations. Estate of Teague v. Crossroads Co-op Assn., 286
Neb. 1, 834 N.W.2d 236 (2013).

A “deliberate act” as referenced in subdivision (7) of this section refers to an employee’s deliberate injury of
himself or herself. Spaulding v. Alliant Foodservice, 13 Neb. App. 99, 689 N.W.2d 593 (2004).

Pursuant to subdivision (7) of this section, an employee’s violation of an employer’s safety rule must be
intentional in order for that employee to be held willfully negligent. Spaulding v. Alliant Foodservice, 13 Neb.
App. 99, 689 N.W.2d 593 (2004).

48-161.

Ancillary jurisdiction does not include the power to enforce an award. Burnham v. Pacesetter Corp., 280 Neb.
707,789 N.W.2d 913 (2010).

Ancillary jurisdiction is the power of a court to adjudicate and determine matters incidental to the exercise of its
primary jurisdiction of an action. Midwest PMS v. Olsen, 279 Neb. 492, 778 N.W.2d 727 (2010).

The final resolution of an employee’s right to workers” compensation benefits does not preclude an issue from
being ancillary to the resolution of the employee’s right to benefits within the meaning of this section. Midwest
PMS v. Olsen, 279 Neb. 492, 778 N.W.2d 727 (2010).

Even though this section vests the Nebraska Workers” Compensation Court with jurisdiction to decide issues
ancillary to an employee’s right to workers’ compensation benefits, such jurisdiction is not exclusive and a district
court has jurisdiction to hear a declaratory judgment action regarding a workers’ compensation insurance policy
coverage dispute. Kruid v. Farm Bureau Mut. Ins. Co., 17 Neb. App. 687, 770 N.W.2d 652 (2009).

Although, as a statutorily created court, the Workers” Compensation Court is a tribunal of limited and special
jurisdiction and has only such authority as has been conferred on it by statute, under this section, the
compensation court has jurisdiction to decide any issue ancillary to the resolution of an employee’s right to
workers’ compensation benefits. Nerison v. National Fire Ins. Co. of Hartford, 17 Neb. App. 161, 757 N.W.2d 21
(2008).

48-162.01.

A vocational rehabilitation plan seeking to place a part-time hourly employee who suffered a permanent
impairment in employment where the employee would earn wages similar to those based upon a calculation of
average weekly wage under section 48-121(4) would best achieve the goal of restoring the employee to suitable
employment. Becerra v. United Parcel Service, 284 Neb. 414, 822 N.W.2d 327 (2012).

Subsection (7) of this section cannot be used solely to punish or coerce an injured worker. There must be
evidence to support a finding that the worker’s disability would have been reduced had the worker cooperated
with medical treatment or vocational rehabilitation. Hofferber v. Hastings Ultilities, 282 Neb. 215, 803 N.W.2d 1
(2011).

Subsection (7) of this section is intended to permit the compensation court to modify rehabilitation plans in
response to changed circumstances following the entry of the initial plan. It does not apply to situations in which a
worker has refused to cooperate with treatment or rehabilitation. Hofferber v. Hastings Utilities, 282 Neb. 215,
803 N.W.2d 1 (2011).

21 2016 Cumulative Supplement




ANNOTATIONS

Subsection (7) of this section is intended to prevent an employee’s refusal to improve his or her medical
condition or earning capacity from causing an employer to pay more workers’ compensation benefits than it
should. It only authorizes the complete termination of a claimant’s right to benefits under the Nebraska Workers’
Compensation Act if evidence is presented to support a finding that had the employee availed himself or herself of
the benefits offered, the employee would no longer be disabled. Hofferber v. Hastings Utilities, 282 Neb. 215, 803
N.W.2d 1 (2011).

The plain language of the last sentence of subsection (7) of this section contemplates a modification of services
previously granted and does not provide for a modification of a final order to grant entirely new services or
benefits. McKay v. Hershey Food Corp., 16 Neb. App. 79, 740 N.W.2d 378 (2007).

Pursuant to subsection (3) of this section, when a vocational rehabilitation counselor submits multiple reports
that are determined to be written not because a process of recovery was incomplete from the time a prior report
was written, but, rather, because a counselor gives differing opinions each based on a different factual scenario, it
is up to the trial court to make factual findings to determine which report should be given the rebuttable
presumption of correctness. Ladd v. Complete Concrete, 13 Neb. App. 200, 690 N.W.2d 416 (2004).

48-1717.

This section is not jurisdictional; it simply specifies the venue for hearing the cause. Hofferber v. Hastings
Utilities, 282 Neb. 215, 803 N.W.2d 1 (2011).

48-185.

Where there was sufficient evidence to support a factual finding that knee surgery was not required by the prior
work-related injury, a three-judge panel of the Workers’ Compensation Court did not have grounds under this
section to reverse the decision of a single judge of the Workers” Compensation Court denying compensability for
the surgery. Pearson v. Archer-Daniels-Midland Milling Co., 285 Neb. 568, 828 N.W.2d 154 (2013).

An appellate court may modify, reverse, or set aside a Workers’ Compensation Court decision only when (1)
the compensation court acted without or in excess of its powers; (2) the judgment, order, or award was procured
by fraud; (3) there is no sufficient competent evidence in the record to warrant the making of the order, judgment,
or award; or (4) the findings of fact by the compensation court do not support the order or award. Nerison v.
National Fire Ins. Co. of Hartford, 17 Neb. App. 161, 757 N.W.2d 21 (2008).

An appellate court may not substitute its view of the facts for that of the Workers’ Compensation Court if the
record contains sufficient evidence to substantiate the factual conclusions reached by the Workers” Compensation
Court. Nerison v. National Fire Ins. Co. of Hartford, 17 Neb. App. 161, 757 N.W.2d 21 (2008).

Under this section, an appellate court may modify, reverse, or set aside a Workers” Compensation Court
decision only when (1) the compensation court acted without or in excess of its powers; (2) the judgment, order,
or award was procured by fraud; (3) there is not sufficient competent evidence in the record to warrant the making
of the order, judgment, or award; or (4) the findings of fact by the compensation court do not support the order or
award. McKay v. Hershey Food Corp., 16 Neb. App. 79, 740 N.W.2d 378 (2007).

This section precludes an appellate court’s substitution of its view of the facts for that of the Workers’
Compensation Court if the record contains sufficient evidence to substantiate the factual conclusions reached by
the Workers’ Compensation Court. Godsey v. Casey’s General Stores, 15 Neb. App. 854, 738 N.W.2d 863
(2007).

Pursuant to this section, an appellate court may modify, reverse, or set aside a Workers’ Compensation Court
decision only when (1) the compensation court acted without or in excess of its powers; (2) the judgment, order,
or award was procured by fraud; (3) there is not sufficient competent evidence in the record to warrant the making
of the order, judgment, or award; or (4) the findings of fact by the compensation court do not support the order or
award. Davis v. Crete Carrier Corp., 15 Neb. App. 241, 725 N.W.2d 562 (2006).

48-188.
The date on which a workers’ compensation court award is filed in a district court pursuant to this section is the
date of the judgment for purposes of computing when the judgment becomes dormant under section 25-1515.

Weber v. Gas N Shop, 278 Neb. 49, 767 N.W.2d 746 (2009).

The dormancy provisions of section 25-1515 apply to an award of the Nebraska Workers’ Compensation Court
which is filed in the district court pursuant to this section, and the date on which a workers’ compensation award
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is filed in district court is the date of judgment for purposes of computing when the judgment becomes dormant.
Allen v. Immanuel Med. Ctr., 278 Neb. 41, 767 N.W.2d 502 (2009).

48-191.

The plain language of this section is broad enough to include not only transactions between a party and the
court, but also transactions between the parties. Herrington v. P.R. Ventures, 279 Neb. 754, 781 N.W.2d 196
(2010).

48-1,112.

The hearing on a motion to enforce an award of compensation is the hearing on the merits referenced in this
section. The hearing prior to the entry of the award is not the hearing on the merits referenced in this section.
DeLeon v. Reinke Mfg. Co., 287 Neb. 419, 843 N.W.2d 601 (2014).

48-604.

Services performed in the position of county attorney are excepted from the definition of employment, and thus,
wages earned in that capacity are not for covered “employment” for purposes of unemployment insurance
benefits. Lang v. Howard County, 287 Neb. 66, 840 N.W.2d 876 (2013).

The position of county attorney is one that has been designated “a major nontenured policymaking or advisory
position” under or pursuant to Nebraska law. Lang v. Howard County, 287 Neb. 66, 840 N.W.2d 876 (2013).

48-627.

For purposes of section 48-628(7), a student is not “registered for full attendance” and therefore disqualified
from receiving unemployment benefits if the student’s educational program allows him or her to remain
“available for work™ pursuant to subdivision (3) of this section. Lecuona v. Cramer, 14 Neb. App. 770, 714
N.W.2d 786 (2006).

48-628.

An employee’s actions do not rise to the level of misconduct if the individual is merely unable to perform the
duties of the job. Meyers v. Nebraska State Penitentiary, 280 Neb. 958, 791 N.W.2d 607 (2010).

Under subsection (2) of this section, an individual shall be disqualified for unemployment benefits for
misconduct related to his work. Meyers v. Nebraska State Penitentiary, 280 Neb. 958, 791 N.W.2d 607 (2010).

The degree of damage caused should not be a determining factor in whether an employee engaged in
misconduct under subsection (2) of this section. Instead, the focus should be on the employee’s culpability as
demonstrated by his or her conduct and intentions. NEBCO, Inc. v. Murphy, 280 Neb. 145, 784 N.W.2d 447
(2010).

For purposes of subdivision (7) of this section, a student is not “registered for full attendance” and therefore
disqualified from receiving unemployment benefits if the student’s educational program allows him or her to

remain “available for work” pursuant to section 48-627(3). Lecuona v. Cramer, 14 Neb. App. 770, 714 N.W.2d
786 (2006).

48-810.01.

A contract continuation clause is not a contract for a future contract year in violation of this section. Central
City Ed. Assn. v. Merrick Cty. Sch. Dist., 280 Neb. 27, 783 N.W.2d 600 (2010).

48-816.

Good faith bargaining includes the execution of a written contract incorporating the terms of an agreement
reached pursuant to subsection (1) of this section. Scottsbluff Police Off. Assn. v. City of Scottsbluff, 282 Neb.
676, 805 N.W.2d 320 (2011).

Health insurance coverage and related benefits are mandatory subjects of bargaining under the Industrial
Relations Act. Scottsbluff Police Off. Assn. v. City of Scottsbluff, 282 Neb. 676, 805 N.W.2d 320 (2011).
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Status quo orders issued by the Commission of Industrial Relations pursuant to subsection (1) of this section are
limited to the pendency of the industrial dispute between the parties and are binding on the parties only until the
dispute has been resolved. Professional Firefighters Assn. v. City of Omaha, 282 Neb. 200, 803 N.W.2d 17
(2011).

Deputy assessor, deputy clerk, and deputy treasurer are considered statutory supervisors due to authority
granted to those positions by state law. IBEW Local Union No. 1597 v. Sack, 280 Neb. 858, 793 N.W.2d 147
(2010).

48-818.

A contract continuation clause deals with hours, wages, or terms and conditions of employment as set forth in
this section and thus is mandatorily bargainable. Central City Ed. Assn. v. Merrick Cty. Sch. Dist., 280 Neb. 27,
783 N.W.2d 600 (2010).

48-824.

Pursuant to subsection (1), a public employer is required to negotiate in good faith regarding a new vacation
accrual policy, because such a policy relates to a mandatory subject of bargaining. Service Empl. Internat. v.
Douglas Cty. Sch. Dist., 286 Neb. 755, 839 N.W.2d 290 (2013).

Where the organization representing public employees received notice of the public employer’s intent to change
the vacation accrual policy, the organization’s failure to make a timely request to bargain over the changes
constituted a waiver of the right to bargain over what would otherwise have been a mandatory subject of
bargaining. Service Empl. Internat. v. Douglas Cty. Sch. Dist., 286 Neb. 755, 839 N.W.2d 290 (2013).

An employer may lawfully implement changes in terms and conditions of employment which are mandatory
topics of bargaining only when three conditions have been met: (1) The parties have bargained to impasse, (2) the
terms and conditions implemented were contained in a final offer, and (3) the implementation occurred before a
petition regarding the year in dispute is filed with the Commission of Industrial Relations. IBEW Local 763 v.
Omaha Pub. Power Dist., 280 Neb. 889, 791 N.W.2d 310 (2010).

The purpose of this section is to provide public sector employees with the protection from unfair labor practices
that private sector employees enjoy under the National Labor Relations Act, by making refusals to negotiate in
good faith regarding mandatory bargaining topics a prohibited practice. IBEW Local 763 v. Omaha Pub. Power
Dist., 280 Neb. 889, 791 N.W.2d 310 (2010).

48-1114.

An individual who has opposed discriminatory employment practices is protected by this section of the
Nebraska Fair Employment Practice Act, making it unlawful for an employer to discriminate against an employee
because he or she has opposed any practice unlawful under federal law or the laws of Nebraska. Helvering v.
Union Pacific RR. Co., 13 Neb. App. 818, 703 N.W.2d 134 (2005).

48-1228.

The Nebraska Wage Payment and Collection Act does not prohibit employers from discharging employees, and
it does not provide employees with any substantive rights. Coffey v. Planet Group, 287 Neb. 834, 845 N.W.2d
255 (2014).

48-1229.

Under the 2007 amendments to this section, unused “paid time off” hours constitute unused vacation leave
when the only stipulated condition for earning the hours is the rendering of services and an employee has an
absolute right to take this time off for any purpose that he or she wishes. In that circumstance, an employee’s
unused paid time off hours are wages that an employer must pay upon separation of employment. Fisher v.
PayFlex Systems USA, 285 Neb. 808, 829 N.W.2d 703 (2013).

A payment will be considered a wage subject to the Nebraska Wage Payment and Collection Act if (1) it is

compensation for labor or services, (2) it was previously agreed to, and (3) all the conditions stipulated have been
met. Eikmeier v. City of Omaha, 280 Neb. 173, 783 N.W.2d 795 (2010).
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Payments pursuant to a severance agreement that were not earned and did not accrue through continued
employment are not compensation for labor or services rendered, and therefore, the employee is not entitled to
attorney fees. Eikmeier v. City of Omaha, 280 Neb. 173, 783 N.W.2d 795 (2010).

Subdivision (4) of this section provides that the term “wages” includes orders on file with the employer at the
time of termination of employment. Thus, an employment agreement policy which clearly conflicts with such
definition of wages, even though said policy is common within the industry, is void because it is prohibited by the
Nebraska Wage Payment and Collection Act. Sanford v. Clear Channel Broadcasting, 14 Neb. App. 908, 719
N.W.2d 312 (2006).

48-1231.
A court has discretion to award attorney fees higher than the statutory minimum required under this section, and
an award of fees above the statutory minimum does not depend upon the presence of employer’s unreasonable

defenses or vexatious counterclaims. Fisher v. PayFlex Systems USA, 285 Neb. 808, 829 N.W.2d 703 (2013).

An appellate court reviews a lower court’s award of attorney fees under this section for an abuse of discretion.
Fisher v. PayFlex Systems USA, 285 Neb. 808, 829 N.W.2d 703 (2013).

49-1201.

This section relates to tax matters and is inapplicable in postconviction actions. State v. Smith, 286 Neb. 77, 834
N.W.2d 799 (2013).

49-14,101.02.

In order to determine whether there has been a violation of subsection (2) of this section, a court must consider
the intent behind the expenditure of public resources. Nebraska Account. & Disclosure Comm. v. Skinner, 288
Neb. 804, 853 N.W.2d 1 (2014).

Public resources are used “for the purpose of campaigning” when their use is intended to influence public
support for or against a particular political candidate, ticket, or measure. Nebraska Account. & Disclosure Comm.

v. Skinner, 288 Neb. 804, 853 N.W.2d 1 (2014).

The language of subsection (2) of this section does not make a distinction between express advocacy and issue
advocacy. Nebraska Account. & Disclosure Comm. v. Skinner, 288 Neb. 804, 853 N.W.2d 1 (2014).

49-14,131.
Advisory opinions of the Nebraska Accountability and Disclosure Commission are not the equivalent of either
of the matters appealable to the district court in accordance with the Administrative Procedure Act identified in

this section, to wit, contested cases or declaratory rulings, and therefore are not appealable under this section.
Engler v. State, 283 Neb. 985, 814 N.W.2d 387 (2012).

52-157.

To act with bad faith, one must know his or her lien is invalid or overstated or act with reckless disregard as to
such facts. Chicago Lumber Co. of Omaha v. Selvera, 282 Neb. 12, 809 N.W.2d 469 (2011).

53-132.
The limit to two times the license fee pertains only to taxes on the occupation of selling alcohol and has no
bearing on occupation taxes designed to target activities other than selling alcoholic beverages. Anthony, Inc. v.

City of Omaha, 283 Neb. 868, 813 N.W.2d 467 (2012).

54-601.

In addition to an owner’s liability under this section and common-law liability for known vicious propensities,
the keeper of a dog can be liable to injured third parties on a negligence theory. Van Kleek v. Farmers Ins. Exch.,
289 Neb. 730, 857 N.W.2d 297 (2014).
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1992 Neb. Laws, L.B. 1011, was prompted by a court decision in which an injured person had been unable to
recover for a broken hip that had allegedly been caused by a dog, because it was not a “wound” within the
meaning of this section. Underhill v. Hobelman, 279 Neb. 30, 776 N.W.2d 786 (2009).

The purpose of 1992 Neb. Laws, L.B. 1011, was to expand the scope of this section to include “internal
damages even if there are no external damages caused by the owner’s dog.” Underhill v. Hobelman, 279 Neb. 30,
776 N.W.2d 786 (2009).

54-2417.

By enacting legislation that made it unlawful to operate an animal feeding operation without having an
approved livestock waste control facility, the Legislature acknowledged that livestock waste is a potentially
harmful substance that must be handled properly. Butler County Dairy v. Butler County, 285 Neb. 408, 827
N.W.2d 267 (2013).

54-2420.

Because this section indicates that the Legislature did not intend to occupy the entire field of livestock waste
management regulation and that the state requirements in the Livestock Waste Management Act were meant to
coexist with local requirements, there is no field preemption of local laws by the Livestock Waste Management
Act. Butler County Dairy v. Butler County, 285 Neb. 408, 827 N.W.2d 267 (2013).

54-2432.

By enacting legislation that made it unlawful to discharge livestock waste without obtaining the appropriate
permits or an exemption, the Legislature acknowledged that livestock waste is a potentially harmful substance that
must be handled properly. Butler County Dairy v. Butler County, 285 Neb. 408, 827 N.W.2d 267 (2013).

By enacting legislation that made it unlawful to operate an animal feeding operation without having an
approved livestock waste control facility, the Legislature acknowledged that livestock waste is a potentially
harmful substance that must be handled properly. Butler County Dairy v. Butler County, 285 Neb. 408, 827
N.W.2d 267 (2013).

57-229.

In order for owners of severed mineral interests to publicly exercise their rights of ownership, they must strictly
comply with the statutory requirements of this section prior to the date an action is filed by the surface owner.
Rice v. Bixler, 289 Neb. 194, 854 N.W.2d 565 (2014).

Reference to an unrecorded deed that may or may not exist does not establish the proper chain of ownership
necessary to comply with the requirements for filing a verified claim. Rice v. Bixler, 289 Neb. 194, 854 N.W.2d
565 (2014).

Severed mineral owners must strictly comply with the statutory requirements of this section. Rice v. Bixler, 289
Neb. 194, 854 N.W.2d 565 (2014).

The “record owner” of mineral interests, as used in this section, includes an individual identified by probate
records in the county where the interests are located. Gibbs Cattle Co. v. Bixler, 285 Neb. 952, 831 N.W.2d 696
(2013).

The transfer of ownership occurred years after the enactment of the dormant mineral statutes and prevented the
abandonment of the severed mineral interests for at least 23 years into the future. The appellants had the full 23-
year period specified in this section to publicly exercise their right of ownership so as to prevent abandonment of
the mineral interests. Peterson v. Sanders, 282 Neb. 711, 806 N.W.2d 566 (2011).

Nebraska’s dormant mineral statutes expressly require the record owner of a severed mineral interest to publicly
exercise the right of ownership by performing one of the actions specified in this section during the statutory

dormancy period. Ricks v. Vap, 280 Neb. 130, 784 N.W.2d 432 (2010).

The plain language of this section provides that a severed mineral interest is abandoned unless the record owner
of the interest is the one who publicly exercises it. Ricks v. Vap, 280 Neb. 130, 784 N.W.2d 432 (2010).
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57-1503.

Absent a supermajority concurrence, the Nebraska Supreme Court could not invalidate a statute giving the
Governor authority to approve an interstate oil pipeline carrier’s proposed route through the State and bestow
upon the carrier the power to exercise eminent domain, despite the majority’s conclusion that the legislation is
facially unconstitutional because it transfers the Public Service Commission’s constitutional powers over common
carriers to the Governor. Thompson v. Heineman, 289 Neb. 798, 857 N.W.2d 731 (2015).

Under the citizen taxpayer exception for matters of “great public concern,” an exception to the injury-in-fact
standing requirement, landowners had standing to challenge the constitutionality of legislation giving the
Governor the authority to approve a major oil pipeline route and thereby bestow upon the carrier the power to
exercise eminent domain. Thompson v. Heineman, 289 Neb. 798, 857 N.W.2d 731 (2015).

59-805.

In order for a plaintiff to successfully bring a claim that a defendant drove it out of business under this section,
the plaintiff must show that the defendant is a person, corporation, joint-stock company, limited liability company,
or other association which is engaged in business within Nebraska and that the defendant gave any direction or
authority to do any act with the intent and for the purpose of driving the plaintiff out of business. Credit Bureau
Servs. v. Experian Info. Solutions, 285 Neb. 526, 828 N.W.2d 147 (2013).

60-399.

A license plate hanging downward is not “fastened in an upright position” as required by subsection (1) of this
section. State v. Hyland, 17 Neb. App. 539, 769 N.W.2d 781 (2009).

Where the front license plate was placed in the front window of the defendant’s vehicle, displayed so that a law
enforcement officer was unable to ascertain the numbers or see the plate clearly, a traffic violation occurred,
giving the officer probable cause to stop the defendant’s vehicle. State v. Richardson, 17 Neb. App. 388, 763
N.W.2d 420 (2008).

60-3,100.

Where the front license plate was placed in the front window of the defendant’s vehicle, displayed so that a law
enforcement officer was unable to ascertain the numbers or see the plate clearly, a traffic violation occurred,
giving the officer probable cause to stop the defendant’s vehicle. State v. Richardson, 17 Neb. App. 388, 763
N.W.2d 420 (2008).

60-498.01.

A sworn report does not need to state or support an inference that the individual arrested drove or controlled a
motor vehicle on property open to public access. Hoppens v. Nebraska Dept. of Motor Vehicles, 288 Neb. 857,
852 N.W.2d 331 (2014).

An arresting officer’s sworn report triggers the administrative license revocation process by establishing a prima
facie basis for revocation. The sworn report must, at a minimum, contain the information specified in this section
in order to confer jurisdiction. Murray v. Neth, 279 Neb. 947, 783 N.W.2d 424 (2010).

The Department of Motor Vehicles has the power, in an administrative license revocation proceeding, to
evaluate the jurisdictional averments in a sworn report and, if necessary, solicit a sworn addendum to that report if
necessary to establish jurisdiction to proceed. Murray v. Neth, 279 Neb. 947, 783 N.W.2d 424 (2010).

This section requires the director to conduct the administrative license revocation hearing, but allows the
director to appoint a hearing officer to preside at the hearing, and thus, the hearing officer serves as the director’s
agent. Hashman v. Neth, 18 Neb. App. 951, 797 N.W.2d 275 (2011).

For purposes of subsection (5)(a) of this section, the test results are “received” on the date they are delivered to
the law enforcement agency by which the arrest was effectuated and the arresting peace officer has 10 days
thereafter to forward the sworn report to the director of the Department of Motor Vehicles. Freeman v. Neth, 18
Neb. App. 592, 790 N.W.2d 218 (2010).

In an administrative license revocation proceeding, pursuant to subsection (3) of this section, the sworn report
of the arresting officer must, at a minimum, contain the information specified in this subsection in order to confer
jurisdiction. Freeman v. Neth, 18 Neb. App. 592, 790 N.W.2d 218 (2010).
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The 10-day time period for submitting a sworn report under subsection (5)(a) of this section is mandatory, and
if the sworn report is submitted after the 10-day period, the Department of Motor Vehicles lacks jurisdiction to
revoke a person’s driver’s license. Freeman v. Neth, 18 Neb. App. 592, 790 N.W.2d 218 (2010).

When a person submits to a chemical test of breath, the required recitations in the sworn report are (1) that the
person was arrested as described in section 60-6,197(2)—treasonable grounds to believe such person was driving
while under the influence of alcoholic liquor or drugs—and the reasons for such arrest, (2) that the person was
requested to submit to the required test, and (3) that the person submitted to a test, the type of test to which he or
she submitted, and that such test revealed the presence of alcohol in a concentration specified in section 60-6,196.
Teeters v. Neth, 18 Neb. App. 585, 790 N.W.2d 213 (2010).

Where a sworn report identifies two arresting officers and, as submitted, conveys the information required by
the applicable statute, the omission of the second arresting officer’s signature of the report is a technical
deficiency that does not deprive the Department of Motor Vehicles of jurisdiction. Law v. Nebraska Dept. of
Motor Vehicles, 18 Neb. App. 237, 777 N.W.2d 586 (2010).

Despite the officer’s failure to check the box next to “Submitted to a blood test,” the information contained
under this heading clearly shows that a blood test was performed and that the results of the blood test were in a
concentration above the statutory amount, which conveys the information required by subsection (3) of this
section. Wilson v. Neth, 18 Neb. App. 41, 773 N.W.2d 183 (2009).

Nebraska law grants the director of the Department of Motor Vehicles jurisdiction to administratively revoke
the license of a person found to be driving while under the influence of alcohol. Wilson v. Neth, 18 Neb. App. 41,
773 N.W.2d 183 (2009).

Subsection (3) of this section requires a sworn report to state that the person was arrested as described in section
60-6,197(2), the reasons for such arrest, that the person was requested to submit to the required test, and that the
person submitted to a test, the type of test to which he submitted, and that such test revealed the presence of
alcohol in a concentration specified in section 60-6,196. Wilson v. Neth, 18 Neb. App. 41, 773 N.W.2d 183
(2009).

The sworn report of the arresting officer must, at a minimum, contain the information specified in the applicable
statute in order to confer jurisdiction. Wilson v. Neth, 18 Neb. App. 41, 773 N.W.2d 183 (2009).

The test used to determine whether an omission from a sworn report becomes a jurisdictional defect, as opposed
to a technical one, is whether, notwithstanding the omission, the sworn report conveys the information required by
the applicable statute. Wilson v. Neth, 18 Neb. App. 41, 773 N.W.2d 183 (2009).

If a sworn report falling under subsection (5)(a) of this section is submitted after the 10-day period, the
Department of Motor Vehicles lacks jurisdiction to revoke a person’s driver’s license. Murray v. Neth, 17 Neb.
App. 900, 773 N.W.2d 394 (2009).

The 10-day time limit set forth in subsection (3) of this section is directory rather than mandatory. Murray v.
Neth, 17 Neb. App. 900, 773 N.W.2d 394 (2009).

The 10-day time limit set forth in subsection (2) of this section, which states that an arresting officer shall
forward a sworn report to the director of the Department of Motor Vehicles, is directory rather than mandatory.
Walz v. Neth, 17 Neb. App. 891, 773 N.W.2d 387 (2009).

Under subsection (5)(a) of this section, the 10-day time period for submitting a sworn report is mandatory, and
if the sworn report is submitted after the 10-day period, the Department of Motor Vehicles lacks jurisdiction to
revoke a person’s driver’s license. Stoetzel v. Neth, 16 Neb. App. 348, 744 N.W.2d 465 (2008).

The last sentence of subsection (5)(a) of this section modifies only the preceding sentence and does not apply to
the other subsections. Thomsen v. Nebraska Dept. of Motor Vehicles, 16 Neb. App. 44, 741 N.W.2d 682 (2007).

The 10-day time limit set forth in subsection (3) of this section is directory rather than mandatory. Thomsen v.
Nebraska Dept. of Motor Vehicles, 16 Neb. App. 44, 741 N.W.2d 682 (2007).

The 10-day time limit set forth in subsection (2) of this section is directory rather than mandatory. Forgey v.
Nebraska Dept. of Motor Vehicles, 15 Neb. App. 191, 724 N.W.2d 828 (2006).

Pursuant to subsection (2) of this section, the failure of the notary to include the expiration date of his or her
commission on the sworn report does not render such sworn report invalid because the presence of a notarial seal
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and the notary’s signature serves as presumptive evidence of the performance of the notary’s duty. Valeriano-
Cruz v. Neth, 14 Neb. App. 855, 716 N.W.2d 765 (2006).

Once the arresting officer’s sworn report is received, the case for revocation has prima facie validity and it
becomes the petitioner’s burden to establish by a preponderance of the evidence grounds upon which the
operator’s license revocation should not take effect. Scott v. State, 13 Neb. App. 867, 703 N.W.2d 266 (2005).

60-498.02.

This section, providing that drivers whose operator’s licenses had been revoked for a period of 1 year were
eligible for an employment driving permit, and section 60-4,129, providing that drivers whose operator’s licenses
had been revoked for a period of 90 days were eligible for an employment driving permit after a period of 30
days, are not in conflict or ambiguous. Bazar v. Department of Motor Vehicles, 17 Neb. App. 910, 774 N.W.2d
433 (2009).

60-498.04.

Pursuant to Nebraska’s administrative revocation statutes, decisions of the director of the Department of Motor
Vehicles are appealed pursuant to the Administrative Procedure Act. Wilson v. Neth, 18 Neb. App. 41, 773
N.W.2d 183 (2009).

60-4,108.

The language “from the date ordered by the court” means “from the date selected by the court.” State v. Fuller,
278 Neb. 585, 772 N.W.2d 868 (2009).

60-4,129.

Section 60-498.02, providing that drivers whose operator’s licenses had been revoked for a period of 1 year
were eligible for an employment driving permit, and this section, providing that drivers whose operator’s licenses
had been revoked for a period of 90 days were eligible for an employment driving permit after a period of 30
days, are not in conflict or ambiguous. Bazar v. Department of Motor Vehicles, 17 Neb. App. 910, 774 N.W.2d
433 (2009).

60-649.

A residential driveway is not private property that is open to public access. Thus, criminal liability under section
60-6,196 does not extend to intoxicated persons in control of a vehicle parked on a residential driveway,
regardless of whether part of the vehicle crosses a sidewalk. State v. McCave, 282 Neb. 500, 805 N.W.2d 290
(2011).

60-662.
Criminal liability under section 60-6,196 does not extend to intoxicated persons in control of a vehicle parked

on a residential driveway, regardless of whether part of the vehicle crosses a sidewalk. State v. McCave, 282 Neb.
500, 805 N.W.2d 290 (2011).

60-6,108.

Criminal liability under section 60-6,196 does not extend to intoxicated persons in control of a vehicle parked
on a residential driveway, regardless of whether part of the vehicle crosses a sidewalk. State v. McCave, 282 Neb.
500, 805 N.W.2d 290 (2011).

60-6,120.
Sovereign immunity barred a claim against the State of Nebraska and Cass County concerning the lack of
pavement markings at a railroad crossing at which a collision occurred because the decision of whether to place

pavement markings at the crossing was discretionary. Shipley v. Department of Roads, 283 Neb. 832, 813 N.W.2d
455 (2012).
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60-6,121.

Sovereign immunity barred a claim against the State of Nebraska and Cass County concerning the lack of
pavement markings at a railroad crossing at which a collision occurred because the decision of whether to place
pavement markings at the crossing was discretionary. Shipley v. Department of Roads, 283 Neb. 832, 813 N.W.2d
455 (2012).

The Nebraska Legislature intended political subdivisions to have discretion in the installation of traffic control
devices, for purposes of a claim under the Political Subdivisions Tort Claims Act. Dresser v. Thayer Cty, 18 Neb.
App. 99, 774 N.W.2d 640 (2009).

60-6,139.

By including the language “as nearly as practicable,” subdivision (1) of this section expressly requires that
surrounding circumstances be considered. State v. Au, 285 Neb. 797, 829 N.W.2d 695 (2013).

The language “as nearly as practicable” conveys that subdivision (1) of this section does not require absolute
adherence to a feasibility requirement, but, rather, something less rigorous. State v. Au, 285 Neb. 797, 829
N.W.2d 695 (2013).

The mere touching or crossing of a lane divider line, without more, does not constitute a traffic violation under
this section. State v. Au, 285 Neb. 797, 829 N.W.2d 695 (2013).

60-6,142.

Any crossing of the fog line onto the shoulder constitutes driving on the shoulder and is a violation of this
section. State v. Magallanes, 284 Neb. 871, 824 N.W.2d 696 (2012).

60-6,196.

Criminal liability under this section does not extend to intoxicated persons in control of a vehicle parked on a
residential driveway, regardless of whether part of the vehicle crosses a sidewalk. State v. McCave, 282 Neb. 500,
805 N.W.2d 290 (2011).

As used in this section, the phrase “under the influence of alcoholic liquor or of any drug” requires the ingestion
of alcohol or drugs in an amount sufficient to impair to any appreciable degree the driver’s ability to operate a
motor vehicle in a prudent and cautious manner. State v. Daly, 278 Neb. 903, 775 N.W.2d 47 (2009).

This section only requires proof that the defendant was under the influence of any drug and does not require the
drug to be identified by the arresting officer. State v. Daly, 278 Neb. 903, 775 N.W.2d 47 (2009).

Whether impairment is caused by alcohol or drugs, a conviction for a violation of this section may be sustained
by either a law enforcement officer’s observations of a defendant’s intoxicated behavior or the defendant’s poor
performance on field sobriety tests. State v. Daly, 278 Neb. 903, 775 N.W.2d 47 (2009).

When a person submits to a chemical test of breath, the required recitations in the sworn report are (1) that the
person was arrested as described in section 60-6,197(2)—reasonable grounds to believe such person was driving
while under the influence of alcoholic liquor or drugs—and the reasons for such arrest, (2) that the person was
requested to submit to the required test, and (3) that the person submitted to a test, the type of test to which he or
she submitted, and that such test revealed the presence of alcohol in a concentration specified in this section.
Teeters v. Neth, 18 Neb. App. 585, 790 N.W.2d 213 (2010); Wilson v. Neth, 18 Neb. App. 41, 773 N.W.2d 183
(2009).

The elements of driving while under the influence which the State must prove beyond a reasonable doubt are (1)
that the defendant was operating or in actual physical control of a motor vehicle and (2) that he did so while under
the influence of alcoholic liquor. State v. Martin, 18 Neb. App. 338, 782 N.W.2d 37 (2010).

A prior conviction resulting in a sentence of probation, and not actual imprisonment, can be used for
enhancement in subsequent proceedings without a showing that the defendant had or waived counsel in the prior
proceeding. State v. Wilson, 17 Neb. App. 846, 771 N.W.2d 228 (2009).

The revocation of an operator’s license pursuant to subsection (2)(c) of this section as it existed prior to July 16,
2004, includes a revocation made under a city or village ordinance enacted in conformance with subsection (2)(c)
of this section. State v. Flores, 17 Neb. App. 532, 767 N.W.2d 512 (2009).
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60-6,197.

The validity of a charge for refusing to submit to a chemical test under subsection (3) of this section depends
upon the State’s showing a valid arrest under subsection (2). If the arrest was invalid because the police officers
lacked probable cause, a conviction for refusing to submit to a chemical test is invalid. State v. McCave, 282 Neb.
500, 805 N.W.2d 290 (2011).

When a person submits to a chemical test of breath, the required recitations in the sworn report are (1) that the

person was arrested as described in subsection (2) of this section—reasonable grounds to believe such person
was driving while under the influence of alcoholic liquor or drugs—and the reasons for such arrest, (2) that the
person was requested to submit to the required test, and (3) that the person submitted to a test, the type of test to
which he or she submitted, and that such test revealed the presence of alcohol in a concentration specified in
section 60-6,196. Teeters v. Neth, 18 Neb. App. 585, 790 N.W.2d 213 (2010); Wilson v. Neth, 18 Neb. App.
41,773 N.W.2d 183 (2009).

For purposes of an administrative license revocation, including a statement in the sworn report that the
individual was arrested pursuant to this section does not provide a factual basis for the arrest, because such is a
mere legal conclusion. Yenney v. Nebraska Dept. of Motor Vehicles, 15 Neb. App. 446, 729 N.W.2d 95 (2007).

60-6,197.02.

The plain and ordinary meaning of this section does not require the State to prove the exact date of the prior
offense. State v. Taylor, 286 Neb. 966, 840 N.W.2d 526 (2013).

A defendant’s conviction in Colorado for driving while ability impaired could not be used to enhance his
conviction in Nebraska for driving under the influence. State v. Mitchell, 285 Neb. 88, 825 N.W.2d 429 (2013).

“Prior conviction” for purposes of enhancing a conviction for driving under the influence is defined in terms of
other laws regarding driving under the influence, while a “prior conviction” for purposes of enhancing a
conviction for refusing a chemical test is defined in terms of refusal laws. There is no crossover between driving
under the influence and refusal convictions for purposes of sentence enhancement. State v. Huff, 282 Neb. 78, 802
N.W.2d 77 (2011).

It was not the Legislature’s intent to prohibit the consideration of prior out-of-state driving under the influence
convictions simply because differing elements of the offense or differing quantums of proof make it merely
possible that the defendant’s behavior would not have resulted in a violation of section 60-6,196, had it occurred
in Nebraska. State v. Garcia, 281 Neb. 1, 792 N.W.2d 882 (2011).

The prosecution presents prima facie evidence of a prior driving under the influence conviction by presenting a
certified copy of the conviction and evidence that it was counseled; the burden then shifts to the defendant to rebut
the presumption that the documents reflect that an “offense for which the person was convicted would have been a
violation of section 60-6,196.” State v. Garcia, 281 Neb. 1, 792 N.W.2d 882 (2011).

Under the plain language of this section, when sentencing for a driving under the influence conviction, a
previous refusal to submit to chemical testing conviction is not in the list of convictions that are prior convictions
for the purpose of enhancement, and when sentencing for a refusal conviction, a previous driving under the
influence conviction is not in the list of prior convictions which can be used to enhance the refusal conviction.
State v. Hansen, 16 Neb. App. 671, 749 N.W.2d 499 (2008).

60-6,197.03.

Pursuant to section 29-2262(2)(b), the mandate of subsection (6) of this section that an order of probation “shall
also include” 60 days’ confinement does not conflict with the provision that a trial court may require the offender
to be confined for a period not to exceed 180 days; the minimum jail term for a period granted probation for an
offense punishable under subsection (6) of this section is 60 days, and the maximum is 180 days. State v.
Dinslage, 280 Neb. 659, 789 N.W.2d 29 (2010).

A license revocation ordered pursuant to this section begins at the time appointed in the court’s order. State v.
Lankford, 17 Neb. App. 123, 756 N.W.2d 739 (2008).

60-6,197.06.

This section does not constrain the trial court’s discretion to order when the mandatory 15-year license
revocation shall begin. State v. Policky, 285 Neb. 612, 828 N.W.2d 163 (2013).
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An ignition-interlock permitholder who drives a vehicle not equipped with an ignition interlock device may not
be charged under this section and must be charged under section 60-6,211.05(5). State v. Hernandez, 283 Neb.
423,809 N.W.2d 279 (2012).

The revocation of an operator’s license pursuant to section 60-6,196(2)(c) as it existed prior to July 16, 2004,
includes a revocation made under a city or village ordinance enacted in conformance with section 60-6,196(2)(c).
State v. Flores, 17 Neb. App. 532, 767 N.W.2d 512 (2009).

60-6,197.09.

The imposition of the sentence, absent the pendency of an appeal, concludes the “proceedings” referred to in
this section. State v. Lamb, 280 Neb. 738, 789 N.W.2d 918 (2010).

A motion to quash is a procedural prerequisite to facially challenge the constitutionality of this section. State v.
Albrecht, 18 Neb. App. 402, 790 N.W.2d 1 (2010).

For the purposes of determining whether a defendant was participating in criminal proceedings, once a
defendant has pleaded guilty and such plea was accepted to one charge, the defendant was obviously participating
in that criminal proceeding at the time he pleaded to the second charge when both pleas were accepted at the same
time. State v. Albrecht, 18 Neb. App. 402, 790 N.W.2d 1 (2010).

60-6,201.

Unlike section 60-6,210(1), subsection (1) of this section does not limit the use of chemical test results to
prosecution under a specific statute; rather, it authorizes the use of results of the specified chemical test as
competent evidence in “any” prosecution “under” a state statute “involving” operation of a motor vehicle while
under the influence of alcoholic liquor or “involving” such operation with an excessive level of alcohol. State v.
Guzman-Gomez, 13 Neb. App. 235, 690 N.W.2d 804 (2005).

60-6,210.

Unlike subsection (1) of this section, section 60-6,201(1) does not limit the use of chemical test results to
prosecution under a specific statute; rather, it authorizes the use of results of the specified chemical test as
competent evidence in “any” prosecution “under” a state statute “involving” operation of a motor vehicle while
under the influence of alcoholic liquor or “involving” such operation with an excessive level of alcohol. State v.
Guzman-Gomez, 13 Neb. App. 235, 690 N.W.2d 804 (2005).

60-6,211.05.

Under the language of subsection (2) of this section, if the sentencing court orders the use of a continuous
alcohol monitoring device, the convicted person using the continuous alcohol monitoring device must abstain
from alcohol use at all times. State v. Sikes, 286 Neb. 38, 834 N.W.2d 609 (2013).

An ignition-interlock permitholder who drives a vehicle not equipped with an ignition interlock device may not
be charged under section 60-6,197.06 and must be charged under subsection (5) of this section. State v.
Hernandez, 283 Neb. 423, 809 N.W.2d 279 (2012).

A trial court’s refusal to grant the use of an ignition interlock device under this section was proper where the use
of the device was not found to be a condition necessary or likely to ensure that the defendant would lead a law-
abiding life. State v. Kuhl, 16 Neb. App. 127, 741 N.W.2d 701 (2007).

60-6,211.08.

Conviction for possessing an open container of alcohol in a vehicle was invalid when police officers found
defendant intoxicated in a vehicle that was parked on a residential driveway and overhanging a public sidewalk.
State v. McCave, 282 Neb. 500, 805 N.W.2d 290 (2011).

60-6,219.
Where a vehicle is equipped with two taillights, subsection (6) of this section requires both taillights to give

substantially normal light output and to show red directly to the rear. State v. Burns, 16 Neb. App. 630, 747
N.W.2d 635 (2008).
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60-6,221.

Auxiliary driving lights are defined by section 60-6,225(2), and under that subsection, if they do not meet the
criteria for headlights set forth in this section, it is a Class III misdemeanor under section 60-6,222. State v.
Carnicle, 18 Neb. App. 761, 792 N.W.2d 893 (2010).

The standard for a lawful headlight, and, by extension, a lawful auxiliary driving light, is found in this section.
State v. Carnicle, 18 Neb. App. 761, 792 N.W.2d 893 (2010).

The terms of section 60-6,225(2) require reference to this section, which provides that headlights shall produce
a driving light sufficient to render clearly discernible a person 200 feet ahead, but the headlights shall not project a
glaring or dazzling light to persons in front of such headlights. State v. Carnicle, 18 Neb. App. 761, 792 N.W.2d
893 (2010).

Where a headlight or auxiliary driving light is so glaring or dazzling that an officer reasonably believes the light
violates this section, such subjective belief could provide probable cause for a traffic stop. State v. Carnicle, 18
Neb. App. 761, 792 N.W.2d 893 (2010).

Whether a vehicle’s front lights are unlawfully glaring or dazzling requires, at least for a conviction of the
associated crime, an objective measurement under subsection (2) of this section. State v. Carnicle, 18 Neb. App.
761, 792 N.W.2d 893 (2010).

60-6,222.

Auxiliary driving lights are defined by section 60-6,225(2), and under that subsection, if they do not meet the
criteria for headlights set forth in section 60-6,221, it is a Class III misdemeanor under this section. State v.
Carnicle, 18 Neb. App. 761, 792 N.W.2d 893 (2010).

60-6,224.

The specific duty of a driver to dim a vehicle’s lights in response to a signal from an oncoming driver is set
forth in this section. State v. Carnicle, 18 Neb. App. 761, 792 N.W.2d 893 (2010).

60-6,225.

Auxiliary driving lights are defined by subsection (2) of this section, and under that subsection, if they do not
meet the criteria for headlights set forth in section 60-6,221, it is a Class III misdemeanor under section 60-6,222.
State v. Carnicle, 18 Neb. App. 761, 792 N.W.2d 893 (2010).

If fog lamps are contemplated under subsection (4) of this section as any device, other than headlights,
spotlights, or auxiliary driving lights, which projects a beam of light of an intensity greater than 25 candlepower,
then such fog lamps must be so directed that no part of the beam will strike the level of the surface on which the
vehicle stands at a distance of more than 50 feet from the vehicle. State v. Carnicle, 18 Neb. App. 761, 792
N.W.2d 893 (2010).

The terms of subsection (2) of this section require reference to section 60-6,221, which provides that headlights
shall produce a driving light sufficient to render clearly discernible a person 200 feet ahead, but the headlights

shall not project a glaring or dazzling light to persons in front of such headlights. State v. Carnicle, 18 Neb. App.
761,792 N.W.2d 893 (2010).

60-6,273.

A court should apply this section before applying a statutory cap on damages. Werner v. County of Platte, 284
Neb. 899, 824 N.W.2d 38 (2012).

60-6,294.

The term “original limitations” as used in section 60-6,298 means the original statutory restrictions listed in this
section. State v. Halverstadt, 282 Neb. 736, 809 N.W.2d 480 (2011).
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60-6,298.

The phrase “exceeding the size or weight specified by the permit” used in subsection (4)(a) of this section
clearly refers to either exceeding axle weights or exceeding gross weights. State v. Halverstadt, 282 Neb. 736, 809
N.W.2d 480 (2011).

The term “original limitations” as used in this section means the original statutory restrictions listed in section
60-6,294. State v. Halverstadt, 282 Neb. 736, 809 N.W.2d 480 (2011).

60-1401.26.

The definition of a motor vehicle dealer under this section entails three requirements. To be a motor vehicle
dealer, a person must (1) not be a bona fide consumer; (2) be actively and regularly engaged in selling, leasing for
a period of 30 or more days, or exchanging new or used motor vehicles; and (3) buy, sell, exchange, cause the sale
of, or offer or attempt to sell new or used motor vehicles. State v. Merchant, 288 Neb. 439, 848 N.W.2d 630
(2014).

60-1416.

Mens rea is not required to convict a person for acting without a license under this section because the offense is
a public welfare offense. State v. Merchant, 285 Neb. 456, 827 N.W.2d 473 (2013).

61-206.

It is proper to join the Department of Natural Resources as a party to a hearing challenging the validity of the
department’s administration of water. In re 2007 Appropriations of Niobrara River Waters, 283 Neb. 629, 820
N.W.2d 44 (2012).

When relevant to a hearing before the Department of Natural Resources, the issue of abandonment or forfeiture
should be heard and decided, regardless of the manner in which the proceeding was initiated. In re 2007
Appropriations of Niobrara River Waters, 283 Neb. 629, 820 N.W.2d 44 (2012).

The Department of Natural Resources does not lose jurisdiction to determine the validity of a power district’s
appropriation right even if an owner of a superior preference right who is challenging the validity of the power

district’s right has also initiated condemnation proceedings as outlined in section 70-672. In re 2007
Appropriations of Niobrara River Waters, 278 Neb. 137, 768 N.W.2d 420 (2009).

64-107.

The certification of a notary public’s official duties, over his or her signature and official seal, is received by the
courts as presumptive evidence of the facts certified therein. Johnson v. Neth, 276 Neb. 886, 758 N.W.2d 395
(2008).

The presence of a notarial seal and the notary’s signature serves as presumptive evidence of the performance of

the notary’s duty, even when the expiration date of the notary’s commission does not appear on the certificate of
authentication. Valeriano-Cruz v. Neth, 14 Neb. App. 855, 716 N.W.2d 765 (2006).

64-203.

An attestation clause that does not list a name in the acknowledgment section is incomplete. Johnson v. Neth,
276 Neb. 886, 758 N.W.2d 395 (2008).

66-1863.
This section specifically gives the Nebraska Public Service Commission jurisdiction to determine whether

extensions or enlargements are in the public interest. Metropolitan Util. Dist. v. Aquila, 271 Neb. 454, 712
N.W.2d 280 (2006).

67-291.

Under this section, the court may award expenses, including attorney fees, as a separate component of the
judgment. This section then requires that in a derivative action, the plaintiff may retain the portion of the judgment
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awarded as expenses, but any additional proceeds of the judgment that the plaintiff receives must be remitted to
the partnership. Fitzgerald v. Community Redevelopment Corp., 283 Neb. 428, 811 N.W.2d 178 (2012).

67-404.

Except for limited exceptions, the provisions of the Uniform Partnership Act of 1998 are default rules that
govern the relations among partners in situations they have not addressed in a partnership agreement. Shoemaker
v. Shoemaker, 275 Neb. 112, 745 N.W.2d 299 (2008).

67-405.

Under the former law, if an obligation to pay interest arises and the rate is not specified, the rate is that specified
in section 45-104.01. Robertson v. Jacobs Cattle Co., 285 Neb. 859, 830 N.W.2d 191 (2013).

67-410.

A business qualifies as a partnership under the “business for profit” element of subsection (1) of this section so
long as the parties intended to carry on a business with the expectation of profits. In re Dissolution & Winding Up
of KeyTronics, 274 Neb. 936, 744 N.W.2d 425 (2008).

Being “co-owners” of a business for profit does not refer to the co-ownership of property, but to the
co-ownership of the business intended to garner profits. In re Dissolution & Winding Up of KeyTronics, 274 Neb.
936, 744 N.W.2d 425 (2008).

If the parties’ voluntary actions objectively form a relationship in which they carry on as co-owners of a
business for profit, then they may inadvertently create a partnership despite their expressed subjective intention
not to do so. In re Dissolution & Winding Up of KeyTronics, 274 Neb. 936, 744 N.W.2d 425 (2008).

In both actions inter sese between alleged partners and actions by a third party against an alleged partnership,
the party asserting the existence of a partnership must prove that relationship by a preponderance of the evidence.
In re Dissolution & Winding Up of KeyTronics, 274 Neb. 936, 744 N.W.2d 425 (2008).

In considering the parties’ intent to form an association, it is generally considered relevant how the parties
characterize their relationship or how they have previously referred to one another. In re Dissolution & Winding
Up of KeyTronics, 274 Neb. 936, 744 N.W.2d 425 (2008).

The objective indicia of co-ownership required for a partnership are commonly considered to be (1) profit
sharing, (2) control sharing, (3) loss sharing, (4) contribution, and (5) co-ownership of property, but no single
indicium is either necessary or sufficient to prove co-ownership. In re Dissolution & Winding Up of KeyTronics,
274 Neb. 936, 744 N.W.2d 425 (2008).

67-412.

In determining whether a party has rebutted the presumption in subsection (3) of this section, no single factor or
combination of factors is dispositive. Mogensen v. Mogensen, 273 Neb. 208, 729 N.W.2d 44 (2007).

The presumption in subsection (3) of this section can apply when the partnership provides only a portion of the

purchase price, and it can apply even though a third party who is not a partner to the firm holds title. Mogensen v.
Mogensen, 273 Neb. 208, 729 N.W.2d 44 (2007).

67-431.

Grounds for dissociation of a partnership exist when partners execute leases to rent farmland but do not pay rent
to the partnership. Robertson v. Jacobs Cattle Co., 285 Neb. 859, 830 N.W.2d 191 (2013).

When grounds for both dissociation and dissolution of a partnership exist, a court may exercise its discretion to
determine the appropriate remedy. Robertson v. Jacobs Cattle Co., 285 Neb. 859, 830 N.W.2d 191 (2013).

Under the Uniform Partnership Act of 1998, a partner’s voluntary withdrawal does not result in mandatory

dissolution of the partnership; it results in a partner’s dissociation. Shoemaker v. Shoemaker, 275 Neb. 112, 745
N.W.2d 299 (2008).
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67-433.

Under subsection (1) of this section, the 1998 Uniform Partnership Act creates separate paths through which
a dissociated partner can recover partnership interests — dissolution with winding up of partnership
business or mandatory buyout. Shoemaker v. Shoemaker, 275 Neb. 112, 745 N.W.2d 299 (2008).

When a partnership agreement mandates a buyout of a withdrawing partner’s interest but fails to specify a
remedy for the partnership’s failure to pay, or to timely pay, the buyout price, the default rules for mandatory
buyouts apply. Shoemaker v. Shoemaker, 275 Neb. 112, 745 N.W.2d 299 (2008).

67-434.

Interest on the buyout price of a dissociated partner’s interest “must be paid from the date of dissociation to the
date of payment.” Robertson v. Jacobs Cattle Co., 285 Neb. 859, 830 N.W.2d 191 (2013).

The date of dissociation when dissociation is by judicial expulsion is the date of the judicial order. Robertson v.
Jacobs Cattle Co., 285 Neb. 859, 830 N.W.2d 191 (2013).

If a partnership agreement is silent on profit distributions to a withdrawing partner after dissociation but before
completion of the buyout of the withdrawing partner’s interest, the 1998 Uniform Partnership Act does not
authorize profit distributions. Shoemaker v. Shoemaker, 275 Neb. 112, 745 N.W.2d 299 (2008).

Nothing in this section provides that dissolution of a partnership is a remedy for a partnership’s failure to timely
pay an estimated buyout price to a withdrawing partner. Shoemaker v. Shoemaker, 275 Neb. 112, 745 N.W.2d
299 (2008).

Subsection (9) of this section provides a withdrawing partner’s remedies for a partnership’s failure to timely pay
a buyout price or its unsatisfactory offer. Shoemaker v. Shoemaker, 275 Neb. 112, 745 N.W.2d 299 (2008).

67-439.

When grounds for both dissociation and dissolution of a partnership exist, a court may exercise its discretion to
determine the appropriate remedy. Robertson v. Jacobs Cattle Co., 285 Neb. 859, 830 N.W.2d 191 (2013).

Dissolution of a partnership for a partner’s voluntary withdrawal under subsection (1) of this section is a default
rule that applies only when the partnership agreement does not provide for the partnership business to continue.
Shoemaker v. Shoemaker, 275 Neb. 112, 745 N.W.2d 299 (2008).

The 1998 Uniform Partnership Act does not require remaining partners to strictly comply with a buyout
provision in a partnership agreement to prevent dissolution upon the voluntary withdrawal of a partner; strict
compliance is inconsistent with the act’s provision of remedies for the withdrawing partner. Shoemaker v.
Shoemaker, 275 Neb. 112, 745 N.W.2d 299 (2008).

67-445.

The capital gain which would be realized upon a hypothetical liquidation of the partnership’s land on the date of
dissociation would constitute “profits” within the meaning of the phrase in subsection (2) of this section.
Robertson v. Jacobs Cattle Co., 285 Neb. 859, 830 N.W.2d 191 (2013).

68-901.

By enacting the Medical Assistance Act, Nebraska elected to participate in the federal Medicaid program;
therefore, the State must comply with federal Medicaid statutes and regulations. Smalley v. Nebraska Dept. of
Health & Human Servs., 283 Neb. 544, 811 N.W.2d 246 (2012).

68-919.

The Department of Health and Human Services was entitled to summary judgment on its Medicaid estate
recovery claim made pursuant to this section, where uncontroverted evidence showed that the decedent was 55
years of age or older when medical assistance benefits were provided, and was not survived by a spouse, a child
under the age of 21, or a child who was blind or totally and permanently disabled, and where the department
offered properly authenticated payment records as prescribed by subsection (4) of this section. In re Estate of
Cushing, 283 Neb. 571, 810 N.W.2d 741 (2012).
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Time limitations set forth in section 30-2485(a) applied to the Department of Health and Human Services’
Medicaid estate recovery claim, because under this section, under which the claim was made, the indebtedness to
the department arose during the lifetime of the recipient. In re Estate of Cushing, 283 Neb. 571, 810 N.W.2d 741
(2012).

Subsection (4) of this section clearly dispenses with foundation for the admission of the record, if properly
certified. In re Estate of Reimers, 16 Neb. App. 610, 746 N.W.2d 724 (2008).

This section does not create any presumption that the amounts shown on the payment record of the Department
of Health and Human Services are reimbursable by the recipient’s estate—such must still be proved—and if the
exhibit does not do so, then additional evidence is needed. In re Estate of Reimers, 16 Neb. App. 610, 746 N.W.2d
724 (2008).

68-1713.

Subsection (1)(d) of this section must be read in conjunction with the limitations and standards expressly
provided by the Legislature. Davio v. Nebraska Dept. of Health & Human Servs., 280 Neb. 263, 786 N.W.2d 655
(2010).

68-1723.

This section does not authorize the removal of Medicaid benefits as a sanction for noncompliance with an
Employment First contract. Davio v. Nebraska Dept. of Health & Human Servs., 280 Neb. 263, 786 N.W.2d 655
(2010).

69-2433.

The obvious purpose of this section is to prevent people with a demonstrated propensity to commit crimes,
including crimes involving acts of violence, from carrying concealed weapons so as to minimize the risk of future
gun violence. An attempt to commit a crime is indicative of future behavior, and in the context of subdivision (5)

of this section, the attempt itself is an act of violence. Underwood v. Nebraska State Patrol, 287 Neb. 204, 842
N.W.2d 57 (2014).

70-672.

An owner of a superior preference right who initiates condemnation proceedings to enforce that right is not
barred from also challenging the validity of a power district’s appropriation right. In re 2007 Appropriations of
Niobrara River Waters, 278 Neb. 137, 768 N.W.2d 420 (2009).

71-519.

The newborn screening statutes do not violate the free exercise provisions of the Nebraska Constitution. In re
Interest of Anaya, 276 Neb. 825, 758 N.W.2d 10 (2008).

71-524.
By its terms, in addition to the specific and therefore preferred remedy in district court, this section states that
the newborn screening statutes may also be enforced through “other remedies which may be available by law.”

Under the proper set of proven facts, enforcement through the neglect provisions of the juvenile code may be one
such “other remedy.” In re Interest of Anaya, 276 Neb. 825, 758 N.W.2d 10 (2008).

71-902.

The Nebraska Mental Health Commitment Act applies to any person who is mentally ill and dangerous. In re
Interest of G.H., 279 Neb. 708, 781 N.W.2d 438 (2010).

71-907.

Substance dependence can be considered for purposes of determining that an individual is a dangerous sex
offender. In re Interest of G.H., 279 Neb. 708, 781 N.W.2d 438 (2010).
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71-908.

Pursuant to subdivision (1) of this section, acts committed over 10 years prior to the filing of the petition
seeking commitment can still be sufficiently recent to be probative on the issue of dangerousness where the
subject’s lengthy incarceration prevented him from committing a more recent act and where the subject had not
completed any offense-specific treatment while incarcerated. In re Interest of Michael U., 14 Neb. App. 918, 720
N.W.2d 403 (2006).

Before a person may be committed for treatment by a mental health board, the board must determine that the
person meets the definition of a mentally ill and dangerous person as set forth herein. In re Interest of Verle O., 13
Neb. App. 256, 691 N.W.2d 177 (2005).

71-915.

A mental health board may assign an alternate member to serve so that the board has the required three
members. In re Interest of A.M., 281 Neb. 482, 797 N.W.2d 233 (2011).

A person who is not a lawyer, a physician, a psychologist, a psychiatric social worker, a psychiatric nurse, or a
clinical social worker is a “layman” within the meaning of this section. In re Interest of A.M., 281 Neb. 482, 797
N.W.2d 233 (2011).

71-921.

Under the Nebraska Mental Health Commitment Act, venue is proper in one county even though the alleged
behavior of the subject which constituted the basis for the petition occurred in another county, because both
counties are within the same judicial district. In re Interest of Michael U., 14 Neb. App. 918, 720 N.W.2d 403
(2006).

71-925.

Pursuant to subsection (6) of this section, a mental health board, after considering all treatment alternatives
including any treatment program or conditions suggested by the subject, the subject’s counsel, or other interested
person, can commit a person for inpatient treatment; such a treatment order shall represent the appropriate
available treatment alternative that imposes the least possible restraint upon the liberty of the subject. Inpatient
hospitalization or custody shall only be considered as a treatment alternative of last resort. In re Interest of Dennis
W., 14 Neb. App. 827, 717 N.W.2d 488 (2006).

71-934.
Under former law, language in this section providing that no person may be held in custody pending a hearing

for a period exceeding 7 days is directory, not mandatory, because of the purposes of this section and the lack of a
remedy for violation of this section. In re Interest of E.M., 13 Neb. App. 287, 691 N.W.2d 550 (2005).

71-1115.
The Developmental Disabilities Court-Ordered Custody Act does not require proof of future harm before the

court determines that the subject is in need of court-ordered custody and treatment and, therefore, does not violate
due process. In re Interest of C.R., 281 Neb. 75, 793 N.W.2d 330 (2011).

71-1117.
The Developmental Disabilities Court-Ordered Custody Act provides procedures and evidentiary standards

which protect an individual’s constitutionally protected liberty interest and, therefore, does not violate the
subject’s due process rights. In re Interest of C.R., 281 Neb. 75, 793 N.W.2d 330 (2011).

71-1124.

The Developmental Disabilities Court-Ordered Custody Act provides procedures and evidentiary standards
which protect an individual’s constitutionally protected liberty interest and, therefore, does not violate the
subject’s due process rights. In re Interest of C.R., 281 Neb. 75, 793 N.W.2d 330 (2011).
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71-1202.

This section does not violate the constitutional provisions relating to equal protection, special legislation,
separation of powers, bills of attainder, ex post facto, or double jeopardy. In re Interest of A.M., 281 Neb. 482,
797 N.W.2d 233 (2011).

The Sex Offender Commitment Act applies specifically to convicted sex offenders who have completed their
jail sentences but continue to pose a threat of harm to others. In re Interest of G.H., 279 Neb. 708, 781 N.W.2d
438 (2010).

The Sex Offender Commitment Act is not excessive in relation to its assigned nonpunitive purpose, which is to
protect the public and provide treatment to dangerous sex offenders who are likely to reoffend. In re Interest of
J.R., 277 Neb. 362, 762 N.W.2d 305 (2009).

71-1203.

The explicit purpose of the Sex Offender Commitment Act is to protect the public from sex offenders who
continue to pose a threat of harm to others. In re Interest of J.R., 277 Neb. 362, 762 N.W.2d 305 (2009).

71-1207.

The Sex Offender Commitment Act requires service of a summons upon the subject which fixes a time for the
hearing before a mental health board within 7 calendar days after the subject has been taken into emergency
protective custody. Condoluci v. State, 18 Neb. App. 112, 775 N.W.2d 196 (2009).

71-1209.

Under subsection (1)(b) of this section, the State’s burden to prove that “neither voluntary hospitalization nor
other treatment alternatives less restrictive of the subject’s liberty than inpatient or outpatient treatment ordered by
the mental health board are available or would suffice” was not met when the State provided evidence only of the
treatment that would be recommended if the subject were to remain within the Department of Correctional
Services. In re Interest of O.S., 277 Neb. 577, 763 N.W.2d 723 (2009).

71-1219.

A hearing under subsection (1) of this section is a special proceeding within the ordinary meaning of the term.
In re Interest of D.1., 281 Neb. 917, 799 N.W.2d 664 (2011).

Denial of a motion for reconsideration under subsection (1) of this section is a final, appealable order. In re
Interest of D.I., 281 Neb. 917, 799 N.W.2d 664 (2011).

Once the subject of a petition has exercised his or her right to a review hearing, and asserted that there are less
restrictive treatment alternatives available, the State is required to present clear and convincing evidence that a
less restrictive treatment alternative is inappropriate. At that point, the subject may further rebut the State’s
evidence. In re Interest of D.L, 281 Neb. 917, 799 N.W.2d 664 (2011).

The State bears the burden to show by clear and convincing evidence that the subject remains mentally ill and
dangerous. Under the plain language of this section, a mental health board must determine whether the subject’s
mental illness or personality disorder has been “successfully treated or managed,” which necessarily requires the
board to review and rely upon the original reason for commitment. In re Interest of D.L, 281 Neb. 917, 799
N.W.2d 664 (2011).

71-15,139.

Under this section, a public housing agency has the authority to file suit for recovery of the premises if the
resident engages in violent criminal activity. Banks v. Housing Auth. of City of Omaha, 281 Neb. 67, 795 N.W.2d
632 (2011).

71-1919.
The Legislature has authorized the Department of Health and Human Services to make various rules and

regulations necessary for the care and protection of children. That authorization extends to making rules for
childcare providers and facilities. Failure to abide by those rules may be cause for discipline against a licensee or
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the revocation of a license to operate. Marion’s v. Nebraska Dept. of Health & Human Servs., 289 Neb. 982, 858
N.W.2d 178 (2015).

71-5730.

The statutory exemptions for tobacco retail outlets and cigar bars are unconstitutional special legislation. Big
John’s Billiards v. State, 288 Neb. 938, 852 N.W.2d 727 (2014).

71-6903.

A petition for waiver of parental consent—which seeks authorization from the court to have an abortion without
the notarized written consent of a parent or guardian of the petitioner—is limited in scope. Because of the limited
scope of such an action, the district court acts as a special statutory tribunal to summarily decide the issues
authorized by this section. In re Petition of Anonymous 5, 286 Neb. 640, 838 N.W.2d 226 (2013).

The obvious intent of subsection (3) of this section is to avoid requiring a pregnant woman to obtain the consent
of a parent or guardian who has abused or neglected her, acts which evidence an obvious disregard of her best
interests or well-being. In re Petition of Anonymous 5, 286 Neb. 640, 838 N.W.2d 226 (2013).

Under the “evidence of abuse . . . or child abuse or neglect” provision of subsection (3) of this section, the
pregnant woman must establish that a parent or guardian, who occupies that role in relation to her at the time she
files her petition for waiver of parental consent, has either abused her as defined in section 28-351 or subjected her
to child abuse or neglect as defined in section 28-710. In re Petition of Anonymous 5, 286 Neb. 640, 838 N.W.2d
226 (2013).

When the Legislature has expressly chosen a judicial forum for the resolution of issues under this section, it is
not the Nebraska Supreme Court’s province to rewrite this section or suggest alternate or additional procedures to
be utilized in this context, unless the judicial bypass statute violates the state or federal Constitution or a federal
treaty. In re Petition of Anonymous 5, 286 Neb. 640, 838 N.W.2d 226 (2013).

71-6904.
A petition for waiver of parental consent—which seeks authorization from the court to have an abortion without

the notarized written consent of a parent or guardian of the petitioner—is limited in scope. In re Petition of
Anonymous 5, 286 Neb. 640, 838 N.W.2d 226 (2013).

71-7202.

The Uniform Determination of Death Act does not establish a rule of evidence requiring that in all cases
involving an alleged decedent, the fact of death must be medically established. State v. Edwards, 278 Neb. 55, 767
N.W.2d 784 (2009).

72-1249.02.

This section authorizes an investment officer to enter into contracts for investment management services. Myers
v. Nebraska Invest. Council, 272 Neb. 669, 724 N.W.2d 776 (2006).

75-101.

Subsections (1) and (2) of this section set out the eligibility requirements to hold the office of commissioner.
Subsection (3) sets out restrictions upon those who hold that office: They may not hold another office or engage in
another occupation while holding the office of commissioner. Rosberg v. Vap, 284 Neb. 104, 815 N.W.2d 867
(2012).

Under subsection (1), a person is eligible to be a commissioner if he or she is in good standing in any profession

of which he or she is a member or practitioner—outside of the duties imposed upon a commissioner while holding
office. Rosberg v. Vap, 284 Neb. 104, 815 N.W.2d 867 (2012).

75-136.

Under this section, an appellate court must reappraise the evidence on the record as it relates to the penalty
issued by the Public Service Commission and reach an independent conclusion. Telrite Corp. v. Nebraska Pub.
Serv. Comm., 288 Neb. 866, 852 N.W.2d 910 (2014).
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All appeals from orders of the Nebraska Public Service Commission are to follow the procedural requirements
of the Administrative Procedure Act. Chase 3000, Inc. v. Nebraska Pub. Serv. Comm., 273 Neb. 133, 728 N.W.2d
560 (2007).

76-296.

An action for slander of title is based upon a false and malicious statement, oral or written, which disparages a
person’s title to real or personal property and results in special damage. For slander of title claims, malice requires
(1) knowledge that the statement is false or (2) reckless disregard for its truth or falsity. Wilson v. Fieldgrove, 280
Neb. 548, 787 N.W.2d 707 (2010).

76-2,120.

Attorney fees are mandatory for a successful plaintiff in an action under subsection (12) of this section.
Pepitone v. Winn, 272 Neb. 443, 722 N.W.2d 710 (2006).

76-701.

A public entity may be considered a “condemnee” under the eminent domain statutes. City of Waverly v.
Hedrick, 283 Neb. 464, 810 N.W.2d 706 (2012).

One cannot “acquire” something one already has; therefore, a public entity cannot condemn its own property
interest. City of Waverly v. Hedrick, 283 Neb. 464, 810 N.W.2d 706 (2012).

Where the condemnor has a pre-existing lien interest in the land being acquired by condemnation, it is
appropriate for the district court to consider the question of a setoff from the award, in the amount of the lien,
upon timely motion by the condemnor. City of Waverly v. Hedrick, 283 Neb. 464, 810 N.W.2d 706 (2012).

76-705.

Under section 76-726(2), the court encompassed in the expression “the court having jurisdiction of a proceeding
instituted by a condemnee under” this section includes the district court to which an appeal is taken under section
76-715. The provision in section 76-726(2) allowing an award of attorney fees when “(a) the court renders a
judgment in favor of the condemnee or (b) a settlement is effected” authorizes the district court as well as the
county court to award attorney fees upon the happening of either (a) or (b). Armstrong v. County of Dixon, 282
Neb. 623, 808 N.W.2d 37 (2011).

76-710.04.

This section does not prevent a city from acquiring private property for use as a deceleration lane on an existing
public road for traffic control and safety purposes, even if the deceleration lane is contiguous to access to a
retailer. City of Omaha v. Tract No. 1, 18 Neb. App. 247, 778 N.W.2d 122 (2010).

This section prohibits the use of eminent domain only where its primary purpose is economic development, and
not where economic development may be a collateral benefit. City of Omaha v. Tract No. 1, 18 Neb. App. 247,
778 N.W.2d 122 (2010).

76-711.

Where a condemnee appeals from an appraisers’ award to the district court and obtains an award greater than
was awarded by the appraisers, the condemnee is entitled to interest pursuant to this section even if it is not
requested in the prayer of the petition. Walter C. Diers Partnership v. State, 17 Neb. App. 561, 767 N.W.2d 113
(2009).

76-715.

Under section 76-726(2), the court encompassed in the expression “the court having jurisdiction of a proceeding
instituted by a condemnee under section 76-705" includes the district court to which an appeal is taken under this
section. The provision in section 76-726(2) allowing an award of attorney fees when “(a) the court renders a
judgment in favor of the condemnee or (b) a settlement is effected” authorizes the district court as well as the
county court to award attorney fees upon the happening of either (a) or (b). Armstrong v. County of Dixon, 282
Neb. 623, 808 N.W.2d 37 (2011).
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76-715.01.

The timely filing of an affidavit of service as required by this section is not jurisdictional, but instead is merely
directory. As is stated by section 76-717, the act which confers jurisdiction on the district court in a condemnation
action is the filing of the notice of appeal. Wooden v. County of Douglas, 275 Neb. 971, 751 N.W.2d 151 (2008).

Timely filing of the affidavit of mailing notice is required. Wooden v. County of Douglas, 16 Neb. App. 336,
744 N.W.2d 262 (2008).

76-717.

The timely filing of an affidavit of service as required by section 76-715.01 is not jurisdictional, but instead is
merely directory. As is stated by this section, the act which confers jurisdiction on the district court in a
condemnation action is the filing of the notice of appeal. Wooden v. County of Douglas, 275 Neb. 971, 751
N.W.2d 151 (2008).

76-720.

If an appeal is taken to the district court in an inverse condemnation action, the relevant time period for any
good faith negotiations for purposes of this section is after the filing of the appeal. Village of Memphis v. Frahm,
287 Neb. 427, 843 N.W.2d 608 (2014).

The purpose of this section is to protect property owners against harassment by the institution of groundless
appeals on the part of public entities, and its use should be limited to the purposes for which it was intended.
Village of Memphis v. Frahm, 287 Neb. 427, 843 N.W.2d 608 (2014).

While this section, providing for the award of attorney fees upon the happening of certain events, is couched in
terms of “may,” in the absence of unusual and compelling reasons, the court “shall” enter such an award.
Armstrong v. County of Dixon, 282 Neb. 623, 808 N.W.2d 37 (2011).

76-726.

Under subsection (2) of this section, the court encompassed in the expression “the court having jurisdiction of a
proceeding instituted by a condemnee under section 76-705” includes the district court to which an appeal is taken
under section 76-715. The provision in subsection (2) of this section allowing an award of attorney fees when “(a)
the court renders a judgment in favor of the condemnee or (b) a settlement is effected” authorizes the district court
as well as the county court to award attorney fees upon the happening of either (a) or (b). Armstrong v. County of
Dixon, 282 Neb. 623, 808 N.W.2d 37 (2011).

76-1005.

This section recognizes the existence of two different methods of foreclosing a trust deed: (1) by nonjudicial
foreclosure or (2) by judicial foreclosure in the manner of mortgages. First Nat. Bank of Omaha v. Davey, 285
Neb. 835, 830 N.W.2d 63 (2013).

When the beneficiary elects to judicially foreclose, the law governing foreclosure of mortgages applies. State
Bank of Trenton v. Lutz, 14 Neb. App. 884, 719 N.W.2d 731 (2006).

76-1013.

As used in this section, the language “as hereinabove provided” refers to the statutory procedures for trustee’s
sale as set forth in the Nebraska Trust Deeds Act. First Nat. Bank of Omaha v. Davey, 285 Neb. 835, 830 N.W.2d
63 (2013).

The judicial foreclosure of a trust deed does not result in the “sale of property under a trust deed” as that
language is used in this section. First Nat. Bank of Omaha v. Davey, 285 Neb. 835, 830 N.W.2d 63 (2013).

The 3-month statute of limitations set forth in this section does not apply to deficiency actions brought
following the judicial foreclosure of a trust deed, but only to deficiency actions filed after the sale of property
pursuant to the trustee’s power of sale. First Nat. Bank of Omaha v. Davey, 285 Neb. 835, 830 N.W.2d 63 (2013).

When a promissory note was secured by both a trust deed and a guaranty, this section applied to the promissory

note, but did not apply to the guaranty. The guaranty was an independent contract, and the guaranty was not
secured by a trust deed. Mutual of Omaha Bank v. Murante, 285 Neb. 747, 829 N.W.2d 676 (2013).
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An order deciding fair market value of real estate for purposes of this section, which order determined that the
fair market value was greater than the trustee’s sale price, was not a final, appealable order when the trial court did
not resolve all affirmative defenses raised by the defendants or whether this section applied to guarantors of the
underlying debt. Selma Development v. Great Western Bank, 285 Neb. 37, 825 N.W.2d 215 (2013).

A suit to collect on a contract that is from the foreclosed deed of trust is governed by the statute of limitations
found in section 25-205, rather than the 3-month statute of limitations found in this section. Boxum v. Munce, 16
Neb. App. 731, 751 N.W.2d 657 (2008).

The 3-month statute of limitations in this section applies only when the suit for deficiency is on the obligation
for which the foreclosed trust deed was given as security. Boxum v. Munce, 16 Neb. App. 731, 751 N.W.2d 657
(2008).

76-1018.

A guaranty that was not secured by a trust deed was not subject to the provisions of the Nebraska Trust Deeds
Act. Mutual of Omaha Bank v. Murante, 285 Neb. 747, 829 N.W.2d 676 (2013).

76-1416.

The mandatory attorney fees provisions of the Uniform Residential Landlord and Tenant Act include fees for
pro bono work. Black v. Brooks, 285 Neb. 440, 827 N.W.2d 256 (2013).

Where there is no written agreement obligating the client to pay an attorney fee award to the pro bono
organization, the proper remedy to avoid a windfall to the prevailing party is to award the fee directly to the pro
bono organization. Black v. Brooks, 285 Neb. 440, 827 N.W.2d 256 (2013).

Where a tenant prevails in an action under subsection (2) of this section against the tenant’s landlord, the tenant
is entitled to recover reasonable attorney fees under subsection (3) of this section as a matter of right; it is not at
the discretion of the trial court. However, in order to recover fees under subsection (3) of this section, the tenant
must present evidence of the tenant’s attorney fees such that a trial court can make a meaningful award. Lomack
v. Kohl-Watts, 13 Neb. App. 14, 688 N.W.2d 365 (2004).

76-1429.

The Uniform Residential Landlord and Tenant Act expressly upholds tenants’ liability for negligent fire
damage. SFI Ltd. Partnership 8 v. Carroll, 288 Neb. 698, 851 N.W.2d 82 (2014).

Where a specific statute holds a tenant responsible for fire damages caused by his or her negligence, a court

cannot hold a lease provision doing so as void against public policy or unconscionable. SFI Ltd. Partnership 8 v.
Carroll, 288 Neb. 698, 851 N.W.2d 82 (2014).

76-2324.
The right of an operator of an underground facility to recover under this section is not dependent upon whether

it has taken steps to become a “member” of a one-call notification center. Village of Hallam v. L.G. Barcus &
Sons, 281 Neb. 516, 798 N.W.2d 109 (2011).

76-2405.

Unless otherwise specified in a written agency agreement pursuant to section 76-2422(6), the fiduciary duties
owed by a real estate broker derive only from the performance of limited activities defined in section
81-885.01(2). Professional Mgmt. Midwest v. Lund Co., 284 Neb. 777, 826 N.W.2d 225 (2012).

When a client engages a real estate broker to perform any of the activities defined in section 81-885.01(2), the

resulting agency relationship is called a brokerage relationship. Professional Mgmt. Midwest v. Lund Co., 284
Neb. 777, 826 N.W.2d 225 (2012).

76-2416.

A brokerage relationship is a limited agency relationship. Professional Mgmt. Midwest v. Lund Co., 284 Neb.
777, 826 N.W.2d 225 (2012).
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76-2417.

A brokerage relationship is a limited agency relationship. Professional Mgmt. Midwest v. Lund Co., 284 Neb.
777, 826 N.W.2d 225 (2012).

76-2418.

A brokerage relationship is a limited agency relationship. Professional Mgmt. Midwest v. Lund Co., 284 Neb.
777, 826 N.W.2d 225 (2012).

76-2422.

Case law defining common-law fiduciary duties is irrelevant to the determination whether a real estate broker
breached the duties owed by statute, unless otherwise specified in a written agency agreement pursuant to
subsection (6) of this section. Professional Mgmt. Midwest v. Lund Co., 284 Neb. 777, 826 N.W.2d 225 (2012).

Unless otherwise specified in a written agency agreement pursuant to subsection (6) of this section, the
fiduciary duties owed by a real estate broker derive only from the performance of limited activities defined in
section 81-885.01(2). Professional Mgmt. Midwest v. Lund Co., 284 Neb. 777, 826 N.W.2d 225 (2012).

One of the enumerated activities covered by subsection (6) of this section is the exchange of property, based on
the plain language of section 81-885.01(2). McCully, Inc. v. Baccaro Ranch, 279 Neb. 443, 778 N.W.2d 115
(2010).

This section does not act as a statute of frauds. McCully, Inc. v. Baccaro Ranch, 279 Neb. 443, 778 N.W.2d 115
(2010).

76-2423.

A brokerage relationship is a limited agency relationship. Professional Mgmt. Midwest v. Lund Co., 284 Neb.
777, 826 N.W.2d 225 (2012).

A real estate broker retained to represent a client in a leasing transaction does not owe a continuing duty to that
client for the duration of the lease. Professional Mgmt. Midwest v. Lund Co., 284 Neb. 777, 826 N.W.2d 225
(2012).

Once a brokerage relationship is terminated, the real estate broker ceases to owe duties to the client except for
limited duties of confidentiality and accounting for money and property received during the relationship.
Professional Mgmt. Midwest v. Lund Co., 284 Neb. 777, 826 N.W.2d 225 (2012).

Under the circumstances of this case, it was not necessary to determine the exact point at which a leasing
transaction terminated, but it was completed no later than the date of payment of the real estate broker’s
commission. Professional Mgmt. Midwest v. Lund Co., 284 Neb. 777, 826 N.W.2d 225 (2012).

76-2429.

Case law defining common-law fiduciary duties is irrelevant to the determination whether a real estate broker
breached the duties owed by statute, unless otherwise specified in a written agency agreement pursuant to section
76-2422(6). Professional Mgmt. Midwest v. Lund Co., 284 Neb. 777, 826 N.W.2d 225 (2012).

Unless otherwise specified in a written agency agreement pursuant to section 76-2422(6), the fiduciary duties

owed by a real estate broker derive only from the performance of limited activities defined in section
81-885.01(2). Professional Mgmt. Midwest v. Lund Co., 284 Neb. 777, 826 N.W.2d 225 (2012).

77-103.01.

The Tax Equalization and Review Commission did not err in finding that the market areas as drawn by the
county assessor complied with professionally accepted methodology. Vanderheiden v. Cedar Cty. Bd. of Equal.,
16 Neb. App. 578, 746 N.W.2d 717 (2008).
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77-105.

In classitying whether a trade fixture should be taxed as personal property, rather than a fixture that should be
taxed as real property, where the parcel of land on which the fixture is located is used directly in commercial
activities, it is irrelevant whether a taxpayer personally engages in the commercial activities on the land.
Vandenberg v. Butler County Bd. of Equal., 281 Neb. 437, 796 N.W.2d 580 (2011).

The three-part test for determining whether an item constitutes a fixture, requiring the court to look at (1) actual
annexation to the realty, or something appurtenant thereto, (2) appropriation to use or purpose of that part of the
realty with which it is connected, and (3) the intention of the party making the annexation to make the article a
permanent accession to the frechold, does not apply to the determination of whether a trade fixture should be
classified as a fixture and taxed as real property or a trade fixture and taxed as personal property. Vandenberg v.
Butler County Bd. of Equal., 281 Neb. 437, 796 N.W.2d 580 (2011).

77-112.

Real property sold at auction is sold in the ordinary course of trade within the meaning of this section. In re
Estate of Craven, 281 Neb. 122, 794 N.W.2d 406 (2011).

In tax valuation cases, actual value is largely a matter of opinion and without a precise yardstick for
determination with complete accuracy. Reynolds v. Keith Cty. Bd. of Equal., 18 Neb. App. 616, 790 N.W.2d 455
(2010).

The purchase price of property, standing alone, is not conclusive of the actual value of the property for
assessment purposes; it is only one factor to be considered in determining actual value. Reynolds v. Keith Cty. Bd.
of Equal., 18 Neb. App. 616, 790 N.W.2d 455 (2010).

77-132.

This section does not violate Neb. Const. art. VIII, sec. 1. Agena v. Lancaster Cty. Bd. of Equal., 276 Neb. 851,
758 N.W.2d 363 (2008).

77-202.

The operation of a motel and campground by an organization that also operated a museum was reasonably
necessary to accomplish the educational mission of the museum, and thus, the motel and campground were
exempt from property taxation. Harold Warp Pioneer Village Found. v. Ewald, 287 Neb. 19, 844 N.W.2d 245
(2013).

The lease of property from one exempt organization to another exempt organization does not create a taxable
use, so long as the property is used exclusively for exempt purposes. Fort Calhoun Baptist Ch. v. Washington Cty.
Bd. of Equal., 277 Neb. 25, 759 N.W.2d 475 (2009).

The intention to use property in the future for an exempt purpose is not a use of the property for exempt
purposes under this section. St. Monica’s v. Lancaster Cty. Bd. of Equal., 275 Neb. 999, 751 N.W.2d 604 (2008).

77-202.04.

This section delineates who may appeal from the decision of the county board of equalization on a tax
exemption determination and applies regardless of whether the appeal was by petition in error. McClellan v.
Board of Equal. of Douglas Cty., 275 Neb. 581, 748 N.W.2d 66 (2008).

77-202.11.

In relation to public property owned by a political subdivision governed by article VIII, section 11 of the
Constitution of Nebraska, property taxes (assessed against the lessee) and a payment in lieu of tax may both be
collected. Conroy v. Keith Cty. Bd. of Equal., 288 Neb. 196, 846 N.W.2d 634 (2014).

Lessees of the property of a political subdivision organized primarily to provide electricity or irrigation and
electricity may be subject to taxation under this section. Conroy v. Keith Cty. Bd. of Equal., 288 Neb. 196, 846
N.W.2d 634 (2014).

Where the lessees of public property were not sent notice pursuant to this section or section 77-202.12 and were

not parties to the proceedings before the board of equalization or the Tax Equalization and Review Commission,
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the Tax Equalization and Review Commission lacked jurisdiction to decide whether property taxes could be
assessed against the lessees. Conroy v. Keith Cty. Bd. of Equal., 288 Neb. 196, 846 N.W.2d 634 (2014).

77-202.12.

Where the lessees of public property were not sent notice pursuant to this section or section 77-202.11 and were
not parties to the proceedings before the board of equalization or the Tax Equalization and Review Commission,
the Tax Equalization and Review Commission lacked jurisdiction to decide whether property taxes could be
assessed against the lessees. Conroy v. Keith Cty. Bd. of Equal., 288 Neb. 196, 846 N.W.2d 634 (2014).

Where the parties availed themselves of the procedure in this section and the issue to be decided by the board of
equalization was whether the relevant parcels were used for a public purpose, the appeal to the Tax Equalization
and Review Commission was governed by the June 1 deadline in this section. Conroy v. Keith Cty. Bd. of Equal.,
288 Neb. 196, 846 N.W.2d 634 (2014).

77-1233.04.

This section and section 77-1233.06 control a taxpayer’s appeal from a decision of a county board of
equalization to the Tax Equalization and Review Commission when a county assessor changes a taxpayer’s
reported valuation of personal property to conform to net book value. Prime Alliance Bank v. Lincoln Cty. Bd. of
Equal., 283 Neb. 732, 811 N.W.2d 690 (2012).

77-1233.06.

Section 77-1233.04 and this section control a taxpayer’s appeal from a decision of a county board of
equalization to the Tax Equalization and Review Commission when a county assessor changes a taxpayer’s
reported valuation of personal property to conform to net book value. Prime Alliance Bank v. Lincoln Cty. Bd. of
Equal., 283 Neb. 732, 811 N.W.2d 690 (2012).

The assignee of certain interests in ethanol manufacturing equipment had 30 days from the date of the decision
under subsection (4) of this section, and not until the August 24 deadline under section 77-1510, to appeal to the
Tax Equalization and Review Commission from a county board of equalization’s decision in a case where the
assignor had filed a personal property return with the value of zero dollars for the equipment and had not filed a
protest of the valuation. Republic Bank v. Lincoln Cty. Bd. of Equal., 283 Neb. 721, 811 N.W.2d 682 (2012).

77-1359.

The inclusion of the term “parcel” requires a county assessor to consider the use of an entire tract of land,
including any homesite, to determine whether that property qualifies as agricultural. Agena v. Lancaster Cty. Bd.
of Equal., 276 Neb. 851, 758 N.W.2d 363 (2008).

This section does not violate Neb. Const. art. VIII, sec. 1. Agena v. Lancaster Cty. Bd. of Equal., 276 Neb. 851,
758 N.W.2d 363 (2008).

77-1374.

Real and personal property of the state and its governmental subdivisions that is leased to a private party for any
purpose other than a public purpose shall be subject to property taxes as if the property were owned by the lessee.
Reynolds v. Keith Cty. Bd. of Equal., 18 Neb. App. 616, 790 N.W.2d 455 (2010).

77-1501.

The county board constitutes the board of equalization, and thus, the two boards have the same membership.
But because each board has its own well-defined public duties and functions, the two boards are separate and
distinct bodies. Wolf v. Grubbs, 17 Neb. App. 292, 759 N.W.2d 499 (2009).

This section and Neb. Const. art. VIII, sec. 1, read together, require a county board of equalization to value
comparable properties similarly, even where separate protests are heard in the first instance by referees who
recommend greatly disparate property valuations. Zabawa v. Douglas Cty. Bd. of Equal., 17 Neb. App. 221, 757
N.W.2d 522 (2008).
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77-1502.

This section and section 77-1510 do not control a taxpayer’s appeal from a decision of a county board of
equalization to the Tax Equalization and Review Commission when a county assessor changes a taxpayer’s
reported valuation of personal property to conform to net book value. Prime Alliance Bank v. Lincoln Cty. Bd. of
Equal., 283 Neb. 732, 811 N.W.2d 690 (2012).

For protests of real property to a county board of equalization, a protest shall be filed for each parcel. Widtfeldt
v. Tax Equal. & Rev. Comm., 15 Neb. App. 410, 728 N.W.2d 295 (2007).

77-1502.01.

The ultimate responsibility to equalize valuations rests upon the county board of equalization, and it cannot
avoid this duty by using the power to appoint referees. Zabawa v. Douglas Cty. Bd. of Equal., 17 Neb. App. 221,
757 N.W.2d 522 (2008).

77-1510.

Section 77-1502 and this section do not control a taxpayer’s appeal from a decision of a county board of
equalization to the Tax Equalization and Review Commission when a county assessor changes a taxpayer’s
reported valuation of personal property to conform to net book value. Prime Alliance Bank v. Lincoln Cty. Bd. of
Equal., 283 Neb. 732, 811 N.W.2d 690 (2012).

The assignee of certain interests in ethanol manufacturing equipment had 30 days from the date of the decision
under section 77-1233.06(4), and not until the August 24 deadline under this section, to appeal to the Tax
Equalization and Review Commission from a county board of equalization’s decision in a case where the assignor
had filed a personal property return with the value of zero dollars for the equipment and had not filed a protest of
the valuation. Republic Bank v. Lincoln Cty. Bd. of Equal., 283 Neb. 721, 811 N.W.2d 682 (2012).

77-1734.01.

This section does not alter the common-law rule that taxes paid pursuant to an error of law are not recoverable.
Kaapa Ethanol v. Board of Supervisors, 285 Neb. 112, 825 N.W.2d 761 (2013).

77-1735.

An unconstitutional tax is not an “illegal” tax that can be recovered under subsection (1) of this section;
therefore, a district court does not have jurisdiction under subsection (1) of this section to hear a constitutional
challenge to a tax statute. Trumble v. Sarpy County Board, 283 Neb. 486, 810 N.W.2d 732 (2012).

77-1832.

Notice to a sanitary improvement district, as titleholder to five parcels of real estate, of pending issuance of tax
deeds to a holder of tax certificates on those parcels was sufficient under this section where a real estate transfer
form designated the address of the district’s attorney as the address where tax statements should be sent; the
certificate holder sent redemption notices by certified mail, receipt requested, to that address; and the certificate
holder provided affidavits of service and proof of publication to the county treasurer when applying for the tax
deeds. SID No. 424 v. Tristar Mgmt., 288 Neb. 425, 850 N.W.2d 745 (2014).

77-1837.

Treasurer tax deeds issued to a holder of tax certificates on five parcels of real estate passed title to the
certificate holder free and clear of all previous liens and encumbrances, including the special assessment liens of a
sanitary improvement district. SID No. 424 v. Tristar Mgmt., 288 Neb. 425, 850 N.W.2d 745 (2014).

Where the original tax certificate is in the possession of the treasurer, the holder of the certificate is not
obligated to undertake the formalistic procedure of requesting the return of the original tax certificate only to
“present” the tax certificate back to the treasurer. Ottaco Acceptance, Inc. v. Larkin, 273 Neb. 765, 733 N.W.2d
539 (2007).
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77-1839.

This section and section 77-1857 merely require that the treasurer’s seal be affixed. They do not require that the
treasurer’s seal be entirely legible. Ottaco Acceptance, Inc. v. Larkin, 273 Neb. 765, 733 N.W.2d 539 (2007).

77-1843.

Even if title under a tax deed is void or voidable, the conditions precedent set forth in this section and section
77-1844 must be met in order to first question and then defeat title. Ottaco Acceptance, Inc. v. Larkin, 273 Neb.
765, 733 N.W.2d 539 (2007).

77-1844.

Even if title under a tax deed is void or voidable, the conditions precedent set forth in section 77-1843 and this
section must be met in order to first question and then defeat title. Ottaco Acceptance, Inc. v. Larkin, 273 Neb.
765, 733 N.W.2d 539 (2007).

77-1857.

Section 77-1839 and this section merely require that the treasurer’s seal be affixed. They do not require that the
treasurer’s seal be entirely legible. Ottaco Acceptance, Inc. v. Larkin, 273 Neb. 765, 733 N.W.2d 539 (2007).

77-1913.

Subsequent taxes that a purchaser at a sheriff’s sale in the foreclosure of a tax certificate is required to pay
before confirmation of the sale are limited to those levied and assessed on the property under foreclosure, i.e.,
taxes assessed and levied after commencement of the foreclosure proceeding. “Subsequent taxes” within the
meaning of this section do not include taxes, whether general taxes or special assessments, that were assessed and
levied prior to the commencement of the foreclosure proceeding. INA Group v. Young, 271 Neb. 956, 716
N.W.2d 733 (2006).

77-2003.
This section provides that personal representatives and recipients of property are liable for the payment of

inheritance tax on transfers upon death and that there is a lien on the real property subject to the tax until it is paid
or terminated by section 77-2039. In re Estate of Reed, 271 Neb. 653, 715 N.W.2d 496 (2006).

77-2004.

Clear market value is measured by the fair market value of the property as of the date of the death of the
grantor, less the consideration paid for the property. In re Estate of Craven, 281 Neb. 122, 794 N.W.2d 406
(2011).

Even though a natural parent-child relationship may exist elsewhere, if the parties regard each other in all of the
usual incidents and relationships of family life as parent and child, the benefits of this section should be allowed.

In re Estate of Malloy, 15 Neb. App. 755, 736 N.W.2d 399 (2007).

The burden is on the taxpayer to show that he or she clearly falls within the statutory language. In re Estate of
Malloy, 15 Neb. App. 755, 736 N.W.2d 399 (2007).

77-2037.
This statute provides, inter alia, that an inheritance tax lien ceases 10 years from the date of death if no

proceeding is started within that 10-year period. It does not relate to the inheritance tax liability of personal
representatives or recipients of property. In re Estate of Reed, 271 Neb. 653, 715 N.W.2d 496 (2006).

77-2039.

Section 77-2003 provides that personal representatives and recipients of property are liable for the payment of
inheritance tax on transfers upon death and that there is a lien on the real property subject to the tax until it is paid
or terminated by this section. In re Estate of Reed, 271 Neb. 653, 715 N.W.2d 496 (2006).
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77-2108.

Estate taxes will be apportioned under this section unless there is a clear and unambiguous direction to the
contrary. In re Estate of Eriksen, 271 Neb. 806, 716 N.W.2d 105 (2006).

Review of apportionment proceedings under this section is de novo on the record. In re Estate of Eriksen, 271
Neb. 806, 716 N.W.2d 105 (2006).

77-2701.34.

A contractor who provided thermal paper and play slips to the Nebraska Lottery as one element of a contract to
provide the Nebraska Lottery with a comprehensive on-line lottery gaming system was not purchasing the items
for resale to the Nebraska Lottery; thus, the items were not exempt from consumer’s use tax. Intralot, Inc. v.
Nebraska Dept. of Rev., 276 Neb. 708, 757 N.W.2d 182 (2008).

77-2701.47.

Any amount of use in manufacturing is sufficient to bring machinery or equipment purchased by a “person”
engaged in the business of manufacturing within the definition of manufacturing machinery and equipment.
Kerford Limestone Co. v. Nebraska Dept. of Rev., 287 Neb. 653, 844 N.W.2d 276 (2014).

Motor grader’s use by limestone manufacturing company to maintain stockpiles of limestone separated
according to gradation was an exempt use under this section, because such use maintained the integrity of the
company’s product. Kerford Limestone Co. v. Nebraska Dept. of Rev., 287 Neb. 653, 844 N.W.2d 276 (2014).

No time-based qualifications are imposed upon the uses that bring machinery or equipment within the meaning
of the definition of manufacturing machinery and equipment. Kerford Limestone Co. v. Nebraska Dept. of Rev.,
287 Neb. 653, 844 N.W.2d 276 (2014).

The regulation that requires machinery and equipment to be used in manufacturing more than 50 percent of the
time in order to qualify as manufacturing machinery and equipment is contrary to the plain language of this
section. Kerford Limestone Co. v. Nebraska Dept. of Rev., 287 Neb. 653, 844 N.W.2d 276 (2014).

Whether the statutory language “to maintain the integrity of the product” encompassed the specific act of
maintaining inventory stockpile areas was a question of law. Kerford Limestone Co. v. Nebraska Dept. of Rev.,
287 Neb. 653, 844 N.W.2d 276 (2014).

A manufacturer was not entitled to obtain a refund of sales tax on building materials used in the construction of
an ethanol production plant where the materials were purchased by an Option 3 contractor rather than by the
manufacturer. Bridgeport Ethanol v. Nebraska Dept. of Rev., 284 Neb. 291, 818 N.W.2d 600 (2012).

Under this section and section 77-2704.22(1), the sale of manufacturing machinery and equipment includes the
sale of items that are assembled to make manufacturing machinery and equipment. Concrete Indus. v. Nebraska
Dept. of Rev., 277 Neb. 897, 766 N.W.2d 103 (2009).

77-2703.

A sales tax is a tax upon the sale, lease, rental, use, storage, distribution, or other consumption of all tangible
personal property in the chain of commerce. Anthony, Inc. v. City of Omaha, 283 Neb. 868, 813 N.W.2d 467
(2012).

Although sales taxes and occupation taxes often have a similar appearance and effect, they are substantively
distinct, because of the distinct identities of the taxpayers upon whom the tax is levied. Anthony, Inc. v. City of
Omaha, 283 Neb. 868, 813 N.W.2d 467 (2012).

The legal incidence of a sales tax falls upon the purchaser, because it is a tax upon the privilege of buying
tangible personal property. Anthony, Inc. v. City of Omaha, 283 Neb. 868, 813 N.W.2d 467 (2012).

The method of computation of a tax is generally considered to be of no significance in determining the nature of
the exaction imposed in any particular tax legislation. Anthony, Inc. v. City of Omaha, 283 Neb. 868, 813 N.W.2d
467 (2012).

A contractor who provided thermal paper and play slips to the Nebraska Lottery as one element of a contract to
provide the Nebraska Lottery with a comprehensive on-line lottery gaming system was not purchasing the items
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for resale to the Nebraska Lottery; thus, the items were not exempt from consumer’s use tax. Intralot, Inc. v.
Nebraska Dept. of Rev., 276 Neb. 708, 757 N.W.2d 182 (2008).

77-2704.22.

Because the definition of manufacturing machinery and equipment limits an exemption from sales tax for the
purchase of such machinery and equipment to items purchased by a person engaged in the business of
manufacturing for use in manufacturing, a manufacturer was not entitled to obtain a refund of sales tax on
building materials used in the construction of an ethanol production plant where the materials were purchased by a
contractor rather than by the manufacturer. Bridgeport Ethanol v. Nebraska Dept. of Rev., 284 Neb. 291, 818
N.W.2d 600 (2012).

Under section 77-2701.47 and subsection (1) of this section, the sale of manufacturing machinery and
equipment includes the sale of items that are assembled to make manufacturing machinery and equipment.
Concrete Indus. v. Nebraska Dept. of Rev., 277 Neb. 897, 766 N.W.2d 103 (2009).

77-2708.

A late filing cannot be excused on equitable grounds where the claim was time barred because it was filed
beyond the limitations period specified in subsection (2)(b) of this section, as extended by agreement of the
parties. Becton, Dickinson & Co. v. Nebraska Dept. of Rev., 276 Neb. 640, 756 N.W.2d 280 (2008).

77-3442.

Because the levy authorized under subsection (2)(b) of this section benefits all taxpayers in a learning
community, which is the relevant taxing district, subsection (2)(b) does not violate the constitutional prohibition
in Neb. Const. art. VIIL, sec. 4, against a commutation of taxes. Sarpy Cty. Farm Bureau v. Learning Community,
283 Neb. 212, 808 N.W.2d 598 (2012).

Because the levy authorized under subsection (2)(b) of this section is uniform throughout the entire learning
community, which is the relevant taxing district, subsection (2)(b) does not violate the uniformity clause in Neb.
Const. art. VIIL, sec. 1. Sarpy Cty. Farm Bureau v. Learning Community, 283 Neb. 212, 808 N.W.2d 598 (2012).

Subsection (2)(b) of this section was enacted for substantially local purposes, and therefore it does not violate
the prohibition in Neb. Const. art. VIII, sec. 1A, against a property tax for a state purpose. Sarpy Cty. Farm
Bureau v. Learning Community, 283 Neb. 212, 808 N.W.2d 598 (2012).

77-4103.

Components are not qualified property unless they are part of the tangible property otherwise covered by
subsection (13) of this section, and they are themselves depreciable or subject to amortization or other recovery.
Goodyear Tire & Rubber Co. v. State, 275 Neb. 594, 748 N.W.2d 42 (2008).

77-4309.

Where no evidence was adduced to show the absence of the official stamp or label, an essential element of the
crime of no drug tax stamp, an appellate court may note plain error and reverse the conviction. State v. Howell,
284 Neb. 559, 822 N.W.2d 391 (2012).

77-5013.

A party properly placed an envelope in the mail “for delivery to [the Tax Equalization and Review
Commission]” where the record showed that the party intended to appeal certain tax valuations, that the envelope
had an accurate address for the commission, and that when the envelope was remailed, with no significant
changes made from the first mailing, it arrived at the commission. Lozier Corp. v. Douglas Cty. Bd. of Equal.,
285 Neb. 705, 829 N.W.2d 652 (2013).

A postage meter stamp qualifies as a “postmark”™ under subsection (2) of this section. Lozier Corp. v. Douglas
Cty. Bd. of Equal., 285 Neb. 705, 829 N.W.2d 652 (2013).

Subsection (2) of this section does not provide that a mailing which arrived controls over a prior mailing which
did not. Instead, this subsection focuses on, among other things, whether the appeal was properly placed in the
mail, rather than on whether the Tax Equalization and Review Commission received it. Lozier Corp. v. Douglas
Cty. Bd. of Equal., 285 Neb. 705, 829 N.W.2d 652 (2013).
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A separate filing fee must accompany each appeal to the Tax Equalization and Review Commission and must
be timely received by the commission in order for it to have jurisdiction over an appeal. Widtfeldt v. Tax Equal. &
Rev. Comm., 15 Neb. App. 410, 728 N.W.2d 295 (2007).

77-5016.

The Tax Equalization and Review Commission determines de novo all questions raised in proceedings before it.
Brenner v. Banner Cty. Bd. of Equal., 276 Neb. 275, 753 N.W.2d 802 (2008).

The Tax Equalization and Review Commission is not required to accept any and all evidence offered during an
informal hearing; it has some discretion in determining the probative value of proffered evidence and may exclude
that which it determines to be incompetent, irrelevant, immaterial, and unduly repetitious. Brenner v. Banner Cty.
Bd. of Equal., 276 Neb. 275, 753 N.W.2d 802 (2008).

The Tax Equalization and Review Commission is not required to make specific findings with respect to
arguments or issues which it does not deem significant or necessary to its determination. Brenner v. Banner Cty.
Bd. of Equal., 276 Neb. 275, 753 N.W.2d 802 (2008).

The taxpayer’s burden is to present clear and convincing evidence to rebut the presumption that the Board of
Equalization faithfully performed its valuation duties. Brenner v. Banner Cty. Bd. of Equal., 276 Neb. 275, 753
N.W.2d 802 (2008).

77-5019.

Subsection (2)(a) of this section provides for service of only the state or a political subdivision. Cargill Meat
Solutions v. Colfax Cty. Bd. of Equal., 281 Neb. 93, 798 N.W.2d 823 (2011).

Where the Tax Equalization and Review Commission lacked jurisdiction over a tax valuation appeal because of
the appellant’s failure to pay a filing fee, the Nebraska Court of Appeals also lacked jurisdiction over the
appellant’s further appeal filed pursuant to this section. Widtfeldt v. Tax Equal. & Rev. Comm., 15 Neb. App.
410, 728 N.W.2d 295 (2007).

77-6203.

The nameplate capacity tax is an excise tax, not a property tax. Banks v. Heineman, 286 Neb. 390, 837 N.W.2d
70 (2013).

79-201.

Subsection (2) of this section does not make the start of the public school calendar year the default start date for
other schools and does not provide that a child must attend a legally recognized school each day of the public
school year. Nor does it require parents to enroll their child in a legally recognized school until they obtain the
State’s recognition of an exempt homeschool. State v. Thacker, 286 Neb. 16, 834 N.W.2d 597 (2013).

Under subsection (2) of this section, an exempt school’s ability to complete the minimum instruction hours is
the only timing requirement imposed upon an exempt school’s calendar year. State v. Thacker, 286 Neb. 16, 834
N.W.2d 597 (2013).

Where a juvenile is adjudicated solely on the basis of habitual truancy from school under subsection (3)(b) of
section 43-247 and the status of truancy is subsequently terminated by the lawful execution of a parental release
authorizing discontinuation of school pursuant to subsection (3)(d) of this section, a juvenile court may terminate
its jurisdiction without a finding that such termination is in the best interests of the juvenile. In re Interest of Kevin
K., 274 Neb. 678, 742 N.W.2d 767 (2007).

79-209.

Under the former law, subsection (3) of this section permitted a school attendance officer to make a report to the
county attorney if a child is absent more than 20 days per year or the hourly equivalent, even if all of the absences
are excused due to illness or otherwise. It mandated such a report if the child exceeds the 20-day absence
limitation and any of such absences are not excused. In re Interest of Samantha C., 287 Neb. 644, 843 N.W.2d
665 (2014).
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Under the former law, this section had no effect upon the juvenile court’s exclusive and original jurisdiction
over juveniles found to be within the meaning of section 43-247(3)(b). In re Interest of Samantha C., 287 Neb.
644, 843 N.W.2d 665 (2014).

79-254.

School officials’ statutory authority to conduct searches of students is implied by the Student Discipline Act.
J.P. v. Millard Public Schools, 285 Neb. 890, 830 N.W.2d 453 (2013).

79-262.

School officials have authority to regulate and control student conduct on school grounds, but are not given
authority to search off school grounds, including a vehicle parked off school grounds that is not associated with a
school-sponsored event or activity. J.P. v. Millard Public Schools, 285 Neb. 890, 830 N.W.2d 453 (2013).

79-267.

This section limits a school district’s jurisdiction to discipline students for possession of a controlled substance
to conduct occurring on school property, at a school-sponsored activity or athletic event, or in a vehicle owned or
used by the school for a school purpose. Driving to school was not a school-sponsored event and was not
associated with a school-sponsored event, and a high school did not have implied authority to search a student’s
vehicle parked off campus. J.P. v. Millard Public Schools, 285 Neb. 890, 830 N.W.2d 453 (2013).

This section makes a clear distinction between conduct that occurs on school grounds and conduct that occurs
off school grounds. J.P. v. Millard Public Schools, 285 Neb. 890, 830 N.W.2d 453 (2013).

This section sets the limits of a school’s authority to discipline students for unlawfully possessing a controlled
substance. J.P. v. Millard Public Schools, 285 Neb. 890, 830 N.W.2d 453 (2013).

79-291.

The Student Discipline Act specifically grants the district court the power to reverse the decision of a board of
education if a student’s constitutional rights were violated. J.P. v. Millard Public Schools, 285 Neb. 890, 830
N.W.2d 453 (2013).

79-413.

A state committee’s approval of a petition for reorganization, including a school district’s reallocation of
bonding authority, is a “change” within the committee’s jurisdiction under subsection (4) of this section, subject to
appeal, and it may not be collaterally attacked. Cumming v. Red Willow Sch. Dist. No. 179, 273 Neb. 483, 730
N.W.2d 794 (2007).

79-419.

Under the precursor to subsection (2) of this section, merging school boards were not authorized to include in
their merger petition a requirement that the surviving school board obtain a majority vote from voters in a former
school district or a unanimous vote from school board members before moving grades four through six from an
elementary school in a former district. Citizens for Eq. Ed. v. Lyons-Decatur Sch. Dist., 274 Neb. 278, 739
N.W.2d 742 (2007).

79-458.

Under subsection (5) of this section, appeals from a freeholder board must be filed by August 10 when the
board either acted or failed to act on a petition by August 1. Butler Cty. Sch. Dist. v. Frecholder Petitioners, 283
Neb. 903, 814 N.W.2d 724 (2012).

A party filing a petition under this section has a direct and legal interest in an appeal filed with the district court
objecting to the granting of that petition. Koch v. Cedar Cty. Freeholder Bd., 276 Neb. 1009, 759 N.W.2d 464
(2009).

Deficiencies in a petition filed under this section do not necessarily defeat the jurisdiction of a freeholder board.
Koch v. Cedar Cty. Freeholder Bd., 276 Neb. 1009, 759 N.W.2d 464 (2009).
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In determining whether land is contiguous under this section, a freeholder board shall consider all petitions
together in order to find that otherwise noncontiguous land is nevertheless contiguous. Koch v. Cedar Cty.
Freeholder Bd., 276 Neb. 1009, 759 N.W.2d 464 (2009).

79-515.

A contract continuation clause does not create a contract of indefinite duration in violation of this section.
Central City Ed. Assn. v. Merrick Cty. Sch. Dist., 280 Neb. 27, 783 N.W.2d 600 (2010).

79-827.

A contract of a certificated employee may be canceled at any time during the school year pursuant to the
provisions of this section. Schiefelbein v. School Dist. No. 0013, 17 Neb. App. 80, 758 N.W.2d 645 (2008).

A contractual provision purporting to alter the deadline for notice of nonrenewal does not affect a school
board’s ability to cancel a contract pursuant to this section. Schiefelbein v. School Dist. No. 0013, 17 Neb. App.
80, 758 N.W.2d 645 (2008).

The notice of cancellation required by this section is fulfilled, even where the notice incorrectly states that any
hearing will be an informal due process hearing pursuant to section 79-834, if the notice states that all the formal
due process hearing protections contained in section 79-832 will be provided. Schiefelbein v. School Dist. No.
0013, 17 Neb. App. 80, 758 N.W.2d 645 (2008).

79-829.

Although this section does not specifically define the phrase “reduction in force” as used in the teacher tenure
statutes, it involves terminating a teacher’s contract due to a surplus of staff. Miller v. School Dist. No. 18-0011 of
Clay Cty., 278 Neb. 1018, 775 N.W.2d 413 (2009).

The intent of the tenured teacher statutes is to guarantee a tenured, or permanent certificated, teacher continued
employment except where specific statutory grounds for termination of the teacher’s contract are demonstrated.
Miller v. School Dist. No. 18-0011 of Clay Cty., 278 Neb. 1018, 775 N.W.2d 413 (2009).

79-831.

If an employee who is given notice of possible cancellation of his or her contract does not request a hearing
within 7 calendar days, a school board has no duty to provide a hearing. Schiefelbein v. School Dist. No. 0013, 17
Neb. App. 80, 758 N.W.2d 645 (2008).

79-832.

The notice of cancellation required by section 79-827 is fulfilled, even where the notice incorrectly states that
any hearing will be an informal due process hearing pursuant to section 79-834, if the notice states that all the
formal due process hearing protections contained in this section will be provided. Schiefelbein v. School Dist. No.
0013, 17 Neb. App. 80, 758 N.W.2d 645 (2008).

79-834.

The notice of cancellation required by section 79-827 is fulfilled, even where the notice incorrectly states that
any hearing will be an informal due process hearing pursuant to this section, if the notice states that all the formal
due process hearing protections contained in section 79-832 will be provided. Schiefelbein v. School Dist. No.

0013, 17 Neb. App. 80, 758 N.W.2d 645 (2008).

79-846.
A school district is legally prohibited by Nebraska’s teacher tenure statutes from terminating a permanent

certificated teacher’s contract and then hiring a probationary teacher to replace him or her. Miller v. School Dist.
No. 18-0011 of Clay Cty., 278 Neb. 1018, 775 N.W.2d 413 (2009).

79-902.

Disability as defined in subsection (37) of this section has two components: (1) The individual must have a
physical or mental impairment of the nature described, and (2) by reason of the impairment, the individual must
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be unable to engage in a substantially gainful activity. Shepherd v. Chambers, 281 Neb. 57, 794 N.W.2d 678
(2011).

79-951.

If the Public Employees Retirement Board’s medical examiner opines that the member is not disabled, the
member may offer other medical evidence. Shepherd v. Chambers, 281 Neb. 57, 794 N.W.2d 678 (2011).

Subsection (1) of this section ordinarily requires expert medical evidence to establish a disability. Shepherd v.
Chambers, 281 Neb. 57, 794 N.W.2d 678 (2011).

79-1073.

Because the levy authorized under this section benefits all taxpayers in a learning community, which is the
relevant taxing district, this section does not violate the constitutional prohibition in Neb. Const. art. VIII, sec. 4,
against a commutation of taxes. Sarpy Cty. Farm Bureau v. Learning Community, 283 Neb. 212, 808 N.W.2d 598
(2012).

Because the levy distributed under this section is uniform throughout the entire learning community, which is
the relevant taxing district, this section does not violate the uniformity clause in Neb. Const. art. VIIL, sec. 1.
Sarpy Cty. Farm Bureau v. Learning Community, 283 Neb. 212, 808 N.W.2d 598 (2012).

This section was enacted for substantially local purposes, and therefore, it does not violate the prohibition in

Neb. Const. art. VIII, sec. 1A, against a property tax for a state purpose. Sarpy Cty. Farm Bureau v. Learning
Community, 283 Neb. 212, 808 N.W.2d 598 (2012).

79-1094.

The school board of any district maintaining more than one school may close any school or schools within the
district. Haskell v. Madison Cty. Sch. Dist. No. 0001, 17 Neb. App. 669, 771 N.W.2d 156 (2009).

79-1601.

This section does not set out a deadline for an exempt school to begin operations. State v. Thacker, 286 Neb. 16,
834 N.W.2d 597 (2013).

81-885.01.

Unless otherwise specified in a written agency agreement pursuant to section 76-2422(6), the fiduciary duties
owed by a real estate broker derive only from the performance of limited activities defined in subdivision (2) of
this section. Professional Mgmt. Midwest v. Lund Co., 284 Neb. 777, 826 N.W.2d 225 (2012).

When a client engages a real estate broker to perform any of the activities defined in subdivision (2) of this
section, the resulting agency relationship is called a brokerage relationship. Professional Mgmt. Midwest v. Lund
Co., 284 Neb. 777, 826 N.W.2d 225 (2012).

One of the enumerated activities covered by section 76-2422(6) is the exchange of property, based on the plain
language of subdivision (2) of this section. McCully, Inc. v. Baccaro Ranch, 279 Neb. 443, 778 N.W.2d 115
(2010).

Pursuant to the Nebraska Real Estate License Act, any person collecting a fee or commission on the sale of real

estate must be a licensed real estate broker or salesperson unless they meet one of the exceptions provided in the
act. In re Estate of Ronan, 277 Neb. 516, 763 N.W.2d 704 (2009).

81-885.04.

The exception provided by subsection (2) of this section is limited to those instances where an attorney is acting
within the scope of his duties as an attorney. In re Estate of Ronan, 277 Neb. 516, 763 N.W.2d 704 (2009).

81-885.24.

Whether subdivision (13) of this section creates a private right of action against a real estate broker for
inducement to breach a contract of sale or lease depends on its purpose and whether the Legislature intended to
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create such a private right of action. Professional Mgmt. Midwest v. Lund Co., 284 Neb. 777, 826 N.W.2d 225
(2012).

Whether subdivision (13) of this section includes an implied right of action against a real estate broker for
inducement to breach a contract of sale or lease is distinct and separate from the issue whether this section creates
a duty in tort which can be enforced via a negligence action. Professional Mgmt. Midwest v. Lund Co., 284 Neb.
777, 826 N.W.2d 225 (2012).

A real estate broker’s actions clearly demonstrated unworthiness under this section. Clark v. Tyrrell, 16 Neb.
App. 692, 750 N.W.2d 364 (2008).

Double jeopardy was not applicable to a real estate broker’s discipline under this section. Clark v. Tyrrell, 16
Neb. App. 692, 750 N.W.2d 364 (2008).

81-8,219.

Sovereign immunity barred a claim against the State of Nebraska and Cass County concerning a sight-restricted
railroad crossing at which a collision occurred because neither the State nor the county had any mandatory legal
duty to improve any sight restrictions at the crossing. Shipley v. Department of Roads, 283 Neb. 832, 813 N.W.2d
455 (2012).

Sovereign immunity barred a claim against the State of Nebraska and Cass County concerning the lack of
pavement markings at a railroad crossing at which a collision occurred because the decision of whether to place
pavement markings at the crossing was discretionary. Shipley v. Department of Roads, 283 Neb. 832, 813 N.W.2d
455 (2012).

Sovereign immunity barred a failure-to-warn claim concerning a sight-restricted railroad crossing; neither the
State of Nebraska nor Cass County had a nondiscretionary duty to warn where the truck wash facility alleged to
be the cause of the sight restriction was built by a private party on private property and was readily apparent to a
motorist approaching the crossing. Shipley v. Department of Roads, 283 Neb. 832, 813 N.W.2d 455 (2012).

Under subsection (4) of this section, the State has not waived its sovereign immunity for claims of fraudulent
concealment. Doe v. Board of Regents, 280 Neb. 492, 788 N.W.2d 264 (2010).

Under subsection (9) of this section, the State is immune from liability against allegations of a malfunctioning
traffic signal unless the malfunction was not corrected by the State within a reasonable time after it received actual
or constructive notice of the problem. Fickle v. State, 273 Neb. 990, 735 N.W.2d 754 (2007).

A defendant may affirmatively plead that the plaintiff has failed to state a cause of action under this section
because an exception to the waiver of sovereign immunity applies. Bojanski v. Foley, 18 Neb. App. 929, 798
N.W.2d 134 (2011).

Even though this section has been amended in 1993, 1999, 2004, 2005, and 2007, claims for invasion of privacy

are still not among those claims for which sovereign immunity provides protection for State employees or
officers. Bojanski v. Foley, 18 Neb. App. 929, 798 N.W.2d 134 (2011).

81-8,227.
The beneficence of the discovery rule is not bestowed on a potential plaintiff where the potential plaintiff in fact

discovers, or in the exercise of reasonable diligence should have discovered, an injury within the initial period of
limitations running from the wrongful act or omission. Carruth v. State, 271 Neb. 433, 712 N.W.2d 575 (2006).

81-8,303.
A cause of action for misrepresentation is not a “dispute regarding a contract” under subdivision (1) of this

section, because the gravamen of the case is in tort and is independent from any underlying contract. Zawaideh v.
Nebraska Dept. of Health & Human Servs., 285 Neb. 48, 825 N.W.2d 204 (2013).

81-8,305.

This section does not violate article VIII, section 9, of the Nebraska Constitution. Pavers, Inc. v. Board of
Regents, 276 Neb. 559, 755 N.W.2d 400 (2008).
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81-1170.01.

Requests need not be made under this section before filing suit in retirement benefits controversies. Livengood
v. Nebraska State Patrol Ret. Sys., 273 Neb. 247, 729 N.W.2d 55 (2007).

81-1372.

The comparability requirement of the Industrial Relations Act is superseded by the 2-year contract requirement
of the State Employees Collective Bargaining Act. State v. State Code Agencies Teachers Assn., 280 Neb. 459,
788 N.W.2d 238 (2010).

81-1377.

The specific number of unused sick leave hours included in a retirement calculation does not constitute a
retirement program under subsection (2) of this section. Livengood v. Nebraska State Patrol Ret. Sys., 273 Neb.
247,729 N.W.2d 55 (2007).

81-1382.

The January 10 deadline provided in this section is not jurisdictional. State v. State Code Agencies Teachers
Assn., 280 Neb. 459, 788 N.W.2d 238 (2010).

81-1383.

Parties are not permitted to offer additional evidence before the Commission of Industrial Relations. The
commission’s review of a special master’s ruling is an appeal and does not provide for the admission of additional
evidence. State v. State Code Agencies Teachers Assn., 280 Neb. 459, 788 N.W.2d 238 (2010).

81-2026.

Subsection (3) of this section, as it existed in 2002, is ambiguous as to the proper distribution of a deceased
trooper’s annuity where there are surviving minor children who are not all in the care of a surviving spouse.
Consistent with the legislative intent of subsection (3) of this section, to provide benefits to the surviving members
of a trooper’s family, this section requires distribution of benefits to all of a deceased trooper’s minor children,
regardless of with whom they reside. Zach v. Eacker, 271 Neb. 868, 716 N.W.2d 437 (2006).

81-2031.

The election to receive either a refund of contributions plus accrued interest or a monthly annuity is made by
“the officer.” Klimek v. Klimek, 18 Neb. App. 82, 775 N.W.2d 444 (2009).

81-2032.

The amendment of anti-attachment statutes to allow a civil judgment to attach to the distributed retirement
assets of State Patrol officers and other public employees who had committed six specified crimes constituted
special legislation in violation of the Nebraska Constitution. The Legislature’s attempt to create very limited
exceptions to an absolute privilege from attachment of a public employee’s retirement assets resulted in a law that
benefited only a select group of victims and arbitrarily protected public employees who were convicted of
comparably serious crimes, yet retained an absolute privilege from attachment of their retirement assets because
their crimes were not included in the amendment. J.M. v. Hobbs, 288 Neb. 546, 849 N.W.2d 480 (2014).

A benefit is a cash payment or service provided for under an annuity, pension plan, or insurance policy. J.M. v.
Hobbs, 281 Neb. 539, 797 N.W.2d 227 (2011).

An annuity is a fixed sum of money payable periodically. J.M. v. Hobbs, 281 Neb. 539, 797 N.W.2d 227
(2011).

This section exempts annuities or benefits a person is entitled to receive under the Nebraska State Patrol

Retirement Act from execution, even in the person’s possession. J.M. v. Hobbs, 281 Neb. 539, 797 N.W.2d 227
(2011).
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83-174.01.
This section is not unconstitutionally vague. In re Interest of A.M., 281 Neb. 482, 797 N.W.2d 233 (2011).

A prerequisite of the Sex Offender Commitment Act is a criminal conviction for a sex offense. In re Interest of
J.R., 277 Neb. 362, 762 N.W.2d 305 (2009).

83-174.02.

This section provides a mechanism for identifying potentially dangerous sex offenders prior to their release
from incarceration and for notifying prosecuting authorities so that they have adequate time to determine whether
to file a petition under the Sex Offender Commitment Act before the offender’s release date. It does not create any
substantive or procedural rights in the offender who is the subject of the mental health evaluation. In re Interest of
D.H., 281 Neb. 554, 797 N.W.2d 263 (2011).

83-174.03.

Because lifetime community supervision under this section is an additional form of punishment, a jury, rather
than a trial court, must make a specific finding concerning the facts necessary to establish an aggravated offense
where such facts are not specifically included in the elements of the offense of which the defendant is convicted.
State v. Alfredson, 282 Neb. 476, 804 N.W.2d 153 (2011).

When a crime is committed before the enactment of a statute which imposed an additional punishment of
lifetime community supervision, inclusion of that punishment violates the Ex Post Facto Clauses of the Nebraska
and federal Constitutions. State v. Simnick, 279 Neb. 499, 779 N.W.2d 335 (2010).

The legislative intent in enacting this section was to establish an additional form of punishment for some sex
offenders. State v. Payan, 277 Neb. 663, 765 N.W.2d 192 (2009).

Where the facts necessary to establish an aggravated offense as defined by the Sex Offender Registration Act
are not specifically included in the elements of the offense of which the defendant is convicted, such facts must be
specifically found by the jury in order to impose lifetime community supervision as a term of the sentence. State
v. Payan, 277 Neb. 663, 765 N.W.2d 192 (2009).

83-178.
When a defendant in a capital sentencing proceeding places his or her mental health at issue either by asserting
mental retardation or by asserting mental illness, there is good cause under subsection (2) of this section for the

prosecution to obtain access to the defendant’s mental health records in the possession of the Department of
Correctional Services. State v. Vela, 279 Neb. 94, 777 N.W.2d 266 (2009).

83-183.
This section, when construed with section 83-183.01, does not require that an inmate be provided with full-time

employment as a prerequisite to the applicability of rules and regulations promulgated under the authority of
section 83-183.01. Hurbenca v. Nebraska Dept. of Corr. Servs., 18 Neb. App. 31, 773 N.W.2d 402 (2009).

83-183.01.
Section 83-183, when construed with this section, does not require that an inmate be provided with full-time

employment as a prerequisite to the applicability of rules and regulations promulgated under the authority of this
section. Hurbenca v. Nebraska Dept. of Corr. Servs., 18 Neb. App. 31, 773 N.W.2d 402 (2009).

83-1,106.

Under subsection (4) of this section, the conduct in question need not be the same or related to the conduct for
which time was originally served. State v. Carngbe, 288 Neb. 347, 847 N.W.2d 302 (2014).

Section 47-503 and subsection (1) of this section use similar language, so the reasoning of cases involving one

of these provisions is applicable to cases involving the other. State v. Wills, 285 Neb. 260, 826 N.W.2d 581
(2013).
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A defendant ordered to complete a work ethic camp was “in custody.” State v. Becker, 282 Neb. 449, 804
N.W.2d 27 (2011).

Under this section, when consecutive sentences are imposed for two or more offenses, periods of presentence
incarceration may be credited only against the aggregate of all terms imposed: an offender who receives
consecutive sentences is entitled to credit against only the first sentence imposed, while an offender sentenced to
concurrent terms in effect receives credit against each sentence. State v. Williams, 282 Neb. 182, 802 N.W.2d 421
(2011).

The phrase “in custody” under this section means judicially imposed physical confinement in a governmental

facility authorized for detention, control, or supervision of a defendant before, during, or after a trial on a criminal
charge. State v. Anderson, 18 Neb. App. 329, 779 N.W.2d 623 (2010).

83-1,107.

A defendant must serve the mandatory minimum sentence before earning good time credit toward either the
maximum or minimum sentence. State v. Castillas, 285 Neb. 174, 826 N.W.2d 255 (2013).

Good time reductions do not apply to mandatory minimum sentences. State v. Castillas, 285 Neb. 174, 826
N.W.2d 255 (2013).

Multiple mandatory minimum sentences must be served consecutively. State v. Castillas, 285 Neb. 174, 826
N.W.2d 255 (2013).

When a mandatory minimum sentence is involved, the mandatory discharge date is computed by subtracting the

mandatory minimum sentence from the maximum sentence, halving the difference, and adding that difference to
the mandatory minimum. State v. Castillas, 285 Neb. 174, 826 N.W.2d 255 (2013).

83-1,108.

“Good time” under this section should not be applied against a mandatory minimum sentenced imposed under
section 29-2221(1). Hurbenca v. Nebraska Dept. of Corr. Servs., 16 Neb. App. 222, 742 N.W.2d 773 (2007).

83-1,110.

A defendant must serve the mandatory minimum sentence before earning good time credit toward either the
maximum or minimum sentence. State v. Castillas, 285 Neb. 174, 826 N.W.2d 255 (2013).

Good time reductions do not apply to mandatory minimum sentences. State v. Castillas, 285 Neb. 174, 826
N.W.2d 255 (2013).

Multiple mandatory minimum sentences must be served consecutively. State v. Castillas, 285 Neb. 174, 826
N.W.2d 255 (2013).

When a mandatory minimum sentence is involved, the mandatory discharge date is computed by subtracting the
mandatory minimum sentence from the maximum sentence, halving the difference, and adding that difference to
the mandatory minimum. State v. Castillas, 285 Neb. 174, 826 N.W.2d 255 (2013).

An inmate sentenced to life imprisonment for first degree murder is not eligible for parole until the Nebraska

Board of Pardons commutes his or her sentence to a term of years. Poindexter v. Houston, 275 Neb. 863, 750
N.W.2d 688 (2008).

83-1,126.

Communications to the Board of Pardons are protected by absolute privilege. Kocontes v. McQuaid, 279 Neb.
335,778 N.W.2d 410 (2010).

83-1,127.02.

This section mandates that a sentencing court must impose a 15-year operator’s license revocation whenever a
person restricted to operating a motor vehicle equipped with an ignition interlock device is found to have operated
a vehicle without such an ignition interlock device. Such a revocation is in addition to, rather than as part of, any
term of probation imposed by the sentencing court. State v. Donner, 13 Neb. App. 85, 690 N.W.2d 181 (2004).
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83-365.

There is no requirement that the Department of Health and Human Services offer proof that the cost of the care,
support, maintenance, and treatment is fair and reasonable. In re Guardianship of Gaube, 14 Neb. App. 259, 707
N.W.2d 16 (2005).

83-4,122.

In prison disciplinary cases which involve the imposition of disciplinary isolation or the loss of good time
credit, the standard of proof to sustain the charge is “substantial evidence” rather than “some evidence.” Witmer v.
Nebraska Dept. of Corr. Servs., 13 Neb. App. 297, 691 N.W.2d 185 (2005).

83-4,145.

Defendants are to be given credit for time served at work camp programs. State v. Becker, 282 Neb. 449, 804
N.W.2d 27 (2011).

83-964.

Under former law, Nebraska’s statutes specifying electrocution as the mode of inflicting the death penalty are
separate, and severable, from the procedures by which the trial court sentences the defendant. State v. Mata, 275
Neb. 1, 745 N.W.2d 229 (2008).

Under former law, that a method of execution is cruel and unusual punishment bears solely on the legality of the
execution of the sentence and not on the validity of the sentence itself. State v. Mata, 275 Neb. 1, 745 N.W.2d 229
(2008).

83-965.

This section is not an unconstitutional delegation of legislative power. State v. Ellis, 281 Neb. 571, 799 N.W.2d
267 (2011).

83-1211.

A service recipient’s liability for costs shall not be determined based on a finding of whether such costs are fair
and reasonable. In re Guardianship of Gaube, 14 Neb. App. 259, 707 N.W.2d 16 (2005).

84-712.

A party seeking a writ of mandamus under section 84-712.03 has the burden to satisfy three elements: (1) The
requesting party is a citizen of the state or the other person interested in the examination of the public records; (2)
the document sought is a public record as defined by section 84-712.01; and (3) the requesting party has been
denied access to the public record as guaranteed by this section. Evertson v. City of Kimball, 278 Neb. 1, 767
N.W.2d 751 (2009).

The Nebraska Department of Correctional Services had no obligation to transport an inmate in its custody to an
office where a particular record was located to examine the record. Russell v. Clarke, 15 Neb. App. 221, 724
N.W.2d 840 (2006).

84-712.01.

A four-part functional equivalency test is the appropriate analytical model for determining whether a private
entity which has an ongoing relationship with a governmental entity can be considered an agency, branch, or
department of such governmental entity within the meaning of subsection (1) of this section, such that its records
are subject to disclosure upon request under Nebraska’s public records laws. The factors to be considered in
applying this test are (1) whether the private entity performs a governmental function, (2) the level of
governmental funding of the private entity, (3) the extent of government involvement with or regulation of the
private entity, and (4) whether the private entity was created by the government. Frederick v. City of Falls City,
289 Neb. 864, 857 N.W.2d 569 (2015).

A party seeking a writ of mandamus under section 84-712.03 has the burden to satisfy three elements: (1) The

requesting party is a citizen of the state or other person interested in the examination of the public records; (2) the
document sought is a public record as defined by this section; and (3) the requesting party has been denied access
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to the public record as guaranteed by section 84-712. Evertson v. City of Kimball, 278 Neb. 1, 767 N.W.2d 751
(2009).

Subsection (1) of this section does not require a citizen to show that a public body has actual possession of a
requested record. Subsection (3) of this section requires that the “of or belonging to” language be construed
liberally; this broad definition includes any documents or records that a public body is entitled to possess—
regardless of whether the public body takes possession. The public’s right of access should not depend on where
the requested records are physically located. Evertson v. City of Kimball, 278 Neb. 1, 767 N.W.2d 751 (2009).

Under subsection (1) of this section, the reference to “data” in the last sentence shows that the Legislature
intended public records to include a public body’s component information, not just its completed reports or
documents. Evertson v. City of Kimball, 278 Neb. 1, 767 N.W.2d 751 (2009).

Under this section, requested materials in a private party’s possession are public records if the following
requirements are met: (1) The public body, through a delegation of its authority to perform a government function,
contracted with a private party to carry out the government function; (2) the private party prepared the records
under the public body’s delegation of authority; (3) the public body was entitled to possess the materials to
monitor the private party’s performance; and (4) the records are used to make a decision affecting public interest.
Evertson v. City of Kimball, 278 Neb. 1, 767 N.W.2d 751 (2009).

Records of deaths that occurred at a state-run mental institution, indicating the place of burial, are public
records as defined by this section. State ex rel. Adams Cty. Historical Soc. v. Kinyoun, 277 Neb. 749, 765 N.W.2d
212 (2009).

84-712.03.

A party seeking a writ of mandamus under this section has the burden to satisfy three elements: (1) The
requesting party is a citizen of the state or other person interested in the examination of the public records; (2) the
document sought is a public record as defined by section 84-712.01; and (3) the requesting party has been denied
access to the public record as guaranteed by section 84-712. Evertson v. City of Kimball, 278 Neb. 1, 767 N.W.2d
751 (2009).

If a requesting party satisfies its prima facie claim for release of public records under this section, the public
body opposing disclosure must show by clear and convincing evidence that section 84-712.05 or 84-712.08
exempts the records from disclosure. Evertson v. City of Kimball, 278 Neb. 1, 767 N.W.2d 751 (2009).

84-712.05.

Because the Legislature has expressed a strong public policy for disclosure, Nebraska courts must narrowly
construe statutory exemptions shielding public records from disclosure. Evertson v. City of Kimball, 278 Neb. 1,
767 N.W.2d 751 (2009).

If a requesting party satisfies its prima facie claim for release of public records under section 84-712.03, the
public body opposing disclosure must show by clear and convincing evidence that this section or section
84-712.08 exempts the records from disclosure. Evertson v. City of Kimball, 278 Neb. 1, 767 N.W.2d 751 (2009).

The investigatory record exception does not apply to protect material compiled ancillary to an agency’s routine
administrative functions or oversight activities. Evertson v. City of Kimball, 278 Neb. 1, 767 N.W.2d 751 (2009).

Under subdivision (5) of this section, a public body can withhold from the public records of its investigation
into an employee’s conduct only if the investigation focuses on specifically alleged illegal acts. Evertson v. City
of Kimball, 278 Neb. 1, 767 N.W.2d 751 (2009).

Under subdivision (5) of this section, a public record is an investigatory record where (1) the activity giving rise
to the document sought is related to the duty of investigation or examination with which the public body is
charged and (2) the relationship between the investigation or examination and that public body’s duty to
investigate or examine supports a colorable claim of rationality. This two-part test provides a deferential
burden-of-proof rule for a public body performing an investigation or examination with which it is charged.
Evertson v. City of Kimball, 278 Neb. 1, 767 N.W.2d 751 (2009).
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84-712.08.

Because the Legislature has expressed a strong public policy for disclosure, Nebraska courts must narrowly
construe statutory exemptions shielding public records from disclosure. Evertson v. City of Kimball, 278 Neb. 1,
767 N.W.2d 751 (2009).

If a requesting party satisfies its prima facie claim for release of public records under section 84-712.03, the
public body opposing disclosure must show by clear and convincing evidence that section 84-712.05 or this
section exempts the records from disclosure. Evertson v. City of Kimball, 278 Neb. 1, 767 N.W.2d 751 (2009).

84-901.

Under the Administrative Procedure Act, an appellate court may reverse, vacate, or modify a district court’s
judgment or final order for errors appearing on the record. Murray v. Neth, 17 Neb. App. 900, 773 N.W.2d 394
(2009).

Because the University of Nebraska College of Law Student-Faculty Honor Committee and the College of Law
dean are not authorized by law to make rules and regulations, they are not “agencies,” and thus, their decisions are
not subject to judicial review under the Administrative Procedure Act. Kerr v. Board of Regents, 15 Neb. App.
907, 739 N.W.2d 224 (2007).

84-911.

A taxpayer has standing to challenge a state official’s failure to comply with a clear statutory duty to assess or
collect taxes—as distinguished from legitimate discretion to decide whether to tax. But the taxpayer must show
that the official’s unlawful failure to comply with a duty to tax would otherwise go unchallenged because no other
potential party is better suited to bring the action. Under this section, a taxpayer has standing to challenge an
agency’s unlawful regulation that negates the agency’s statutory duty to assess taxes. No other potential parties
are better suited than a taxpayer to claim that a state agency or official has violated a statutory duty to assess taxes
when the persons or entities directly and immediately affected by the alleged violation are beneficially, instead of
adversely, affected. Project Extra Mile v. Nebraska Liquor Control Comm., 283 Neb. 379, 810 N.W.2d 149
(2012).

When this section is read consistently with the declaratory judgment statutes, the only limitations placed on the
relief that a plaintiff can obtain in a declaratory judgment action under this section are the limitations imposed by
sovereign immunity principles. Neither this section nor sovereign immunity bars injunctive relief in a declaratory
judgment action under this section when such relief would not require state officials to expend public funds.
Project Extra Mile v. Nebraska Liquor Control Comm., 283 Neb. 379, 810 N.W.2d 149 (2012).

84-912.01.

This section did not require a hearing before the Department of Administrative Services to decide the issues
raised by the petitioners, the petition for a declaratory order did not require the department to act in a
quasi-judicial manner, and the proceeding was not a contested case under the Administrative Procedure Act.
Kaplan v. McClurg, 271 Neb. 101, 710 N.W.2d 96 (2006).

84-913.03.

Whether the hearing is conducted by videoconference is permissive and discretionary. Robbins v. Neth, 15 Neb.
App. 67,722 N.W.2d 76 (2006).

84-914.

Ex parte communications that the director of the Department of Motor Vehicles had with police officers who
were potential witnesses at a motorist’s administrative license revocation hearing did not violate the motorist’s
due process rights; neither officer was a party in the license revocation proceeding nor a person outside the
Department of Motor Vehicles having an interest in the motorist’s case. Walz v. Neth, 17 Neb. App. 891, 773
N.W.2d 387 (2009).

84-917.

An issue that has not been presented in a petition for judicial review has not been properly preserved for
consideration by the district court. Skaggs v. Nebraska State Patrol, 282 Neb. 154, 804 N.W.2d 611 (2011).
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Subsection (5)(b)(i) of this section permits the district court to review only matters which were not properly
raised in the proceedings before an administrative agency. Skaggs v. Nebraska State Patrol, 282 Neb. 154, 804
N.W.2d 611 (2011).

A party is “aggrieved” within the meaning of subsection (1) of this section if it has standing to invoke a court’s
jurisdiction—that is, if it has a legal or equitable right, title, or interest in the subject matter of the controversy.
Central Neb. Pub. Power Dist. v. North Platte NRD, 280 Neb. 533, 788 N.W.2d 252 (2010).

Any aggrieved party seeking judicial review of an administrative decision under the Administrative Procedure
Act must file a petition within 30 days after service of that decision, pursuant to this section. The Administrative
Procedure Act makes no mention of an extended or different deadline for filing a cross-petition in the district
court. Ahmann v. Correctional Ctr. Lincoln, 276 Neb. 590, 755 N.W.2d 608 (2008).

In accordance with subsection (5)(a) of this section, when reviewing a final decision of an administrative
agency in a contested case under the Administrative Procedure Act, a court may not take judicial notice of an
adjudicative fact that was not presented to the agency, because the taking of such evidence would impermissibly
expand the court’s statutory scope of review de novo on the record of the agency. Betterman v. Department of
Motor Vehicles, 273 Neb. 178, 728 N.W.2d 570 (2007).

Under subsection (6)(b) of this section, a district court has discretion concerning the disposition of an appeal
from an administrative agency. Nebraska Liq. Distrib. v. Nebraska Liq. Cont. Comm., 272 Neb. 390, 722 N.W.2d
10 (2006).

The Department of Banking and Finance is statutorily authorized to require payment for the costs of preparing
the official record from the party seeking review of its decision prior to transmitting the record. JHK, Inc. v.
Nebraska Dept. of Banking & Finance, 17 Neb. App. 186, 757 N.W.2d 515 (2008).

The district court lacked subject matter jurisdiction because the petitioner failed to timely include as a party
defendant the Department of Correctional Services, a necessary party under the Administrative Procedure Act.
Tlamka v. Parry, 16 Neb. App. 793, 751 N.W.2d 664 (2008).

In a true de novo review, the district court’s decision is to be made independently of the agency’s prior
disposition and the district court is not required to give deference to the findings of fact and the decision of the
agency hearing officer. DeBoer v. Nebraska Dept. of Motor Vehicles, 16 Neb. App. 760, 751 N.W.2d 651 (2008).

In an appeal under subsection (5)(a) of this section, the district court conducts a de novo review of the record of
the agency. Clark v. Tyrrell, 16 Neb. App. 692, 750 N.W.2d 364 (2008).

Pursuant to subsection (2)(a) of this section, the phrase “county where the action is taken” is the site of the first
adjudicated hearing of a disputed claim. Yelli v. Neth, 16 Neb. App. 639, 747 N.W.2d 459 (2008).

If petition for review filed pursuant to this section is not timely, district court does not have jurisdiction to
consider merits and can properly dismiss petition. Roubal v. State, 14 Neb. App. 554, 710 N.W.2d 359 (2006).

Judgments rendered by an administrative agency acting in a quasi-judicial capacity are not subject to collateral
attack in a separate action in county court challenging the validity of the underlying claim, but must be properly
appealed pursuant to this section. In re Guardianship of Gaube, 14 Neb. App. 259, 707 N.W.2d 16 (2005).

84-918.

A judgment or final order rendered by a district court in a judicial review under the Administrative Procedure
Act may be reversed, vacated, or modified by an appellate court for errors appearing on the record. When
reviewing such an order, the inquiry is whether the decision conforms to the law, is supported by competent
evidence, and is neither arbitrary, capricious, nor unreasonable. Parker v. State ex rel. Bruning, 276 Neb. 359, 753
N.W.2d 843 (2008).

84-1408.

A county board of equalization is a public body whose meetings shall be open to the public. Wolf v. Grubbs, 17
Neb. App. 292, 759 N.W.2d 499 (2009).
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84-1409.

As an administrative agency of the county, a county board of equalization is a public body. Wolf v. Grubbs, 17
Neb. App. 292, 759 N.W.2d 499 (2009).

The electors of a township at their annual meeting are a public body under the Open Meetings Act. State ex rel.
Newman v. Columbus Township Bd., 15 Neb. App. 656, 735 N.W.2d 399 (2007).

84-1410.

There is no absolute discovery privilege for communications that occur during a closed session. State ex rel.
Upper Republican NRD v. District Judges, 273 Neb. 148, 728 N.W.2d 275 (2007).

84-1411.

Under subsection (1) of this section, the Legislature has imposed only two conditions on the public body’s
notification method of a public meeting: (1) It must give reasonable advance publicized notice of the time and
place of each meeting and (2) it must be recorded in the public body’s minutes. City of Elkhorn v. City of Omaha,
272 Neb. 867, 725 N.W.2d 792 (2007).

A county board of commissioners and a county board of equalization are not required to give separate notices
when the notice states only the time and place that the boards meet and directs a citizen to where the agendas for

each board can be found. Wolf v. Grubbs, 17 Neb. App. 292, 759 N.W.2d 499 (2009).

A county board of equalization is a public body which is required to give advanced publicized notice of its
meetings. Wolf v. Grubbs, 17 Neb. App. 292, 759 N.W.2d 499 (2009).

Notice of recessed and reconvened meetings must be given in the same fashion as the original meeting. Wolf v.
Grubbs, 17 Neb. App. 292, 759 N.W.2d 499 (2009).

True notice of a meeting is not given by burying such in the minutes of a prior board proceeding. Wolf v.
Grubbs, 17 Neb. App. 292, 759 N.W.2d 499 (2009).

84-1413.

There is no requirement that a public body make a record of where notice was published or posted. Wolf v.
Grubbs, 17 Neb. App. 292, 759 N.W.2d 499 (2009).

84-1414.

The Legislature has granted standing to a broad scope of its citizens for the very limited purpose of challenging
meetings allegedly in violation of the Open Meetings Act, so that they may help police the public policy
embodied by the act. Schauer v. Grooms, 280 Neb. 426, 786 N.W.2d 909 (2010).

Any citizen of the state may commence an action to declare a public body’s action void. City of Elkhorn v. City
of Omaha, 272 Neb. 867, 725 N.W.2d 792 (2007).

The reading of ordinances constitutes a formal action under subsection (1) of this section. City of Elkhorn v.
City of Omaha, 272 Neb. 867, 725 N.W.2d 792 (2007).

Voiding an entire meeting is a proper remedy for violations of the Open Meetings Act. Once a meeting has been

declared void pursuant to Nebraska’s public meetings law, board members are prohibited from considering any
information obtained at the illegal meeting. Wolf v. Grubbs, 17 Neb. App. 292, 759 N.W.2d 499 (2009).

86-140.

This section places no limitation on the right to negotiate or review access charges. AT&T Communications v.
Nebraska Public Serv. Comm., 283 Neb. 204, 811 N.W.2d 666 (2012).
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86-158.

All appeals from orders of the Nebraska Public Service Commission are to follow the procedural requirements
of the Administrative Procedure Act. Chase 3000, Inc. v. Nebraska Pub. Serv. Comm., 273 Neb. 133, 728 N.W.2d
560 (2007).

86-2,106.

Even if subdivision (3)(a) of this section prohibits a county attorney from obtaining a person’s noncontent
telecommunication records by issuing an investigative subpoena, the Legislature has not provided a remedy for a
violation of this provision, and the violation of a state statute restricting searches is insufficient to show a Fourth
Amendment violation under the U.S. Constitution. State v. Knutson, 288 Neb. 823, 852 N.W.2d 307 (2014).

86-324.

The Nebraska Telecommunications Universal Service Fund Act is not an unconstitutional delegation of
authority to the Public Service Commission. Schumacher v. Johanns, 272 Neb. 346, 722 N.W.2d 37 (2006).

The surcharge assessed by the Public Service Commission based on the Nebraska Telecommunications
Universal Service Fund Act is not a tax. Schumacher v. Johanns, 272 Neb. 346, 722 N.W.2d 37 (2006).

86-457.

Subsections (1) through (3) of this section exclusively apply to postpaid wireless services, while subsections (4)
through (6) apply to prepaid wireless services. TracFone Wireless v. Nebraska Pub. Serv. Comm., 279 Neb. 426,
778 N.W.2d 452 (2010).

The plain language of subsection (5) of this section permits the Public Service Commission to require
compliance with the surcharges and methods for collection and remittance that it establishes. TracFone Wireless
v. Nebraska Pub. Serv. Comm., 279 Neb. 426, 778 N.W.2d 452 (2010).

87-127.

The construction given the federal Trademark Act of 1946 as amended (Lanham Trade-Mark Act) should be
examined as persuasive authority for interpreting and construing the Trademark Registration Act. ADT Security
Servs. v. A/C Security Systems, 15 Neb. App. 666, 736 N.W.2d 737 (2007).

The Lanham Trade-Mark Act provides that a party can recover the infringer’s profits, any damages sustained,
and the costs of the action. ADT Security Servs. v. A/C Security Systems, 15 Neb. App. 666, 736 N.W.2d 737
(2007).

87-128.

Pursuant to subsection (1) of this section, the statutory hallmarks of an abandoned service or trademark are (a)
when its use has been discontinued with intent not to resume such use, which may be inferred from the
circumstances, or its nonuse for 2 consecutive years shall constitute prima facie evidence of abandonment or (b)
when any course of conduct of the owner, including acts of omission as well as commission, causes the mark to
lose its significance as a mark. ADT Security Servs. v. A/C Security Systems, 15 Neb. App. 666, 736 N.W.2d 737
(2007).

87-301.

The terms of the Uniform Deceptive Trade Practices Act provide only for equitable relief consistent with
general principles of equity. State ex rel. Stenberg v. Consumer’s Choice Foods, 276 Neb. 481, 755 N.W.2d 583
(2008).

87-302.

To establish a violation of the Uniform Deceptive Trade Practices Act, there must have been a representation

regarding the nature of goods or services and the representation must have been for characteristics or benefits that

the goods or services did not have. State ex rel. Stenberg v. Consumer’s Choice Foods, 276 Neb. 481, 755 N.W.2d
583 (2008).
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87-303.

Nebraska’s Uniform Deceptive Trade Practices Act does not permit an injunction to prevent the copying of a
product. Gengenbach v. Hawkins Mfg., 18 Neb. App. 488, 785 N.W.2d 853 (2010).

Under Nebraska’s Uniform Deceptive Trade Practices Act, injunctive relief granted for the copying of an article
is limited to the prevention of confusion or misunderstanding as to the source. Gengenbach v. Hawkins Mfg., 18

Neb. App. 488, 785 N.W.2d 853 (2010).

By its own terms, subsection (a) of this section provides only for equitable relief consistent with general
principles of equity. Reinbrecht v. Walgreen Co., 16 Neb. App. 108, 742 N.W.2d 243 (2007).

The Uniform Deceptive Trade Practices Act, specifically this section, does not provide a private right of action
for damages. Reinbrecht v. Walgreen Co., 16 Neb. App. 108, 742 N.W.2d 243 (2007).

87-502.
Although Nebraska’s Trade Secrets Act is based on the Uniform Trade Secrets Act, Nebraska’s definition of a
trade secret differs significantly from the uniform act. If an alleged trade secret is ascertainable at all by any

means that are not “improper,” the would-be secret is peremptorily excluded from coverage under Nebraska’s act.
First Express Servs. Group v. Easter, 286 Neb. 912, 840 N.W.2d 465 (2013).

NEBRASKA UNIFORM COMMERCIAL CODE

UCC 1-103.

Common-law claims are displaced when the Uniform Commercial Code applies. Mandolfo v. Mandolfo, 281
Neb. 443, 796 N.W.2d 603 (2011).

UCC 2-102.

The Uniform Commercial Code did not apply to a contract for the sale of an ongoing grain business, including
both goods and nongoods, because the principal purpose of the transaction was the sale of nongoods. MBH, Inc.
v. John Otte Oil & Propane, 15 Neb. App. 341, 727 N.W.2d 238 (2007).

Whether the Uniform Commercial Code applies to a contract for the sale of both goods and nongoods is a
question of law. MBH, Inc. v. John Otte Oil & Propane, 15 Neb. App. 341, 727 N.W.2d 238 (2007).

UCC 2-201.

An agreement for the purchase of a truck for more than $500 that is not signed by the party against whom
enforcement is sought is unenforceable unless one of the limited exceptions set forth in this section is present.
Woodhouse Ford v. Laflan, 268 Neb. 722, 687 N.W.2d 672 (2004).

The fact that there was no evidence of any oral or written agreement to purchase a truck that had a purchase

price of more than $500 is sufficient to establish the absence of a purchase agreement that conforms to this
section. Woodhouse Ford v. Laflan, 268 Neb. 722, 687 N.W.2d 672 (2004).

UCC 2-313.
Pursuant to this section, in order to create an express warranty, the seller must make an affirmation of fact or

promise to the buyer which relates to the goods and becomes part of the basis of the bargain. Freeman v.
Hoffman-La Roche, Inc., 260 Neb. 552, 618 N.W.2d 827 (2000).

UCC 2-316.

The use of an “as is” clause to exclude the implied warranty of merchantability cannot be against the public
policy of this state when it mirrors the statutory requirements specifically allowing for such exclusion. Wilke v.
Woodhouse Ford, 278 Neb. 800, 774 N.W.2d 370 (2009).
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UCC 2-606.

Evidence that someone tried to return a truck that was in their possession for the purpose of a test drive is
sufficient to show that the truck was not accepted within the meaning of this section. Woodhouse Ford v. Laflan,
268 Neb. 722, 687 N.W.2d 672 (2004).

UCC 2-607.

Pursuant to subdivision (3)(a) of this section, whether the notice given is satisfactory and whether it is given
within a reasonable time are generally questions of fact to be measured by all the circumstances of the case. Fitl v.
Strek, 269 Neb. 51, 690 N.W.2d 605 (2005).

Pursuant to subsection (4) of this section, the burden is on the buyer to show a breach with respect to the goods
accepted. Fitl v. Strek, 269 Neb. 51, 690 N.W.2d 605 (2005).

The notice requirement set forth in subdivision (3)(a) of this section serves three purposes. It provides the seller
with an opportunity to correct any defect, to prepare for negotiation and litigation, and to protect itself against
stale claims asserted after it is too late for the seller to investigate them. Fitl v. Strek, 269 Neb. 51, 690 N.W.2d
605 (2005).

UCC 2-725.

Pursuant to subsection (2) of this section, in order to constitute a future performance warranty, the terms of the
warranty must unambiguously indicate that the manufacturer is warranting the future performance of the good for
a specified period of time. Controlled Environ. Constr. v. Key Indus. Refrig., 266 Neb. 927, 670 N.W.2d 771
(2003).

Pursuant to subsection (2) of this section, the determination of a discovery date is essentially an inquiry into all
of the facts and circumstances facing the buyer; thus, a court should examine all relevant evidence that bears on
the buyer's discovery. Controlled Environ. Constr. v. Key Indus. Refrig., 266 Neb. 927, 670 N.W.2d 771 (2003).

Pursuant to subsection (2) of this section, the mere existence of "repair or replace" language in a warranty will
not disturb a finding that the warranty extends to future performance. Controlled Environ. Constr. v. Key Indus.
Refrig., 266 Neb. 927, 670 N.W.2d 771 (2003).

Pursuant to subsection (2) of this section, when a warranty extends to future performance, the statute of
limitations is tolled and the cause of action does not begin to accrue until the breach of that warranty is or should
have been discovered. The discovery analysis should focus on the buyer's knowledge of the nature and extent of
the problem(s) with the goods. It is only when a buyer discovers, or should have discovered, facts sufficient to
doubt the overall quality of the goods that subsection (2) is satisfied and the statute of limitations begins to run.
Controlled Environ. Constr. v. Key Indus. Refrig., 266 Neb. 927, 670 N.W.2d 771 (2003).

Subsection (1) of this section prohibits the parties, at least by original agreement, from extending the statute of
limitations. Controlled Environ. Constr. v. Key Indus. Refrig., 266 Neb. 927, 670 N.W.2d 771 (2003).

The future performance exception contained in subsection (2) of this section applies only to an express warranty
and not to an implied warranty. Controlled Environ. Constr. v. Key Indus. Refrig., 266 Neb. 927, 670 N.W.2d 771
(2003).

The limitations period was designed to be relatively short to serve as a point of finality for businesses after
which they could destroy records without the fear of subsequent suits. Controlled Environ. Constr. v. Key Indus.
Refrig., 266 Neb. 927, 670 N.W.2d 771 (2003).

The statute of limitations accrues upon tender, unless the warranty extends to future performance. There is no

exception for new warranties extended postsale, and the creation of such an exception is not a matter for this
court. Controlled Environ. Constr. v. Key Indus. Refrig., 266 Neb. 927, 670 N.W.2d 771 (2003).

UCC 3-104.

Under subsection (a) of this section, an instrument may have a variable interest rate, but the principal must be
fixed. A fixed principal is an absolute requisite to negotiability. Heritage Bank v. Bruha, 283 Neb. 263, 812
N.W.2d 260 (2012).
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UCC 3-309.

Under this section and section 30-2456, a successor personal representative may enforce a lost note made
payable to his or her decedent if the successor proves by clear and convincing evidence that (1) the predecessor
personal representative was in possession of the notes and entitled to enforce them when the loss of possession
occurred; (2) the loss of possession was not the result of a voluntary transfer by predecessor or lawful seizure; and
(3) possession of the notes cannot be obtained because they were either destroyed, their whereabouts cannot be
determined, or they are in the wrongful possession of an unknown person or a person who cannot be found or is
not amenable to service of process. Where an estate has insufficient funds to provide for an indemnification bond,
a court's withholding of judgment from the personal representative until the statute of limitations for enforcing
negotiable instruments expires is a reasonable exercise of discretion in providing adequate protection for the
defendant under subsection (b) of this section. Fales v. Norine, 263 Neb. 932, 644 N.W.2d 513 (2002).

UCC 3-118.
Pursuant to subsection (g) of this section, in the absence of fraudulent concealment by the defendant, the

discovery rule does not toll the statute of limitations for claims involving negotiable instruments under the
Uniform Commercial Code. Mandolfo v. Mandolfo, 281 Neb. 443, 796 N.W.2d 603 (2011).

UCC 3-419.

A person receiving only an indirect benefit from a transaction can qualify as an accommodation party. Sack
Lumber Co. v. Goosic, 15 Neb. App. 529, 732 N.W.2d 690 (2007).

Whether a person is an accommodation party is a question of fact. Sack Lumber Co. v. Goosic, 15 Neb. App.
529, 732 N.W.2d 690 (2007).

UCC 3-420.

Common-law claims in which the plaintiff alleges that a bank made or obtained payment on an instrument to a
person not entitled to enforce the instrument or receive payment on it are displaced by the Uniform Commercial
Code. Mandolfo v. Mandolfo, 281 Neb. 443, 796 N.W.2d 603 (2011).

UCC 3-604.

Pursuant to subsection (2) of section 27-804, an alleged verbal cancellation or discharge of a promissory note
cannot be said to be against a decedent’s pecuniary interest, because there was no evidence of discharge by one of
the physical acts, as detailed in Uniform Commercial Code section 3-604(a)(i), nor was there a signed writing, as
detailed in section 3-604(a)(ii), offered or received into evidence which purported to discharge the debt owed to
the decedent. Haynes v. Dover, 17 Neb. App. 640, 768 N.W.2d 140 (2009).

UCC 3-605.

Under former section 3-606, it discharges only the obligations of those parties who sign a negotiable instrument
in the capacity of a surety. Borley Storage & Transfer Co. v. Whitted, 271 Neb. 84, 710 N.W.2d 71 (2006).

67 2016 Cumulative Supplement







ACCOUNTANTS §1-106

CHAPTER 1

ACCOUNTANTS
Section
1-105. Act, how cited.
1-106. Terms, defined.
1-113. Advisory committee; membership.
1-116. Certified public accountant; examination; eligibility.
1-118. Certified public accountant; reexamination; waiting period.
1-119. Certified public accountant; examination fee.
1-121. Certified public accountant; fees; when payable.
1-136.02. Permit; when issued.
1-136.04. Permit issuance; experience in lieu of being a college or university
graduate.
1-153. Peer review; rules and regulations.

1-105 Act, how cited.

Sections 1-105 to 1-171 shall be known and may be cited as the Public
Accountancy Act.

Source: Laws 1957, c. 1, § 64, p. 78; Laws 1991, LB 75, § 14; Laws 1994,
LB 957, § 7; R.S.Supp.,1996, § 1-169; Laws 1997, LB 114, § 1;
Laws 2009, LB31, § 1; Laws 2015, LB159, § 1.

1-106 Terms, defined.

For purposes of the Public Accountancy Act, unless the context otherwise
requires:

(1) Board means the Nebraska State Board of Public Accountancy;
(2) Certificate means a certificate issued under sections 1-114 to 1-124;

(3) Firm means a partnership, limited liability company, or corporation
engaged in the practice of public accountancy in this state entitled to register
with the board or a proprietorship engaged in the practice of public accountan-
cy in this state;

(4) Partnership includes, but is not limited to, a limited liability partnership;

(5) Peer review means a review of one or more aspects of the professional
work of a firm that either or both performs attest engagements or performs
compilations by an active certified public accountant who is the holder of a
permit issued under subdivision (1)(a) of section 1-136 or the equivalent issued
by another state and who is not affiliated with the firm being reviewed;

(6) Permit means a permit to engage in the practice of public accountancy in
this state issued under section 1-136;

(7) Practice privilege means the privilege of an accountant to practice public
accountancy or hold himself or herself out as a certified public accountant in
this state in accordance with section 1-125.01;

(8) State means a state of the United States, the District of Columbia, the
Commonwealth of Puerto Rico, or any territory or insular possession subject to
the jurisdiction of the United States; and
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(9) Temporary practice privilege means the privilege of a foreign accountant
to temporarily practice public accountancy in this state in accordance with
section 1-125.02.

Source: Laws 1957, c. 1, § 1, p. 55; Laws 1991, LB 75, § 1; Laws 1997,
LB 114, § 3; Laws 2009, LB31, § 2; Laws 2015, LB159, § 2.

1-113 Advisory committee; membership.

(1) The board shall appoint an advisory committee consisting of at least seven
members. A majority of the members shall be appointed as representatives of]
the postsecondary educational institutions of Nebraska engaged in the instruc-
tion of accounting and auditing, including the University of Nebraska, the
Nebraska state colleges, and private universities and colleges. One member of
the advisory committee shall be a certified public accountant who is a member
of the board.

(2) The advisory committee shall meet at the direction of the board and shall
advise the board upon the rules and regulations for section 1-116 relating to
educational requirements. The board may also consult the advisory committee
on any other issues which it deems appropriate.

Source: Laws 1991, LB 75, § 2; Laws 1997, LB 114, § 11; Laws 2016,
LB853, § 1.
Effective date July 21, 2016.

1-116 Certified public accountant; examination; eligibility.

Prior to January 1, 1998, a person shall be eligible to take the examination
described in section 1-114 if he or she meets the requirements of subdivision
(1)(a) of section 1-114.

Any person making initial application on or after January 1, 1998, to take the
examination described in section 1-114 shall be eligible to take the examination
if he or she has completed at least one hundred fifty semester hours or two
hundred twenty-five quarter hours of postsecondary academic credit and has
earned a baccalaureate or higher degree from a college or university accredited
by a regional accrediting agency recognized by the United States Department of]
Education or a similar agency as determined to be acceptable by the board. The
person shall demonstrate that accounting, auditing, business, and other sub-
jects at the appropriate academic level as required by the board are included
within the required hours of postsecondary academic credit. A person who
expects to complete the postsecondary academic credit and earn the degree as
required by this section within sixty days following when the examination is
held shall be eligible to take such examination, but such person shall not
receive any credit for such examination unless evidence satisfactory to the
board showing that such person has completed the postsecondary academic
credit and earned the degree as required by this section is received by the
board within ninety days following when the examination is held. The board
shall not prescribe the specific curricula of colleges or universities. If the
applicant is an individual, the application shall include the applicant’s social
security number.

Source: Laws 1957, c. 1, § 11, p. 59; Laws 1976, LB 619, § 2; Laws 1984,
LB 473, § 6; Laws 1991, LB 75, § 5; Laws 1997, LB 114, § 13;
Laws 1997, LB 752, § 49; Laws 1999, LB 346, § 1; Laws 2009,
LB31, § 7; Laws 2014, LB967, § 1.
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1-118 Certified public accountant; reexamination; waiting period.

(1) The board may by rule and regulation prescribe the terms and conditions
under which a person who does not pass the examination may be reexamined.
The board may also provide by rule and regulation for a reasonable waiting
period for reexamination.

(2) A person shall be entitled to any number of reexaminations under section
1-114 subject to the rules and regulations of the board.

Source: Laws 1957, c. 1, § 13, p. 59; Laws 1976, LB 619, § 4; Laws 1984,
LB 473, § 8; Laws 1991, LB 75, § 7; Laws 1997, LB 114, § 15;
Laws 2003, LB 214, § 2; Laws 2009, LB31, § 8; Laws 2016,
LB853, § 2.
Effective date July 21, 2016.

1-119 Certified public accountant; examination fee.

The board shall charge a fee as established by the board not to exceed two
hundred dollars for the examination provided for under the Public Accountancy
Act. An applicant for the examination may be required to pay additional fees as
charged by and remitted or paid to a third party for administering the
examination, if required by the board.

Source: Laws 1957, c. 1, § 14, p. 60; Laws 1976, LB 619, § 5; Laws 1976,
LB 961, § 1; Laws 1979, LB 278, § 1; Laws 1984, LB 473, § 9;
Laws 1991, LB 75, 8§ 8; Laws 1997, LB 114, § 16; Laws 2003, LB
214, § 3; Laws 2009, LB31, § 9; Laws 2016, LB853, § 3.
Effective date July 21, 2016.

1-121 Certified public accountant; fees; when payable.

The applicable fee shall be paid by the applicant at the time he or she applies
for examination or reexamination.

Source: Laws 1957, c. 1, § 16, p. 60; Laws 1991, LB 75, § 10; Laws 1997,
LB 114, § 18; Laws 2016, LB853, § 4.
Effective date July 21, 2016.

1-136.02 Permit; when issued.

(1) The board shall issue a permit under subdivision (1)(a) of section 1-136 to
a holder of a certificate as a certified public accountant when such holder has

had:

(a) Two years of accounting experience satisfactory to the board, in any state
or foreign country, in employment as an accountant in a firm, proprietorship,
partnership, corporation, limited liability company, or other business entity
authorized in any state to engage in the practice of public accountancy under
the supervision of an active certified public accountant who is the holder of a
permit issued under subdivision (1)(a) of section 1-136 or the equivalent issued
by another state; or

(b) Three years of accounting experience satisfactory to the board, in any
state or foreign country, in employment as (i) an accountant in government or
business under the supervision of an active certified public accountant who is
the holder of a permit issued under subdivision (1)(a) of section 1-136 or the
equivalent issued by another state or (ii) faculty at a college or university of
recognized standing under the supervision of an active certified public account-
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ant who is the holder of a permit issued under subdivision (1)(a) of section
1-136 or the equivalent issued by another state.

(2) The board shall issue a permit under subdivision (1)(a) of section 1-136 to
a holder of a reciprocal certificate issued under section 1-124 upon a showing
that:

(a) He or she meets all current requirements in this state for issuance of a
permit at the time the application is made; and

(b) At the time of the application for a permit the applicant, within the ten
years immediately preceding application, meets the experience requirement in
subdivision (1)(a) or (b) of this section.

Source: Laws 1977, LB 290, § 3; Laws 1993, LB 41, § 2; Laws 1997, LB
114, § 29; Laws 2007, LB24, § 2; Laws 2009, LB31, § 19; Laws
2013, LB27,8 1; Laws 2016, LB853, § 5.
Effective date July 21, 2016.

1-136.04 Permit issuance; experience in lieu of being a college or university
graduate.

Any person who has passed the examination described in section 1-114 may
qualify for issuance of a permit under subdivision (1)(a) of section 1-136 by (1)
having four years of public accounting experience satisfactory to the board in
any state or foreign country in practice as a certified public accountant or as a
public accountant or in any state or foreign country in employment as a staff
accountant by anyone engaging in the practice of public accountancy, or any
combination of either of such types of experience, or (2) having five years of
auditing experience satisfactory to the board in the office of the Auditor of
Public Accounts or in the Department of Revenue, in lieu of being a graduate
from a college or university of recognized standing.

Source: Laws 1977, LB 290, § 6; Laws 1984, LB 473, § 19; Laws 1991,
LB 75, § 13; Laws 1997, LB 114, § 30; Laws 2009, LB31, § 20;
Laws 2016, LB853, § 6.
Effective date July 21, 2016.

1-153 Peer review; rules and regulations.

The board may adopt and promulgate rules and regulations to require a firm
to enroll in and comply with all requirements of a board-approved program of
peer review and comply with all restrictions placed on any permit by the board
in response to the results of a peer review.

Source: Laws 2015, LB159, § 3.
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CHAPTER 2
AGRICULTURE

Article.
2. State and County Fairs.
(f) County Agricultural Society Act. 2-259, 2-264.
3. Community Gardens Act. 2-301 to 2-305.
9. Noxious Weed Control. 2-945.01 to 2-970.
10. Plant Diseases, Insect Pests, and Animal Pests.
(k) Plant Protection and Plant Pest Act. 2-1072 to 2-10,116.01.
12. Horseracing. 2-1203 to 2-1242.
15. Nebraska Natural Resources Commission.
(a) General Provisions. 2-1501 to 2-1513.
(¢c) Nebraska Resources Development Fund. 2-1587 to 2-1592.
(e) Water Planning and Review Process. 2-15,106.
18. Potato Development.
Part 1. 2-1807, 2-1808.
26. Pesticides. 2-2624 to 2-2656.
32. Natural Resources. 2-3204 to 2-3228.
37. Dry Bean Resources. 2-3753 to 2-3763.
38. Marketing, Development, and Promotion of Agricultural Products.
(a) Nebraska Agricultural Products Marketing Act. 2-3812.
39. Milk.
(c) Dairy Industry Development Act. 2-3951 to 2-3962.
(d) Nebraska Milk Act. 2-3965 to 2-3989.
(e) Dairy Study. 2-3993.
43. Agricultural Liming Materials. 2-4323 to 2-4327.
46. Erosion and Sediment Control. 2-4603 to 2-4613.
49. Climate Assessment. 2-4902.
57. Industrial Hemp. 2-5701.

ARTICLE 2
STATE AND COUNTY FAIRS

(f) COUNTY AGRICULTURAL SOCIETY ACT

Section
2-259. County fairgrounds; equipment purchase; additional tax levy.
2-264. County agricultural society; powers relating to real estate.

(f) COUNTY AGRICULTURAL SOCIETY ACT

2-259 County fairgrounds; equipment purchase; additional tax levy.

Pursuant to a request by a county agricultural society, the county board of]
any county may levy an additional levy of three and five-tenths cents on each
one hundred dollars of taxable valuation, or any part thereof, for the purpose of
acquiring an interest in real property to comprise a portion or all of the county
fairgrounds, for the purpose of capital construction on and renovation, repair,
improvement, and maintenance of the county fairgrounds, over and above the
operational tax levy authorized in section 2-257, or for the purpose of purchas-
ing equipment. Such levy shall not exceed the amount actually required for
such acquisition or work and shall be subject to section 77-3443.

Source: Laws 1969, c. 11, § 7, p. 149; Laws 1977, LB 484, § 2; Laws
1979, LB 187, § 7; Laws 1988, LB 977, § 1; Laws 1992, LB 398,
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§ 4; Laws 1992, LB 719A, § 4; R.S.Supp.,1996, § 2-203.06; Laws
1997, LB 469, § 10; Laws 1999, LB 437, § 24; Laws 2000, LB
1190, § 1; Laws 2014, LB597, § 1.

2-264 County agricultural society; powers relating to real estate.

With the consent of the county board of the county within which the real
estate is located, a county agricultural society may exchange its real estate and
improvements for other real estate and improvements or may lease or sell its
real estate and improvements and may make, execute, deliver, and accept all
proper or necessary conveyances relating to such exchange, lease, sale, or
purchase. County board approval is not required for leases having a term of
less than ninety days. The right of the county to real estate and improvements
as provided in section 2-263 shall extend to real estate, improvements, or
proceeds derived from any exchange, sale, or purchase of real estate or
improvements acquired with the additional tax levy provided in section 2-259.

A county agricultural society may purchase real estate and improve the same.
The payment of the purchase price may be secured by mortgage or deed of
trust.

Source: Laws 1879, § 15, p. 401; Laws 1905, c. 1, § 1, p. 52; R.S.1913,
§ 11; C.S.1922, § 11; C.S.1929, § 2-206; Laws 1931, c. 2,8 1, p.
58; C.S.Supp.,1941, § 2-206; R.S.1943, § 2-210; Laws 1967, c. 3,
§ 1, p. 71; R.S.1943, (1991), § 2-210; Laws 1997, LB 469, § 15;
Laws 2014, LB597, § 2.

ARTICLE 3
COMMUNITY GARDENS ACT

Section

2-301. Act, how cited.

2-302. Legislative findings and declarations; legislative intent; purpose of act.
2-303. Terms, defined.

2-304. Use of vacant public land; conditions; application; response.

2-305. Community gardens task force; members; goals; reports.

2-301 Act, how cited.

Sections 2-301 to 2-305 shall be known and may be cited as the Community
Gardens Act.

Source: Laws 2015, LB175, § 11.

2-302 Legislative findings and declarations; legislative intent; purpose of act.
(1) The Legislature finds and declares that:

(a) Community gardens provide significant health, educational, and social
benefits to the general public, especially for those who reside in urban and
suburban areas of this state;

(b) The community garden movement (i) continues to provide low-cost food
that is fresh and nutritious for those who may be unable to readily afford fresh
fruits and vegetables for themselves or their families, (ii) promotes public health
and healthier individual lifestyles by encouraging better eating habits and
increased physical activity by growing food, (iii) fosters the retention and
expansion of open spaces, particularly in urban environments, (iv) enhances
urban and suburban environmental quality and community beautification, (v)
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provides inexpensive community building activities, recreation, and physical
exercise for all age groups, (vi) establishes a safe place for community involve-
ment and helps to reduce the incidence of crime, (vii) engenders a closer
relationship between urban residents, nature, and the local environment, and
(viii) fosters green job training and ecological education at all levels; and

(c) It is the public policy of this state to promote and foster growth in the
number of community gardens and the acreage of such gardens.

(2) It is the intent of the Legislature and the purpose of the Community
Gardens Act to foster growth in the number, size, and scope of community
gardens in this state by encouraging state agencies, municipalities, and private
parties in their efforts to promote community gardens.

Source: Laws 2015, LB175, § 12.

2-303 Terms, defined.
For purposes of the Community Gardens Act:

(1) Community garden means public or private land upon which individuals
have the opportunity to raise a garden on land which they do not themselves
own;

(2) Garden means a piece or parcel of land appropriate for cultivation of
herbs, fruits, flowers, nuts, honey, poultry for egg production, maple syrup,
ornamental or vegetable plants, nursery products, or vegetables;

(3) Municipality means any county, village, or city or any office or agency of a
county, village, or city;

(4) State agency means any department or other agency of the State of
Nebraska;

(5) Use means to avail oneself of or to employ without conveyance of title
gardens on vacant public land by any individual or organization; and

(6) Vacant public land means any land owned by the state or another
governmental subdivision, including a municipality, that is not in use for a
public purpose, is otherwise unoccupied, idle, or not being actively utilized for
a period of at least six months, and is suitable for garden use.

Source: Laws 2015, LB175, § 13.

2-304 Use of vacant public land; conditions; application; response.

(1) A state agency or municipality having title to vacant public land may
permit community organizations to use such lands for community garden
purposes. Such use of vacant public land may be conditioned on the community
organization having liability insurance and accepting liability for injury or
damage resulting from use of the vacant public land for community garden
purposes. State agencies and municipalities may adopt and promulgate rules,
regulations, ordinances, or resolutions to establish an application process for a
community garden. The applicant may include a request for access to a fire
hydrant or other source of water owned or operated by the state agency or
municipality or by a utility district in order to provide water to the community
garden. The state agency, municipality, or utility district shall consider whether
to supply the water to the applicant at a reduced or fixed rate.

(2) A state agency or municipality which receives an application pursuant to
this section shall respond to the applicant within sixty days from the date on
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which the application is received and shall make a final determination within
one hundred eighty days from such date.

Source: Laws 2015, LB175, § 14.

2-305 Community gardens task force; members; goals; reports.

(1) The Director of Agriculture shall establish a community gardens task force
on or before August 1, 2015, to identify and develop ways to encourage state
agencies, municipalities, and individuals to establish and expand community
gardens. The director shall designate a chairperson of the task force. The
members of the task force shall be appointed by the director and shall include
no more than nine members. At least three of the members shall be representa-
tives of nonprofit organizations involved with community gardens. The remain-
ing members may include representation from appropriate state agencies,
existing community gardens, counties, cities, towns, villages, utility districts,
and school districts.

(2) The director may request the assistance of other state agencies to carry
out the work of the task force.

(3) The goals of the task force may include, but are not limited to, the study,
evaluation, and development of recommendations (a) to encourage the estab-
lishment and expansion of community gardens by state agencies, municipali-
ties, and individuals, (b) to encourage cooperation between the activities and
operations of community gardens and the provision of donated food to local
voluntary food assistance programs for the poor and disadvantaged, and (c) to
increase the benefits that community gardens may provide to the community in
which they are located.

(4) In carrying out its duties under subsection (3) of this section, the task
force may consider recommendations that (a) encourage the execution of
conservation easements by state agencies, municipalities, or individuals to
establish or protect community gardens, (b) encourage the donation or lease of
lands for community gardens, (¢) encourage development of model zoning
codes, local land-use laws, or other municipal policies that could encourage the
establishment or retention of community gardens, and (d) provide for any other
activity to achieve the goals deemed appropriate by the task force.

(5) The task force shall issue a preliminary report to the Department of
Agriculture and electronically to the Legislature no later than December 15,
2015, and shall issue a final report to the Department of Agriculture and
electronically to the Legislature no later than December 15, 2016.

Source: Laws 2015, LB175, § 15.

ARTICLE 9
NOXIOUS WEED CONTROL

Section

2-945.01. Act, how cited.

2-955. Notice; kinds; effect; failure to comply; powers of control authority.

2-958.02. Grant program; applications; selection; considerations; priority; section,
how construed; director; duties.

2-967. Repealed. Laws 2016, LB1038, § 19.

2-968. Repealed. Laws 2016, LB1038, § 19.

2-969. Riparian Vegetation Management Task Force; created; members.

2-970. Riparian Vegetation Management Task Force; duties; meetings; report.
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2-945.01 Act, how cited.

Sections 2-945.01 to 2-970 shall be known and may be cited as the Noxious
Weed Control Act.

Source: Laws 1989, LB 49, § 1; Laws 1994, LB 76, § 450; Laws 2004, LB
869, § 1; Laws 2006, LB 1226, § 2; Laws 2007, LB701, § 3; Laws
2016, LB1038, § 1.
Effective date July 21, 2016.

2-955 Notice; kinds; effect; failure to comply; powers of control authority.

(1) Notices for control of noxious weeds shall consist of two kinds: General
notices, as prescribed by rules and regulations adopted and promulgated by the
director, which notices shall be on a form prescribed by the director; and
individual notices, which notices shall be on a form prescribed by this section.
Failure to publish general weed notices or to serve individual notices as
provided in this section shall not relieve any person from the necessity of full
compliance with the Noxious Weed Control Act and rules and regulations
adopted and promulgated pursuant to the act.

(a) General notice shall be published by each control authority, in one or
more newspapers of general circulation throughout the area over which the
control authority has jurisdiction, on or before May 1 of each year and at such
other times as the director may require or the control authority may determine.

(b) Whenever any control authority finds it necessary to secure more prompt
or definite control of weeds on particular land than is accomplished by the
general published notice, it shall cause to be served individual notice upon the
owner of record of such land at his or her last-known address, giving specific
instructions and methods when and how certain named weeds are to be
controlled. Such methods may include definite systems of tillage, cropping,
management, and use of livestock.

Each control authority shall use one or both of the following forms for all
individual notices: (i)

................. County Weed Control Authority
OFFICIAL NOTICE

Section 2-952, Reissue Revised Statutes of Nebraska, places an affirmative
duty upon every person to control noxious weeds on land under such person’s
ownership or control. Information received by the control authority, including
an onsite investigation by the county weed control superintendent or a deputy,
indicated the existence of an uncontrolled noxious weed infestation on property
ownedbyyouat: ............ . ... .

The noxious weed or weeds are ............ . The method of control
recommended by the control authority is as follows:

Other appropriate control methods are acceptable if approved by the county
weed control superintendent.

Because the stage of growth of the noxious weed infestation on the above-
specified property warrants immediate control, if such infestation remains
uncontrolled after ten days from the date specified at the bottom of this notice,
the control authority may enter upon such property for the purpose of taking
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the appropriate weed control measures. Costs for the control activities of the
control authority shall be at the expense of the owner of the property and shall
become a lien on the property as a special assessment levied on the date of
control.

......................... Weed Control Superintendent

............. County Weed Control Authority
OFFICIAL NOTICE

Section 2-952, Reissue Revised Statutes of Nebraska, places an affirmative
duty upon every person to control noxious weeds on land under such person’s
ownership or control. Information received by the control authority, including
an onsite investigation by the county weed control superintendent or a deputy,
indicates the existence of an uncontrolled noxious weed infestation on property
ownedbyyouat: ............ . ... ... .

The noxious weed or weeds are ............... . The method of control
recommended by the control authority is as follows:

Other appropriate control methods are acceptable if approved by the county
weed control superintendent. If, within fifteen days from the date specified at
the bottom of this notice, the noxious weed infestation on such property, as
specified above, has not been brought under control, you may, upon conviction,
be subject to a fine of $100.00 per day for each day of noncompliance
beginning on .............. , up to a maximum of fifteen days of noncompli-
ance (maximum $1,500).

Upon request to the control authority, within fifteen days from the date
specified at the bottom of this notice, you are entitled to a hearing before the
control authority to challenge the existence of a noxious weed infestation on
property owned by youat .......................

....................... Weed Control Superlntendent
Dated............. .

In all counties having a population of four hundred thousand or more
inhabitants as determined by the most recent federal decennial census, the
control authority may dispense with the individual notices and may publish
general notices if published in one or more newspapers of general circulation
throughout the area over which such control authority has jurisdiction. Such
notice shall be published weekly for four successive weeks prior to May 1 of
each year or at such other times as the control authority deems necessary. In
no event shall a fine be assessed against a landowner as prescribed in subdivi-
sion (3)(a) of this section unless the control authority has caused individual
notice to be served upon the landowner as specified in this subdivision.

(2) At the request of any owner served with an individual notice pursuant to
subdivision (1)(b)(ii) of this section, the control authority shall hold an informal
public hearing to allow such landowner an opportunity to be heard on the
question of the existence of an uncontrolled noxious weed infestation on such
landowner’s property.

(3) Whenever the owner of the land on which noxious weeds are present has
neglected or failed to control them as required pursuant to the act and any
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notice given pursuant to subsection (1) of this section, the control authority
having jurisdiction shall proceed as follows:

(a) If, within fifteen days from the date specified on the notice required by
subdivision (1)(b)(ii) of this section, the owner has not taken action to control
the noxious weeds on the specified property and has not requested a hearing
pursuant to subsection (2) of this section, the control authority shall notify the
county attorney who shall proceed against such owner as prescribed in this
subdivision. A person who is responsible for an infestation of noxious weeds on
particular land under his or her ownership and who refuses or fails to control
the weeds on the infested area within the time designated in the notice
delivered by the control authority shall, upon conviction, be guilty of an
infraction pursuant to sections 29-431 to 29-438, except that the penalty shall
be a fine of one hundred dollars per day for each day of violation up to a total
of one thousand five hundred dollars for fifteen days of noncompliance; or

(b) If, within ten days from the date specified in the notice required by
subdivision (1)(b)(i) of this section, the owner has not taken action to control
the noxious weeds on the specified property and the stage of growth of such
noxious weeds warrants immediate control to prevent spread of the infestation
to neighboring property, the control authority may cause proper control meth-
ods to be used on such infested land, including necessary destruction of
growing crops, and shall advise the record owner of the cost incurred in
connection with such operation. The cost of any such control shall be at the
expense of the owner. In addition the control authority shall immediately cause
notice to be filed of possible unpaid weed control assessments against the
property upon which the control measures were used in the register of deeds
office in the county where the property is located. If unpaid for two months, the
control authority shall certify to the county treasurer the amount of such
expense and such expense shall become a lien on the property upon which the
control measures were taken as a special assessment levied on the date of
control. The county treasurer shall add such expense to and it shall become and
form a part of the taxes upon such land and shall bear interest at the same rate
as taxes.

Nothing contained in this section shall be construed to limit satisfaction of
the obligation imposed hereby in whole or in part by tax foreclosure proceed-
ings. The expense may be collected by suit instituted for that purpose as a debt
due the county or by any other or additional remedy otherwise available.
Amounts collected under subdivision (3)(b) of this section shall be deposited to
the noxious weed control fund of the control authority or, if no noxious weed
control fund exists, to the county general fund.

Source: Laws 1965, c. 7, § 4, p. 82; Laws 1969, c. 13, § 4, p. 158; Laws
1974, LB 694, § 1; Laws 1975, LB 14, § 5; Laws 1983, LB 154,
§ 1; Laws 1987, LB 1, § 3; Laws 1987, LB 138, § 6; Laws 1989,
LB 49, § 7; Laws 1995, LB 589, § 1; Laws 2010, LB731, § 2;
Laws 2016, LB742, § 1.
Effective date July 21, 2016.

2-958.02 Grant program; applications; selection; considerations; priority;
section, how construed; director; duties.

(1) From funds available in the Noxious Weed and Invasive Plant Species
Assistance Fund, the director may administer a grant program to assist local
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control authorities and other weed management entities in the cost of imple-
menting and maintaining noxious weed control programs and in addressing
special weed control problems as provided in this section.

(2) The director shall receive applications by local control authorities and
weed management entities for assistance under this subsection and, in consul-
tation with the advisory committee created under section 2-965.01, award
grants for any of the following eligible purposes:

(a) To conduct applied research to solve locally significant weed management
problems;

(b) To demonstrate innovative control methods or land management prac-
tices which have the potential to reduce landowner costs to control noxious
weeds or improve the effectiveness of noxious weed control;

(¢) To encourage the formation of weed management entities;

(d) To respond to introductions or infestations of invasive plants that threaten
or potentially threaten the productivity of cropland and rangeland over a wide
area;

(e) To respond to introductions and infestations of invasive plant species that
threaten or potentially threaten the productivity and biodiversity of wildlife and
fishery habitats on public and private lands;

(f) To respond to special weed control problems involving weeds not included
in the list of noxious weeds promulgated by rule and regulation of the director
if the director has approved a petition to bring such weeds under the county
control program;

(g) To conduct monitoring or surveillance activities to detect, map, or
determine the distribution of invasive plant species and to determine suscepti-
ble locations for the introduction or spread of invasive plant species; and

(h) To conduct educational activities.

(3) The director shall select and prioritize applications for assistance under
subsection (2) of this section based on the following considerations:

(a) The seriousness of the noxious weed or invasive plant problem or
potential problem addressed by the project;

(b) The ability of the project to provide timely intervention to save current
and future costs of control and eradication;

(c) The likelihood that the project will prevent or resolve the problem or
increase knowledge about resolving similar problems in the future;

(d) The extent to which the project will leverage federal funds and other
nonstate funds;

(e) The extent to which the applicant has made progress in addressing
noxious weed or invasive plant problems;

(f) The extent to which the project will provide a comprehensive approach to
the control or eradication of noxious weeds or invasive plant species as
identified and listed by the Nebraska Invasive Species Council;

(g) The extent to which the project will reduce the total population or area of
infestation of a noxious weed or invasive plant species as identified and listed
by the Nebraska Invasive Species Council;

(h) The extent to which the project uses the principles of integrated vegeta-
tion management and sound science; and
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(1) Such other factors that the director determines to be relevant.

(4) The director shall receive applications for grants under this subsection
and shall award grants to recipients and programs eligible under this subsec-
tion. Priority shall be given to grant applicants whose proposed programs are
consistent with vegetation management goals and priorities and plans and
policies of the Riparian Vegetation Management Task Force established under
section 2-970. Beginning in fiscal year 2016-17, it is the intent of the Legisla-
ture to appropriate one million dollars annually for the management of vegeta-
tion within the banks of a natural stream or within one hundred feet of the
banks of a channel of any natural stream. Such funds shall only be used to pay
for activities and equipment as part of vegetation management programs that
have as their primary objective improving conveyance of streamflow in natural
streams. Grants from funds appropriated as provided in this subsection shall be
disbursed only to weed management entities, local weed control authorities,
and natural resources districts whose territory includes river basins, with
priority given to river basins that are the subject of an interstate compact or
decree. The Game and Parks Commission shall assist grant recipients in
implementing grant projects under this subsection, and interlocal agreements
under the Interlocal Cooperation Act or the Joint Public Agency Act shall be
utilized whenever possible in carrying out the grant projects.

(5) Nothing in this section shall be construed to relieve control authorities of
their duties and responsibilities under the Noxious Weed Control Act or the
duty of a person to control the spread of noxious weeds on lands owned and
controlled by him or her.

(6) The Department of Agriculture may adopt and promulgate necessary rules
and regulations to carry out this section.

(7) The director may annually apply for conservation funding from the
Natural Resources Conservation Service of the United States Department of
Agriculture.

Source: Laws 2004, LB 869, § 5; Laws 2007, LB701, § 4; Laws 2009,
LB98, § 2; Laws 2016, LB1038, § 2.
Effective date July 21, 2016.

Cross References

Interlocal Cooperation Act, see section 13-801.
Joint Public Agency Act, see section 13-2501.

2-967 Repealed. Laws 2016, LB1038, § 19.
2-968 Repealed. Laws 2016, LB1038, § 19.

2-969 Riparian Vegetation Management Task Force; created; members.

The Riparian Vegetation Management Task Force is created. The Governor
shall appoint the members of the task force. The members shall include one
surface water project representative from each river basin that has ever been
determined to be fully appropriated pursuant to section 46-714 or 46-720 or is
designated as overappropriated pursuant to section 46-713 by the Department,
of Natural Resources; one surface water project representative from a rivern
basin that has not been determined to be fully appropriated pursuant to section
46-714 or 46-720 or is not designated as overappropriated pursuant to section
46-713 by the Department of Natural Resources; one representative from the
Department of Agriculture, the Department of Environmental Quality, the
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Department of Natural Resources, the office of the State Forester, the Game
and Parks Commission, and the University of Nebraska; three representatives
selected from a list of at least ten individuals nominated by the Nebraska
Association of Resources Districts; two representatives selected from a list of at
least five individuals nominated by the Nebraska Weed Control Association; one
riparian landowner from each of the state’s congressional districts; and one
representative from the Nebraska Environmental Trust. In addition to such
members, any member of the Legislature may serve as a nonvoting, ex officio
member of the task force at his or her option. For administrative and budgetary
purposes only, the task force shall be housed within the Department of
Agriculture.

Source: Laws 2016, LB1038, § 3.
Effective date July 21, 2016.

2-970 Riparian Vegetation Management Task Force; duties; meetings; report.

The Riparian Vegetation Management Task Force, in consultation with ap-
propriate federal agencies, shall develop and prioritize vegetation management
goals and objectives, analyze the cost-effectiveness of available vegetation
treatment, and develop plans and policies to achieve such goals and objectives.
Any plan shall utilize the principles of integrated vegetation management and
sound science. The task force shall convene within thirty days after the
appointment of the members is complete to elect a chairperson and conduct
such other business as deemed necessary. An annual report shall be submitted
to the Governor and the Legislature by June 30 each year with the first report
due on June 30, 2017. The report submitted to the Legislature shall be
submitted electronically. It is the intent of the Legislature that expenses of the
task force not exceed twenty-five thousand dollars of the total appropriation to
the program per fiscal year.

Source: Laws 2016, LB1038, § 4.
Effective date July 21, 2016.

ARTICLE 10
PLANT DISEASES, INSECT PESTS, AND ANIMAL PESTS

(k) PLANT PROTECTION AND PLANT PEST ACT

Section

2-1072. Act, how cited.

2-1074. Definitions, where found.

2-1075.01. Repealed. Laws 2013, LB 68, § 23.

2-1075.03. Certification inspection of Nebraska-grown nursery stock, defined.
2-1077. Repealed. Laws 2013, LB 68, § 23.

2-1079.03. Grow, defined.

2-1080. Repealed. Laws 2013, LB 68, § 23.

2-1080.01. Harmonization plan, defined.

2-1083. Nursery stock, defined.

2-1083.01. Nursery stock distributor, defined.

2-1091. Enforcement of act; department; powers.

2-1091.01. Nursery stock distributor license; application; contents; fees; licensee

duties; nursery stock; requirements; license; posting; lapse of license.
2-1091.02. Fees; department; powers.

2-1092. Repealed. Laws 2013, LB 68, § 23.
2-1093. Repealed. Laws 2013, LB 68, § 23.
2-1094. Repealed. Laws 2013, LB 68, § 23.
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Section

2-1095. Nursery stock distributors; nursery stock; certification inspection;
application; distribution; restrictions; treatment or destruction of stock;
department; powers.

2-1096. Repealed. Laws 2013, LB 68, § 23.

2-1097. Repealed. Laws 2013, LB 68, § 23.

2-1098. Repealed. Laws 2013, LB 68, § 23.

2-1099 Repealed. Laws 2013, LB 68, § 23.

2-10,160. Repealed. Laws 2013, LB 68, § 23.
2-10,100.01. Repealed. Laws 2013, LB 68, § 23.

2-10,100.02. Repealed. Laws 2013, LB 68, § 23.

2-10,101. Repealed. Laws 2013, LB 68, § 23.

2-10,102. Collectors; nursery stock distributor’s license required; inspection.

2-10,103. Nursery stock distributor; duties.

2-10,103.01. Nursery stock distributor; disciplinary actions; procedures.

2-10,103.02. Administrative fine; collection; use.

2-10,103.04. Notice or order; service; notice; contents; hearings; procedure; new
hearing.

2-10,104. Foreign distributor; reciprocity; department; reciprocal agreements.

2-10,105. Optional inspections; nursery stock distributor’s license; optional
issuance.

2-10,106. Importation and distribution; labeling requirements; exception;
department; powers.

2-10,111. Costs; liability.

2-10,115. Violations; penalties; appeal of department order; procedure.

2-10,116.01. Repealed. Laws 2013, LB 68, § 23.

(k) PLANT PROTECTION AND PLANT PEST ACT

2-1072 Act, how cited.

Sections 2-1072 to 2-10,117 shall be known and may be cited as the Plant
Protection and Plant Pest Act.

Source: Laws 1988, LB 874, § 1; Laws 1993, LB 406, § 1; Laws 2008,
LB791, § 1; Laws 2013, LB68, § 1.

2-1074 Definitions, where found.

For purposes of the Plant Protection and Plant Pest Act, unless the context
otherwise requires, the definitions found in sections 2-1074.01 to 2-1089 shall
be used.

Source: Laws 1988, LB 874, § 3; Laws 1993, LB 406, § 2; Laws 2008,
LB791, § 2; Laws 2013, LB6S§, § 2.

2-1075.01 Repealed. Laws 2013, LB 68, § 23.

2-1075.03 Certification inspection of Nebraska-grown nursery stock, defined.

Certification inspection of Nebraska-grown nursery stock shall mean an
inspection performed pursuant to section 2-1095.

Source: Laws 2013, LB68, § 3.

2-1077 Repealed. Laws 2013, LB 68, § 23.
2-1079.03 Grow, defined.

Grow shall mean to produce a plant or plant product, by propagation or
cultivation, including, but not limited to, division, transplant, seed, or cutting,
generally over a period of one year or greater. Grow does not include transfer-
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ring nursery stock from one container to another or potting bare-root nursery,
stock, if the stock will be distributed within twelve months.

Source: Laws 2013, LB68, § 4.

2-1080 Repealed. Laws 2013, LB 68, § 23.

2-1080.01 Harmonization plan, defined.

Harmonization plan shall mean any agreement between states, or a state or
states and the federal government, designed to limit the spread of a plant pest
into or out of a designated area.

Source: Laws 2013, LB68, § 5.

2-1083 Nursery stock, defined.

Nursery stock shall mean all botanically classified hardy perennial or bienni-
al plants, trees, shrubs, and vines, either domesticated or wild, cuttings, grafts,
scions, buds, bulbs, rhizomes, or roots thereof, and such plants and plant parts
for, or capable of, propagation, excluding plants grown for indoor use, annual
plants, florist stock, cut flowers, sod, turf, onions, potatoes, or seeds of any such
plant.

Source: Laws 1988, LB 874, § 12; Laws 2013, LB68, § 6.

2-1083.01 Nursery stock distributor, defined.
Nursery stock distributor shall mean any person involved in:
(1) The acquisition and further distribution of nursery stock;

(2) The utilization of nursery stock for landscaping or purchase of nursery
stock for other persons;

(3) The distribution of nursery stock with a mechanical digger, commonly
known as a tree spade, or by other means;

(4) The solicitation of or taking orders for sales of nursery stock in the state;
or

(5) The growing and distribution of nursery stock or active involvement in the
management or supervision of a nursery.

Source: Laws 2013, LB68, § 7.

2-1091 Enforcement of act; department; powers.

For the purpose of enforcement of the Plant Protection and Plant Pest Act or
any rule or regulation, the department may:

(1) Enter at reasonable times and in a reasonable manner without being
subject to any action for trespass or damages, if reasonable care is exercised, all
property where plants are grown, packed, held prior to distribution, or distrib-
uted to inspect all plants, structures, vehicles, equipment, packing materials,
containers, records, and labels on such property. The department may inspect
and examine all records and property relating to compliance with the act. Such
records and property shall be made available to the department for review at
all reasonable times;

(2) In a reasonable manner, hold for inspection and take samples of any
plants and associated materials which may not be in compliance with the act;
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(3) Inspect or reinspect at any time or place any plants that are in the state or
being shipped into or through the state and treat, seize, destroy, require
treatment or destruction of, or return to the state of origin any plants in order
to inhibit or prevent the movement of plant pests throughout the state;

(4) Obtain an inspection warrant in the manner prescribed in sections 29-830
to 29-835 from a court of record if any person refuses to allow the department
to inspect pursuant to this section;

(5) Issue a written or printed withdrawal-from-distribution order and post
signs to delineate sections not marked pursuant to subsection (3) of section
2-1095 or sections of distribution locations and to notify persons of any
withdrawal-from-distribution order when the department has reasonable cause
to believe any lot of nursery stock is being distributed in violation of the act or
any rule or regulation;

(6) Apply for a restraining order, a temporary or permanent injunction, or a
mandatory injunction against any person violating or threatening to violate the
act or the rules and regulations. The district court of the county where the
violation is occurring or is about to occur shall have jurisdiction to grant such
relief upon good cause shown. Relief may be granted notwithstanding the
existence of any other remedy at law and shall be granted without bond;

(7) Issue a quarantine or establish a quarantine area;

(8) Cooperate and enter into agreements, including harmonization plans,
with any person in order to carry out the purpose of the act;

(9) Establish a restricted plant pest list to prohibit the movement into the
state of plant pests not known to occur in Nebraska and to prohibit the
movement of those plant pests present in the state but known to be destructive
to the plant industry;

(10) Issue European corn borer quarantine certificates, phytosanitary certifi-
cates, and export certificates on plants for individual shipment to other states
or foreign countries if those plants comply with the requirements or regulations
of such state or foreign country or issue quarantine compliance agreements or:
European corn borer quarantine certification licenses;

(11) Inspect plants that any person desires to ship into another state or
country when such person has made an application to the department for such
inspection. The inspection shall determine the presence of plant pests to
determine the acceptance of the plants into other states or countries. The
department may accept the inspections of laboratories authorized by the
department or field inspectors of the department;

(12) Certify plants or property to meet the requirements of specific quaran-
tines imposed on Nebraska or Nebraska plants. The quarantine certification
requirements shall be set forth in the rules and regulations;

(13) Until increased or decreased by rules or regulations, assess and collect
fees set forth in section 2-1091.02 for inspections, services, or work performed
in carrying out subdivisions (8) and (10) through (12) of this section. Inspection
time shall include the driving to and from the location of the inspection in
addition to the time spent conducting the inspection, and the mileage charge
shall be for the purpose of inspection. Any fee charged to the department
relating to such subdivisions shall be paid by the person requesting the
inspection, services, or work. The department may, for purposes of administer-
ing such subdivisions, establish in rules and regulations inspection require-
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ments, standards, and issuance, renewal, or revocation of licenses, certificates,
or agreements necessitated by such subdivisions;

(14) Conduct continuing survey and detection programs on plant pests to
monitor the population or spread of plant pests;

(15) Issue, place on probation, suspend, or revoke licenses issued or agree-
ments entered into pursuant to the act or deny applications for such licenses or
agreements pursuant to the act; and

(16) Issue orders imposing administrative fines or cease and desist orders
pursuant to the act.

Source: Laws 1988, LB 874, § 20; Laws 1993, LB 406, § 11; Laws 2013,
LB68, § 8.

2-1091.01 Nursery stock distributor license; application; contents; fees; licen-
see duties; nursery stock; requirements; license; posting; lapse of license.

(1) A person shall not operate as a nursery stock distributor without a valid
license issued by the department. Any person validly licensed as a grower, a
dealer, or a broker under the Plant Protection and Plant Pest Act as it existed
on the day before September 6, 2013, shall remain validly licensed until
December 31, 2013.

(2) Each nursery stock distributor shall apply for a license required by
subsection (1) of this section on forms furnished by the department due on
January 1 for the current license year. Such application shall include the full
name and mailing address of the applicant, the names and addresses of any
partners, limited liability company members, or corporate officers, the name
and address of the person authorized by the applicant to receive notices and
orders of the department as provided in the Plant Protection and Plant Pest Act,
whether the applicant is an individual, partnership, limited liability company,
corporation, or other legal entity, the location of the operation, and the
signature of the applicant. A person distributing greenhouse plants grown for
indoor use, annual plants, florist stock, cut flowers, sod, turf, onions, on
potatoes, or seeds of any such plant, shall not be required to obtain a license
but may do so pursuant to section 2-10,105.

(3) A nursery stock distributor license shall expire on December 31 of each
year unless previously lapsed or revoked.

(4) All applications shall be accompanied by a license fee for the first acre on
which nursery stock is located. If the nursery stock distributor does not have
physical possession of nursery stock, the nursery stock distributor shall pay a
license fee based on one acre. Additionally the applicant shall pay an acreage
fee for each additional acre on which nursery stock is located. The license fees
are set forth in section 2-1091.02. If the applicant has distributed nursery stock
prior to applying for a license, the applicant shall pay an additional administra-
tive fee as set forth in section 2-1091.02.

(5) All nursery stock distributed by a nursery stock distributor shall be only
sound, healthy nursery stock that is reasonably capable of growth, labeled
correctly, free from injurious plant pests, and stored or displayed under
conditions which maintain its vigor as provided in the rules and regulations.
Any fee charged to the department for diagnostic services or shipping costs
shall be paid by the nursery stock distributor.
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(6) A valid copy of the nursery stock distributor’s license shall be posted in a
conspicuous place at the distribution location.

(7) A nursery stock distributor shall obtain a license for each distribution
location.

(8) Each applicant for a nursery stock distributor license shall furnish a
signed written statement that such person will acquire and distribute only
nursery stock which has been distributed by a person who is duly licensed
pursuant to the act or approved by an authorizing agency within the state of
origin recognized by the department.

(9) Every nursery stock distributor shall continually maintain a complete and
accurate list with the department of all sources from which nursery stock is
received.

(10) Each nursery stock distributor shall keep and make available for exami-
nation by the department for a period of three years an accurate record of all
transactions conducted in the ordinary course of business. Records pertaining
to such business shall at a minimum include the names of the persons from
which nursery stock was received, the receiving date, the amount received, and
the variety and place of origin of the nursery stock received and all documents
accompanying each shipment indicating compliance with state or federal
requirements and quarantines.

(11) A nursery stock distributor license shall lapse automatically upon a
change of ownership, and the subsequent owner must obtain a new license. The
nursery stock distributor license shall lapse automatically upon a change of
location, and such licensee must obtain a new license. A licensee shall notify
the department in writing at least thirty days prior to any change in ownership,
name, or address. A nursery stock distributor shall notify the department in
writing before there is a change of the name or address of the person
authorized to receive notices and orders of the department. When a nursery
stock distributor permanently ceases operating, he or she shall return the
license to the department.

Source: Laws 1993, LB 406, § 12; Laws 1994, LB 884, § 3; Laws 2013,
LB68, § 9.

2-1091.02 Fees; department; powers.

(1) License fees for the Plant Protection and Plant Pest Act due on January 1,
2014, shall be the amount in column A of subsection (3) of this section.

(2) The license fees due January 1, 2015, and each January 1 thereafter shall
be set by the director on or before July 1 of each year. The director may raise or
lower such fees each year to meet the criteria in this subsection, but the fee
shall not be greater than the amount in column B of subsection (3) of this
section. The same percentage shall be applied to each category for all fee
increases or decreases. The director shall use the fees in column A of subsection
(3) of this section as a base for future fee increases or decreases. The director
shall determine the fees based on estimated annual revenue and fiscal year-end
cash fund balances as follows:

(a) The estimated annual revenue shall not be greater than one hundred
seven percent of program cash fund appropriations allocated for the Plant
Protection and Plant Pest Act; and
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(b) The estimated fiscal year-end cash fund balance shall not be greater than
seventeen percent of program cash fund appropriations allocated for the act.

(3) License Fees.

License Fees A B

Nursery stock

distributor license

as set forth in

section 2-1091.01

for the first acre $115 $140

$5.00 per acre $6.00 per acre
25% of the fee

per month up to

100% of the

license fee

Fee for additional acres

Distributing without
obtaining a nursery
stock distributor
license fee

(4) Other fees for the Plant Protection and Plant Pest Act under subsection (5)
of this section in effect on January 1, 2014, shall be the amount in column A of
such subsection. The department may increase or decrease such fees by rules or
regulations adopted and promulgated by the department. Such increases shall
not result in fees greater than the amount in column B of subsection (5) of this

section.
(5) Other Fees.

Other Fees

Certification fee for
nursery stock growing
acres as set forth in
section 2-1095

Included in
license fee

Late applications for
certification of nursery
stock growing acres

$24 per hour
$0.42 per mile

$27 per hour
$0.50 per mile

Reinspections or
requested inspections
for nursery stock

$24 per hour
$0.42 per mile

$27 per hour
$0.50 per mile

Phytosanitary or
export certificates
set forth in
section 2-1091

$30 per
certificate and
$7 for taking
an application
by telephone

$40 per
certificate and
$10 for taking
an application
by telephone

Phytosanitary or
export certificate
inspections and
reinspections

$24 per hour
$0.42 per mile

$27 per hour
$0.50 per mile

European corn borer

license set forth in
section 2-1091

quarantine certification

$50 per license,
annually

$65 per license,
annually

European corn borer
certificate

$6.25 for
packet of 25

$10.00 for
packet of 25

agreements as set
forth in section 2-1091

Quarantine compliance

$50 per agreement
annually

$65 per agreement
annually

agreement inspections

Quarantine compliance
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\ and reinspections $0.42 per mile $0.50 per mile

(6) Any fee remaining unpaid for more than one month shall be considered
delinquent and the person owing the fee shall pay an additional administrative
fee of twenty-five percent of the delinquent amount for each month it remains
unpaid, not to exceed one hundred percent of the original amount due. The
department may waive the additional administrative fee based upon the exis-
tence and extent of any mitigating circumstances that have resulted in the late
payment of such fee. The purpose of the additional administrative fee is to
cover the administrative costs associated with collecting fees, and all money
collected as an additional administrative fee shall be remitted to the State
Treasurer for credit to the Plant Protection and Plant Pest Cash Fund.

Source: Laws 2013, LB68, § 11.

2-1092 Repealed. Laws 2013, LB 68, § 23.
2-1093 Repealed. Laws 2013, LB 68, § 23.
2-1094 Repealed. Laws 2013, LB 68, § 23.

2-1095 Nursery stock distributors; nursery stock; certification inspection;
application; distribution; restrictions; treatment or destruction of stock; de-
partment; powers.

(1) All nursery stock distributors that distribute any nursery stock that they
grow shall apply for an additional inspection for the certification of the
Nebraska-grown nursery stock as provided in this section. The nursery stock
distributor shall apply for such certification inspection of the Nebraska-grown
nursery stock as part of the application for the nursery stock distributor license
described in section 2-1091.01.

(2)(a) Applications for certification inspection of Nebraska-grown nursery
stock that are due on January 1 pursuant to section 2-1091.01 and are not
received prior to February 1 and initial applications not received prior to
beginning of distribution shall be considered delinquent. Such applications
shall have an inspection fee as set forth in section 2-1091.02.

(b) Inspection time shall include the driving time to and from the location of
the inspection in addition to the time spent conducting the inspection, and the
mileage charge shall be for the purpose of inspection.

(3) Each nursery stock distributor shall post signs delineating sections of all
growing areas. A section shall be not larger than five acres.

(4) All growing areas within the state shall be inspected by the department at
least once per year for certification and compliance with the Plant Protection
and Plant Pest Act.

(5) Following the certification inspection of Nebraska-grown nursery stock,
the department shall provide a copy of the plant inspection report to the
nursery stock distributor specifying any area of the nursery from which nursery,
stock cannot be distributed or any plants which may not be distributed as
nursery stock. When deemed necessary to maintain compliance with the
purposes of the Plant Protection and Plant Pest Act, the department shall
require the nursery stock distributor to withdraw from distribution any variety
or amount of nursery stock. A reinspection may be conducted by the depart-
ment at the nursery stock distributor’s request and cost. The department may;
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also reinspect to determine compliance with the act. To determine the cost of
any reinspection, the department shall use fees as outlined in subsection (2) of
this section. The nursery stock distributor shall comply with the recommenda-
tions of the department as to the treatment or destruction of nursery stock.

(6) The department may require the treatment or destruction of any nursery
stock that is infested or infected with plant pests, nonviable, damaged, or
desiccated to the point of not being reasonably capable of growth.

(7) Any nursery stock on which a withdrawal-from-distribution order has
been issued shall be released for distribution only by authorized department
employees or after written permission has been obtained from the department.
Each nursery stock distributor shall promptly report to the department, in
writing, the amount and type of plants treated or destroyed under requirements
on withdrawal-from-distribution orders. The department may withhold a li-
cense or certification of Nebraska-grown nursery stock until conditions have
been met by the nursery stock distributor as specified in the plant inspection
report or any other order issued by the department. A certification of Nebraska-
grown stock may be issued covering portions of the nursery which are not
infested or infected if the nursery stock distributor agrees to treat, destroy, on
remove as specified by the department those plants found to be infested or
infected.

Source: Laws 1988, LB 874, § 24; Laws 1993, LB 406, § 15; Laws 2013,
LB68, § 10.

2-1096 Repealed. Laws 2013, LB 68, § 23.
2-1097 Repealed. Laws 2013, LB 68, § 23.
2-1098 Repealed. Laws 2013, LB 68, § 23.
2-1099 Repealed. Laws 2013, LB 68, § 23.
2-10,100 Repealed. Laws 2013, LB 68, § 23.
2-10,100.01 Repealed. Laws 2013, LB 68, § 23.
2-10,100.02 Repealed. Laws 2013, LB 68, § 23.
2-10,101 Repealed. Laws 2013, LB 68, § 23.

2-10,102 Collectors; nursery stock distributor’s license required; inspection.

Collectors shall be required to obtain a nursery stock distributor’s license and
shall be required to apply for an additional inspection for the certification of
the collected nursery stock as provided in section 2-1095. All collected nursery
stock shall be labeled as such.

Source: Laws 1988, LB 874, § 31; Laws 2013, LB68, § 12.

2-10,103 Nursery stock distributor; duties.
A nursery stock distributor shall:

(1) Comply with the Plant Protection and Plant Pest Act and the rules and
regulations:

(a) In the care of nursery stock;
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(b) In the distribution of nursery stock including nursery stock that has been
withdrawn from distribution;

(c) Regarding treatment or destruction of nursery stock as required by a
withdrawal-from-distribution order;

(d) In maintaining the nursery stock in a manner accessible to the depart-
ment; and

(e) In the payment of license fees;
(2) Comply with any order of the director issued pursuant to the act;

(3) Not distribute nursery stock obtained from an unlicensed nursery stock
distributor;

(4) Not allow the license to be used by any person other than the person to
whom it was issued; and

(5) Not interfere with the department in the performance of its duties.

Source: Laws 1988, LB 874, § 32; Laws 1993, LB 406, § 22; Laws 2013,
LB68, § 13.

2-10,103.01 Nursery stock distributor; disciplinary actions; procedures.

(1) A nursery stock distributor may be placed on probation requiring such
person to comply with the conditions set out in an order of probation issued by
the director or be ordered to cease and desist from failing to comply or be
ordered to pay an administrative fine pursuant to section 2-10,103.02 after:

(a) The director determines the nursery stock distributor has not complied
with section 2-10,103;

(b) The nursery stock distributor is given written notice to comply and
written notice of the right to a hearing to show cause why the specified order
should not be issued; and

(c) The director finds that issuing the specified order is appropriate based on
the hearing record or the available information if the hearing is waived by the
nursery stock distributor.

(2) A nursery stock distributor may be suspended after:

(a) The director determines the nursery stock distributor has not complied
with section 2-10,103;

(b) The nursery stock distributor is given written notice to comply and
written notice of the right to a hearing to show cause why the license should
not be suspended; and

(c) The director finds that issuing an order suspending the license is appro-
priate based on the hearing record or the available information if the hearing is
waived by the nursery stock distributor.

(3) A license may be immediately suspended and the director may order the
nursery stock distributor’s operation to cease prior to hearing when:

(a) The director determines an immediate danger to the public health, safety,
or welfare exists; and

(b) The nursery stock distributor receives written notice to comply and
written notice of the right to a hearing to show cause why the suspension
should not be sustained. Within fifteen days after the suspension, the nursery
stock distributor may request in writing a date for a hearing and the director
shall consider the interests of the nursery stock distributor when the director
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establishes the date and time of the hearing, except that no hearing shall be
held sooner than is reasonable under the circumstances. When a nursery stock
distributor does not request a hearing date within such fifteen-day period, the
director shall establish a hearing date and notify the nursery stock distributor of;
the date and time of such hearing.

(4) A license may be revoked after:

(a) The director determines the nursery stock distributor has committed
serious, repeated, or multiple violations of any of the requirements of section
2-10,103;

(b) The nursery stock distributor is given written notice to comply and
written notice of the right to a hearing to show cause why the license should
not be revoked; and

(c) The director finds that issuing an order revoking the license is appropriate
based on the hearing record or on the available information if the hearing is
waived by the nursery stock distributor.

(5) Any nursery stock distributor whose license has been suspended shall
cease operations until the license is reinstated. Any nursery stock distributor
whose license is revoked shall cease operating until a new license is issued.

(6) The director may terminate a proceeding to suspend or revoke a license
or subject a nursery stock distributor to an order of the director described in
subsection (1) of this section at any time if the reasons for such proceeding no
longer exist. A license which has been suspended may be reinstated, a person
with a revoked license may be issued a new license, or a nursery stock
distributor may no longer be subject to the director’s order if the director
determines that the conditions which prompted the suspension, revocation, or
order of the director no longer exist.

(7) Proceedings to suspend or revoke a license or subject a nursery stock
distributor to an order of the director described in subsection (1) of this section
shall not preclude the department from pursuing other civil or criminal actions.

Source: Laws 1993, LB 406, § 23; Laws 2013, LB68, § 14.

2-10,103.02 Administrative fine; collection; use.

(1) The director may issue an order imposing an administrative fine on any
person who has violated any provision, requirement, condition, limitation, or
duty imposed by the Plant Protection and Plant Pest Act or rules and regula-
tions adopted and promulgated pursuant to the act in an amount which shall
not exceed one thousand dollars for each violation. A violation means each
action which violates any separate or distinct provision, requirement, condi-
tion, limitation, or duty imposed by the act or such rules and regulations. In
determining whether to impose an administrative fine and, if a fine is imposed,
the amount of the fine, the director shall take into consideration (a) the
seriousness of the violation, (b) the extent to which the person derived financial
gain as a result of his or her failure to comply, (c) the extent of intent,
willfulness, or negligence by the person in the violation, (d) the likelihood of the
violation reoccurring, (e) the history of the person’s failure to comply, (f) the
person’s attempts to prevent or limit his or her failure to comply, (g) the
person’s willingness to correct violations, (h) the nature of the person’s disclo-
sure of violations, (i) the person’s cooperation with investigations of his or her
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failure to comply, and (j) any factors which may be established by the rules and
regulations.

(2) The department shall remit administrative fines collected under the act to
the State Treasurer on a monthly basis for distribution in accordance with
Article VII, section 5, of the Constitution of Nebraska.

(3) Any administrative fine imposed under the Plant Protection and Plant Pest
Act and unpaid shall constitute a debt to the State of Nebraska which may be
collected by lien foreclosure or sued for and recovered in any proper form of
action in the name of the State of Nebraska in the district court of the county in
which the violator resides or owns property. The lien shall attach to the real
estate of the violator when notice of such lien is filed and indexed against the
real estate in the office of the register of deeds or county clerk in the county
where the real estate is located.

Source: Laws 1993, LB 406, § 24; Laws 2013, LB68, § 15.

2-10,103.04 Notice or order; service; notice; contents; hearings; procedure;
new hearing.

(1) Any notice or order provided for in the Plant Protection and Plant Pest
Act shall be personally served on the person holding the nursery stock distribu-
tor license, the person named in the notice, or the person authorized by the
person holding the nursery stock distributor license to receive notices and
orders of the department or shall be sent by certified mail, return receipt
requested, to the last-known address of the person holding the nursery stock
distributor license, the person named in the notice, or the person authorized to
receive such notices and orders. A copy of the notice and the order shall be
filed in the records of the department.

(2) Any notice to comply provided for in the act shall set forth the acts or
omissions with which the person holding the nursery stock distributor license
or the person named in the notice is charged.

(3) A notice of the right of the person holding the nursery stock distributor
license or the person named in the notice to a hearing provided for in the act
shall set forth the time and place of the hearing except as otherwise provided in
subsection (3) of section 2-10,103.01. A notice of the right of the person holding
the nursery stock distributor license or the person named in the notice to such
hearing shall include notice that the right of the person holding the nursery
stock distributor license or the person named in the notice to a hearing may be
waived pursuant to subsection (5) of this section. A notice of such right to a
hearing shall include notice of the potential actions that may be taken against
the person holding the nursery stock distributor license or the person named in
the notice.

(4) The hearings provided for in the act shall be conducted by the director at
a time and place he or she designates. The director shall make a final finding
based upon the complete hearing record and issue an order. If the director has
suspended a license pursuant to subsection (3) of section 2-10,103.01, the
director shall sustain, modify, or rescind the order. All hearings shall be in
accordance with the Administrative Procedure Act.

(5) The person holding the nursery stock distributor license or the person
named in the notice shall be deemed to waive the right to a hearing if such
person does not come to the hearing at the time and place set forth in the
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notice described in subsection (3) of this section without requesting the director
at least two days before the designated time to change the time and place for
the hearing, except that before an order of the director becomes final, the
director may designate a different time and place for the hearing if the person
shows the director that the person had a justifiable reason for not coming to the
hearing and not timely requesting a change in the time and place for such
hearing. If the person holding the nursery stock distributor license or the
person named in the notice waives the right to a hearing, the director shall
make a final finding based upon the available information and issue an order. If
the director has suspended a license pursuant to subsection (3) of section
2-10,103.01, the director shall sustain, modify, or rescind the order.

(6) Any person aggrieved by the finding of the director shall have ten days
from the entry of the director’s order to request a new hearing if such person
can show that a mistake of fact has been made which affected the director’s
determination. Any order of the director shall become final upon the expiration
of ten days after its entry if no request for a new hearing is made.

Source: Laws 1993, LB 406, § 26; Laws 2013, LB68, § 16.

Cross References

Administrative Procedure Act, see section 84-920.

2-10,104 Foreign distributor; reciprocity; department; reciprocal agree-
ments.

(1) Any person residing outside the state and desiring to solicit orders or
distribute nursery stock in Nebraska may do so if:

(a) Such person is duly licensed under the nursery laws of the state where the
nursery stock originates and the laws of that state are essentially equivalent to
the laws of Nebraska as determined by the department; and

(b) Such person complies with the Plant Protection and Plant Pest Act and
the rules and regulations on all nursery stock distributed in Nebraska.

(2) The department may cooperate with and enter into reciprocal agreements
with other states regarding licensing and movement of nursery stock. Recipro-
cal agreements with other states shall not prevent the department from prohib-
iting the distribution in Nebraska of nursery stock which fails to meet the
minimum criteria for nursery stock of Nebraska-licensed nursery stock distribu-
tors.

Source: Laws 1988, LB 874, § 33; Laws 2013, LB68, § 17.

2-10,105 Optional inspections; nursery stock distributor’s license; optional
issuance.

(1) Optional inspections of plants may be conducted by the department upon
request by any persons desiring such inspection. A fee as set forth in subsection
(2) of section 2-1095 shall be charged for such an inspection.

(2) Any person who desires a nursery stock distributor’s license for any
greenhouse plants grown for indoor use, annual plants, florist stock, cut
flowers, sod, turf, onions, or potatoes, or seeds of any such plant, may apply for
such license to the department. The inspection of such plants shall conform to
the same requirements that apply to the inspection of nursery stock as set forth
in section 2-1095. For persons who grow or distribute both nursery stock and
greenhouse plants grown for indoor use, annual plants, florist stock, cut
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flowers, sod, turf, onions, or potatoes, or seeds of any such plant, one license
shall be issued if the annual inspection of such plants is conducted concurrently
with the nursery stock inspection and the other requirements of the Plant
Protection and Plant Pest Act are met. If a reinspection trip is required, the
applicant shall be assessed a reinspection fee as outlined in subsection (2) of
section 2-1095.

Source: Laws 1988, LB 874, § 34; Laws 1993, LB 406, § 27; Laws 2013,
LB68, § 18.

2-10,106 Importation and distribution; labeling requirements; exception;
department; powers.

(1) It shall be unlawful for any person, including any carrier transporting
nursery stock, to bring into or cause to be brought into Nebraska any nursery
stock unless such shipment is plainly and legibly marked with a label showing
the name and address of the consignor and consignee, the nature and quantity
of the contents, the place of origin, and the license or its equivalent issued by
the recognized authorizing agency stating that the nursery from which the
nursery stock originates has been inspected.

(2) It shall be unlawful for any person to distribute in Nebraska nursery stock
for the purpose of resale in Nebraska without meeting the labeling criteria
stated in this section.

(3) The requirements of this section shall not apply to nursery stock distribut-
ed to the final consumer at a distribution location where a valid nursery stock
distributor’s license has been conspicuously posted.

(4) The department may cause to be held for inspection any plants, regardless
of proper labeling according to the Plant Protection and Plant Pest Act, if there
is reason to believe they are infested or infected with plant pests. Such plants
shall be held only for a period of time reasonable for proper inspection and any;
treatment deemed necessary by the department. The department shall not be
held responsible for costs incurred by treatment or delay.

(5) In carrying out this section, the department may intercept or detain any
person or property including vehicles or vessels reasonably believed to be
carrying any plants or any other articles capable of carrying plant pests. The
department may hold for treatment, destroy, or otherwise dispose of any plants,
if found infested or infected with plant pests, at the owner’s cost.

Source: Laws 1988, LB 874, § 35; Laws 2013, LB68, § 19.

2-10,111 Costs; liability.

(1) All costs associated with treating, seizing, or destroying any plant or
issuing and enforcing any withdrawal-from-distribution order for any plant,
which plant is in violation of the Plant Protection and Plant Pest Act or the
rules and regulations adopted and promulgated pursuant to the act, shall be the
responsibility of the person in possession of the plant. The department shall be
reimbursed by the person in possession of the plant for the actual cost incurred
by the department in enforcing the act or such rules and regulations.

(2) All costs related to enforcement of the act and such rules and regulations
shall be the responsibility of the person violating the act. The department shall
be reimbursed by persons violating the act or such rules and regulations for the
actual cost incurred by the department in enforcing the act.
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(3) The department shall not be liable for any costs incurred by any person
due to any departmental actions relating to the enforcement of the act or such
rules and regulations.

Source: Laws 1988, LB 874, § 40; Laws 2013, LB68, § 20.

2-10,115 Violations; penalties; appeal of department order; procedure.

(1) Any person shall be guilty of a Class IV misdemeanor for the first violation
and a Class II misdemeanor for any subsequent violation of the same nature
and in violation of the Plant Protection and Plant Pest Act if that person:

(a) Distributes nursery stock without a nursery stock distributor license
issued under the Plant Protection and Plant Pest Act;

(b) Receives nursery stock for further distribution from any person who has
not been duly licensed or approved under the act;

(c) Uses any license issued by the department after it has been revoked or has
expired, while the licensee was under suspension, or for purposes other than
those authorized by the act;

(d) Offers any hindrance or resistance to the department in the carrying out
of the act, including, but not limited to, denying or concealing information or
denying access to any property relevant to the proper enforcement of the act;

(e) Allows any plant declared a nuisance plant as outlined in section 2-10,107
to exist on such person’s property or distributes any such plants or materials
capable of harboring plant pests;

(f) Acts as a nursery stock distributor and:

(1) Fails to comply with provisions for treatment or destruction of nursery
stock as required by withdrawal-from-distribution orders;

(ii) Distributes any quarantined nursery stock or nursery stock for which a
withdrawal-from-distribution order has been issued;

(iii) Distributes nursery stock for the purpose of further distribution to any
person in Nebraska not licensed as a nursery stock distributor; or

(iv) Fails to pay all fees required by the act and the rules and regulations;

(g) Distributes nursery stock which is not sound, healthy, reasonably capable
of growth, labeled correctly, and free from injurious plant pests;

(h) Distributes plants which have been quarantined or are in a quarantined
area;

(i) Violates any item set forth as unlawful in section 2-10,106;

(j) Distributes biological control agents or genetically engineered plant organ-
isms without a permit if a permit is required by the act;

(k) Fails to keep and make available for examination by the department all
books, papers, and other information necessary for the enforcement of the act;

(I) Violates any order of the director after such order has become final or
upon termination of any review proceeding when the order has been sustained
by a court of law; or

(m) Violates any other provision of the Plant Protection and Plant Pest Act.

(2) Any lot or shipment of plants not in compliance with the Plant Protection
and Plant Pest Act, the rules and regulations, or both shall be subject to seizure
on complaint of the department to a court of competent jurisdiction in the
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county in which such plants are located. If the court finds the plants to be in
violation of the act, the rules and regulations, or both and orders the condem-
nation of the plants, such plants shall be disposed of in any manner deemed
necessary by the department. In no instance shall the disposition of the plants
be ordered by the court without first giving the claimant an opportunity to
apply to the court for release of such plants or for permission to treat or relabel
the plants to bring such plants into compliance with the act, the rules and
regulations, or both.

(3) It shall be the duty of the Attorney General or the county attorney of the
county in which any violation occurs or is about to occur, when notified by the
department of a violation or threatened violation, to pursue appropriate pro-
ceedings without delay pursuant to this section, subdivision (6) of section
2-1091, or subsection (3) of section 2-10,103.02 or any combination thereof.

(4) Any person adversely affected by an order made by the department
pursuant to the Plant Protection and Plant Pest Act may appeal such order, and
the appeal shall be in accordance with the Administrative Procedure Act.

Source: Laws 1988, LB 874, § 44; Laws 1993, LB 406, § 29; Laws 2013,
LB68, § 21.

Cross References

Administrative Procedure Act, see section 84-920.

2-10,116.01 Repealed. Laws 2013, LB 68, § 23.

ARTICLE 12
HORSERACING

Section

2-1203. Commission; powers; fines; board of stewards; powers; appeal; fine.

2-1203.01. State Racing Commission; duties.

2-1207. Horseracing; parimutuel wagering; how conducted; certificate, contents;
deductions; licensee; duties; person under nineteen years of age
prohibited; penalty.

2-1208. Race meetings; tax; fees.

2-1216. Parimutuel wagering legalized; fees paid, how construed.

2-1221. Accepting anything of value to be wagered, transmitted, or delivered for
wager; delivering off-track wagers; prohibited; penalty.

2-1222. Racing Commission’s Cash Fund; created; receipts; use; investment.

2-1230. Repealed. Laws 2014, LB 656, § 9.

2-1231. Repealed. Laws 2014, LB 656, § 9

2-1232. Repealed. Laws 2014, LB 656, § 9

2-1233. Repealed. Laws 2014, LB 656, § 9

2-1234. Repealed. Laws 2014, LB 656, § 9

2-1235. Repealed. Laws 2014, LB 656, § 9

2-1236. Repealed. Laws 2014, LB 656, § 9.

2-1237. Repealed. Laws 2014, LB 656, § 9.

2-1238. Repealed. Laws 2014, LB 656, § 9

2-1239. Repealed. Laws 2014, LB 656, § 9

2-1240. Repealed. Laws 2014, LB 656, § 9

2-1241. Repealed. Laws 2014, LB 656, § 9

2-1242. Repealed. Laws 2014, LB 656, § 9

2-1203 Commission; powers; fines; board of stewards; powers; appeal; fine.

The State Racing Commission shall have power to prescribe and enforce
rules and regulations governing horseraces and race meetings licensed as
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provided in sections 2-1201 to 2-1229. Such rules and regulations shall contain
criteria to be used by the commission for decisions on approving and revoking
track licenses and setting racing dates.

The commission may revoke or suspend licenses issued to racing industry
participants and may, in lieu of or in addition to such suspension or revocation,
impose a fine in an amount not to exceed five thousand dollars upon a finding
that a rule or regulation has been violated by a licensed racing industry
participant. The exact amount of the fine shall be proportional to the serious-
ness of the violation and the extent to which the licensee derived financial gain
as a result of the violation.

The commission may delegate to a board of stewards such of the commis-
sion’s powers and duties as may be necessary to carry out and effectuate the
purposes of sections 2-1201 to 2-1229.

Any decision or action of such board of stewards may be appealed to the
commission or may be reviewed by the commission on its own initiative. The
board of stewards may impose a fine not to exceed fifteen hundred dollars upon
a finding that a rule or regulation has been violated.

The commission shall remit administrative fines collected under this section
to the State Treasurer for distribution in accordance with Article VII, section 5,
of the Constitution of Nebraska.

Source: Laws 1935, c. 173, § 3, p. 630; C.S.Supp.,1941, § 2-1503; R.S.
1943, § 2-1203; Laws 1975, LB 582, § 1; Laws 1980, LB 939,
§ 3; Laws 1991, LB 200, § 1; Laws 1992, LB 718, § 1; Laws
1994, LB 1153, 8§ 1; Laws 2001, LB 295, § 2; Laws 2003, LB 243,
§ 1; Laws 2005, LB 573, § 1; Laws 2014, LB656, § 1.

2-1203.01 State Racing Commission; duties.
The State Racing Commission shall:

(1) Enforce all state laws covering horseracing as required by sections 2-1201
to 2-1229 and enforce rules and regulations adopted and promulgated by the
commission under the authority of section 2-1203;

(2) License racing industry participants, race officials, mutuel employees,
concessionaires, and such other persons as deemed necessary by the commis-
sion if the license applicants meet eligibility standards established by the
commission;

(3) Prescribe and enforce security provisions, including, but not limited to,
the restricted access to areas within track enclosures and backstretch areas,
and prohibitions against misconduct or corrupt practices;

(4) Determine or cause to be determined by chemical testing and analysis of
body fluids whether or not any prohibited substance has been administered to
the winning horse of each race and any other horse selected by the board of
stewards;

(5) Verify the certification of horses registered as being Nebraska-bred under
section 2-1213; and

(6) Collect and verify the amount of revenue received by the commission
under section 2-1208.

Source: Laws 1980, LB 939, § 2; Laws 1989, LB 591, § 1; Laws 1992, LB
718, 8 2; Laws 2014, LB656, § 2.
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2-1207 Horseracing; parimutuel wagering; how conducted; certificate, con-
tents; deductions; licensee; duties; person under nineteen years of age prohibit-
ed; penalty.

(1) Within the enclosure of any racetrack where a race or race meeting
licensed and conducted under sections 2-1201 to 2-1218 is held or at a
racetrack licensed to simulcast races or conduct interstate simulcasting, the
parimutuel method or system of wagering on the results of the respective races
may be used and conducted by the licensee. Under such system, the licensee
may receive wagers of money from any person present at such race or
racetrack receiving the simulcast race or conducting interstate simulcasting on
any horse in a race selected by such person to run first in such race, and the
person so wagering shall acquire an interest in the total money so wagered on
all horses in such race as first winners in proportion to the amount of money
wagered by him or her. Such licensee shall issue to each person so wagering a
certificate on which shall be shown the number of the race, the amount
wagered, and the number or name of the horse selected by such person as first
winner. As each race is run, at the option of the licensee, the licensee may
deduct from the total sum wagered on all horses as first winners not less than
fifteen percent or more than eighteen percent from such total sum, plus the odd
cents of the redistribution over the next lower multiple of ten. At the option of
the licensee, the licensee may deduct up to and including twenty-five percent
from the total sum wagered by exotic wagers as defined in section 2-1208.03.
The State Racing Commission may authorize other levels of deduction on
wagers conducted by means of interstate simulcasting. The licensee shall notify
the commission in writing of the percentages the licensee intends to deduct
during the live race meet conducted by the licensee and shall notify the
commission at least one week in advance of any changes to such percentages
the licensee intends to make. The licensee shall also deduct from the total sum
wagered by exotic wagers, if any, the tax plus the odd cents of the redistribution
over the next multiple of ten as provided in subsection (1) of section 2-1208.04.
The balance remaining on hand shall be paid out to the holders of certificates
on the winning horse in the proportion that the amount wagered by each
certificate holder bears to the total amount wagered on all horses in such race
to run first. The licensee may likewise receive such wagers on horses selected to
run second, third, or both, or in such combinations as the commission may;
authorize, the method, procedure, and authority and right of the licensee, as
well as the deduction allowed to the licensee, to be as specified with respect to
wagers upon horses selected to run first.

(2) At all race meets held pursuant to this section, the licensee shall deduct
from the total sum wagered one-third of the amount over fifteen percent
deducted pursuant to subsection (1) of this section on wagers on horses selected
to run first, second, or third and one percent of all exotic wagers to be used to
promote agriculture and horse breeding in Nebraska and for the support and
preservation of horseracing pursuant to section 2-1207.01.

(3) No person under nineteen years of age shall be permitted to make any
parimutuel wager, and there shall be no wagering except under the parimutuel
method outlined in this section. Any person, association, or corporation who
knowingly aids or abets a person under nineteen years of age in making a
parimutuel wager shall be guilty of a Class IV misdemeanor.

Source: Laws 1935, ¢. 173, § 7, p. 631; C.S.Supp.,1941, § 2-1507; R.S.
1943, § 2-1207; Laws 1959, ¢. 5,8 1, p. 71; Laws 1963, ¢. 6, 8§ 1,
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p. 66; Laws 1965, ¢. 9, § 1, p. 123; Laws 1973, LB 76, § 1; Laws
1976, LB 519, § 5; Laws 1977, LB 40, § 12; Laws 1982, LB 631,
§ 1; Laws 1983, LB 365, § 1; Laws 1986, LB 1041, § 4; Laws
1987, LB 708, § 5; Laws 1989, LB 591, § 2; Laws 1990, LB 1055,
§ 1; Laws 1992, LB 718, § 3; Laws 1993, LB 471, § 1; Laws
1994, LB 1153, § 3; Laws 2005, LB 573, § 2; Laws 2014, LB656,
§ 3.

2-1208 Race meetings; tax; fees.

For all race meetings, every corporation or association licensed under the
provisions of sections 2-1201 to 2-1218 shall pay the tax imposed by section
2-1208.01 and shall also pay to the State Racing Commission the sum of sixty-
four one hundredths of one percent of the gross sum wagered by the parimutuel
method at each licensed racetrack enclosure during the calendar year. For race
meetings devoted principally to running live races, the licensee shall pay to the
commission the sum of fifty dollars for each live racing day that the licensee
serves as the host track for intrastate simulcasting and twenty-five dollars for
any other live racing day.

No other license tax, permit tax, occupation tax, or excise tax or racing fee,
except as provided in this section and in sections 2-1203 and 2-1208.01, shall
be levied, assessed, or collected from any such licensee by the state or by any
county, township, district, city, village, or other governmental subdivision or
body having power to levy, assess, or collect any such tax or fee.

Source: Laws 1935, c. 173, § 8, p. 632; C.S.Supp.,1941, § 2-1508; R.S.
1943, § 2-1208; Laws 1959, c. 5, § 2, p. 72; Laws 1980, LB 939,
§ 4; Laws 1992, LB 718, § 4; Laws 1994, LB 1153, § 4; Laws
1999, LB 127, § 1; Laws 2005, LB 573, § 3; Laws 2014, LB656,
§ 4.

2-1216 Parimutuel wagering legalized; fees paid, how construed.

The parimutuel system of wagering on the results of horseraces, when
conducted within the racetrack enclosure at licensed horserace meetings, shall
not under any circumstances be held or construed to be unlawful, any othen
statutes of the State of Nebraska to the contrary notwithstanding. The money
inuring to the State Racing Commission under sections 2-1201 to 2-1218 from
permit fees or from other sources shall never be considered as license money. It
is the intention of the Legislature that the funds arising under such sections be
construed as general revenue to be appropriated and allocated exclusively for
the specific purposes set forth in such sections.

Source: Laws 1935, c¢. 173, § 20, p. 637; C.S.Supp., 1941, § 2-1516;
R.S.1943, § 2-1216; Laws 1992, LB 718, § 5; Laws 2014, LB656,
§ 5.

2-1221 Accepting anything of value to be wagered, transmitted, or delivered
for wager; delivering off-track wagers; prohibited; penalty.

Except as provided in section 2-1207, whoever directly or indirectly accepts
anything of value to be wagered or to be transmitted or delivered for wager in
any parimutuel system of wagering on horseraces or delivers anything of value
which has been received outside of the enclosure of a racetrack holding a race
meet licensed under sections 2-1201 to 2-1247 to be placed as wagers in the
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parimutuel pool within such enclosure shall be guilty of a Class II misdemean-
or.

Source: Laws 1977, LB 273, § 1; Laws 1978, LB 748, § 1; Laws 1984, LB
915, § 1; Laws 1987, LB 1, § 10; Laws 1992, LB 718, § 6; Laws
2014, LB656, § 6.

2-1222 Racing Commission’s Cash Fund; created; receipts; use; investment.

There is hereby created the Racing Commission’s Cash Fund from which
shall be appropriated such amounts as are available therefrom and as shall be
considered incident to the administration of the State Racing Commission’s
office. The fund shall contain all license fees and gross receipt taxes collected
by the commission as provided under sections 2-1203, 2-1203.01, and 2-1208
but shall not include taxes collected pursuant to section 2-1208.01, and such
fees and taxes collected shall be remitted to the State Treasurer for credit to the
Racing Commission’s Cash Fund. Any money in the fund available for invest-
ment shall be invested by the state investment officer pursuant to the Nebraska
Capital Expansion Act and the Nebraska State Funds Investment Act.

Source: Laws 1980, LB 939, § 6; Laws 1992, LB 718, § 7; Laws 1994, LB
1066, § 4; Laws 2014, LB656, § 7.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

2-1230 Repealed. Laws 2014, LB 656, § 9.

2-1231 Repealed

2-1232 Repealed.
2-1233 Repealed.
2-1234 Repealed.
2-1235 Repealed.
2-1236 Repealed.
2-1237 Repealed.
2-1238 Repealed.
2-1239 Repealed.
2-1240 Repealed.
2-1241 Repealed.
2-1242 Repealed.

. Laws 2014, LB 656, § 9.

ARTICLE 15

Laws 2014, LB 656, § 9.
Laws 2014, LB 656, § 9.
Laws 2014, LB 656, § 9.
Laws 2014, LB 656, § 9.
Laws 2014, LB 656, § 9.
Laws 2014, LB 656, § 9.
Laws 2014, LB 656, § 9.
Laws 2014, LB 656, § 9.
Laws 2014, LB 656, § 9.
Laws 2014, LB 656, § 9.
Laws 2014, LB 656, § 9.

NEBRASKA NATURAL RESOURCES COMMISSION

(a) GENERAL PROVISIONS

Section

2-1501. Terms, defined.

101 2016 Cumulative Supplement



§2-1501 AGRICULTURE

Section

2-1504. Nebraska Natural Resources Commission; creation; functions; membership;
selection; terms; vacancy.

2-1506.  Water Sustainability Fund; goals; legislative findings.

2-1507. Water Sustainability Fund; distribution; allocation; natural resources district;
eligibility; report.

2-1508. Commission; rank and score applications for funding; criteria.

2-1509. Application; form; contents; director; duties; state participation; request.

2-1510. Program, project, or activity; funding request; director; powers; findings;
conflict of interest.

2-1511. Director; recommendations; agreement; contents; loan; repayment period;

successor; contract; lien; filing.
2-1512. Department; powers; Water Sustainability Fund; use.
2-1513.  Water Sustainability Fund; legislative analysis.

(c) NEBRASKA RESOURCES DEVELOPMENT FUND

2-1587. Nebraska Resources Development Fund; created; reserve fund;
administration; investment.

2-1588. Fund; allocation; report; projects; costs.

2-1592. Grant or loan; application; deadline; procedure.

(e) WATER PLANNING AND REVIEW PROCESS
2-15,106. Annual report; contents.

(a) GENERAL PROVISIONS
2-1501 Terms, defined.

As used in sections 2-1501 to 2-15,123, unless the context otherwise requires:
(1) Commission means the Nebraska Natural Resources Commission;
(2) State means the State of Nebraska;

(3) Agency of this state means the government of this state and any subdivi-
sion, agency, or instrumentality, corporate or otherwise, of the government of
this state;

(4) United States or agencies of the United States means the United States of
America, the Natural Resources Conservation Service of the United States
Department of Agriculture, and any other agency or instrumentality, corporate
or otherwise, of the United States of America;

(5) Government or governmental means the government of this state, the
government of the United States, and any subdivision, agency, or instrumentali-
ty, corporate or otherwise, of either of them;

(6) Lands, easements, and rights-of-way means lands and rights or interests
in lands whereon channel improvements, channel rectifications, or water-
retarding or gully-stabilization structures are located, including those areas for
flooding and flowage purposes, spoil areas, borrow pits, access roads, and
similar purposes;

(7) Local organization means any natural resources district, drainage district,
irrigation district, or other public district, county, city, or state agency;

(8) Subwatershed means a portion of a watershed project as divided by the
department on a complete hydrologic unit;

(9) Rechanneling means the channeling of water from one watercourse to
another watercourse by means of open ditches;

(10) Watercourse means any depression two feet or more below the sur-
rounding land serving to give direction to a current of water at least nine
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months of the year, having a bed and well-defined banks and, upon order of the
commission, also includes any particular depression which would not other-
wise be within the definition of watercourse;

(11) Director means the Director of Natural Resources;
(12) Department means the Department of Natural Resources; and

(13) Combined sewer overflow project means a municipal project to reduce
overflows from a combined sewer system pursuant to a long-term control plan
approved by the Department of Environmental Quality.

Source: Laws 1937, c. 8, § 3, p. 93; C.S.Supp.,1941, § 2-1903; R.S.1943,
§ 2-1503; Laws 1951, c. 7, 8§ 1, p. 73; Laws 1959, c. 6, § 2, p. 75;
Laws 1961, c. 4, § 1, p. 65; Laws 1961, c. 3, § 2, p. 62; Laws
1963, c. 8, § 2, p. 73; Laws 1963, c. 9, § 1, p. 76; Laws 1969, c.
16,8 1, p. 164; Laws 1969, c. 9, § 66, p. 138; Laws 1971, LB 415,
§ 1; Laws 1972, LB 542, § 1; Laws 1977, LB 510, § 1; Laws
1984, LB 1106, § 11; Laws 1999, LB 403, § 1; R.S.Supp.,1999,
§ 2-1503; Laws 2000, LB 900, § 17; Laws 2014, LB1098, § 1.

2-1504 Nebraska Natural Resources Commission; creation; functions; mem-
bership; selection; terms; vacancy.

(1) The Nebraska Natural Resources Commission is established. The commis-
sion shall advise the department as requested by the director and shall perform
such other functions as are specifically conferred on the commission by law.
The commission shall have no jurisdiction over matters pertaining to water
rights.

(2) The voting members of the commission, all of whom shall have attained
the age of majority, shall be:

(a) One resident of each of the following river basins, with delineations being
those on the Nebraska river basin map officially adopted by the commission
and on file with the department: (i) The Niobrara River, White River, and Hat
Creek basin, (ii) the North Platte River basin, (iii) the South Platte River basin,
(iv) the middle Platte River basin, (v) the lower Platte River basin, (vi) the Loup
River basin, (vii) the Elkhorn River basin, (viii) the Missouri tributaries basin,
(ix) the Republican River basin, (x) the Little Blue River basin, (xi) the Big Blue
River basin, and (xii) the Nemaha River basin;

(b) One additional resident of each river basin which encompasses one or
more cities of the metropolitan class; and

(c) Fourteen members appointed by the Governor, subject to confirmation by
the Legislature. Of the members appointed by the Governor, one shall represent
each of the following categories: Agribusiness interests; agricultural interests;
ground water irrigators; irrigation districts; manufacturing interests; metropoli-
tan utilities districts; municipal users of water from a city of the primary class;
municipal users of water from a city of the first or second class or a village;
outdoor recreation users; public power districts; public power and irrigation
districts; range livestock owners; surface water irrigators; and wildlife conser-
vation interests.

(3) Members of the commission described in subdivision (2)(a) of this section
shall be selected for four-year terms at individual caucuses of the natural
resources district directors residing in the river basin from which the member
is selected. Such caucuses shall be held for each basin within ten days following

103 2016 Cumulative Supplement



§2-1504 AGRICULTURE

the first Thursday after the first Tuesday of the year the term of office of the
member from that basin expires. The dates and locations for such caucuses
shall be established by the commission, and the commission shall provide
notice to the public by issuing press releases for publication in a newspaper of
general circulation in each county that comprises the river basin for which a
caucus election will be held. Terms of office of such members shall follow the
sequence originally determined by the river basin representatives to the com-
mission at their first meeting on the third Thursday after the first Tuesday in
January 1975. All river basin members shall take office on the third Thursday
after the first Tuesday in January following their selection and any vacancy
shall be filled for the unexpired term by a caucus held within thirty days
following the date such vacancy is created. Each member of the commission
representing a river basin shall qualify by filing with the other members of the
commission an acceptance in writing of his or her selection.

(4) Members of the commission described in subdivision (2)(b) of this section
shall be residents of natural resources districts which encompass one or more
cities of the metropolitan class and shall be selected in the same manner, at the
same time, and for a four-year term having the same term sequence as provided
for the other members from such basin under subsection (3) of this section.

(5) For members of the commission described in subdivision (2)(c) of this
section:

(a) The Governor shall appoint the eleven additional members added by Laws
2014, LB1098, within thirty days after April 17, 2014. The eleven additional
appointments shall be for staggered four-year terms, as determined by the
Governor. The Governor shall also set the terms of the current members of the
commission appointed under such subdivision and serving on April 17, 2014, to
staggered four-year terms. Future appointments shall be for four-year terms.
Members whose terms have expired shall continue to serve until their succes-
sors have been appointed. In the case of a vacancy, the Governor shall appoint
a successor for the unexpired term. Members may be removed for cause. Initial
appointees shall begin serving immediately following notice of appointment,
except that the member appointed representing municipal users of water from
the class of city or a village that is being represented by the current member
representing municipal users of water and the members representing surface
water irrigators and ground water irrigators shall not begin serving until the
term of the current member representative of the category expires or such
member resigns or is otherwise removed; and

(b) In appointing such members, the Governor shall:

(i) Create a broad-based commission which has knowledge of, has experience
with, and is representative of Nebraska’s water use and economy;

(ii) Give recognition to the importance of both water quantity and water
quality; and

(iii) Appoint members who represent diverse geographic regions of the state,
including urban and rural areas, and represent, to the extent possible, the racial
and ethnic diversity of the state.

(6) After the members have been appointed as required under this section, the
commission shall revise or adopt and promulgate rules and regulations as
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necessary to administer the Water Sustainability Fund pursuant to sections
2-1506 to 2-1513.

Source: Laws 1937, c. 8, § 4, p. 94; C.S.Supp.,1941, § 2-1904; R.S.1943,
§ 2-1504; Laws 1951, c. 7, § 2, p. 74; Laws 1957, c. 3, § 2, p. 82;
Laws 1959, c. 6, § 3, p. 76; Laws 1961, c. 4, § 2, p. 66; Laws
1963,¢.9,8 2, p. 78; Laws 1967, c. 7,8 1, p. 78; Laws 1967, c. 5,
§ 1, p. 73; Laws 1969, ¢c. 9, § 67, p. 140; Laws 1972, LB 542, § 2;
Laws 1973, LB 337, § 1; Laws 1977, LB 510, § 2; Laws 1980, LB
423, 8§ 1; Laws 1983, LB 36, § 1; Laws 1983, LB 37, § 1; Laws
1984, LB 1106, § 13; Laws 2000, LB 900, § 22; Laws 2014,
LB1098, § 2.

Cross References

Department of Natural Resources, powers, see Chapter 61, article 2.

2-1506 Water Sustainability Fund; goals; legislative findings.

(1) The goals of the Water Sustainability Fund are to: (a) Provide financial
assistance to programs, projects, or activities that increase aquifer recharge,
reduce aquifer depletion, and increase streamflow; (b) remediate or mitigate
threats to drinking water; (c) promote the goals and objectives of approved
integrated management plans or ground water management plans; (d) contrib-
ute to multiple water supply management goals including flood control, reduc-
ing threats to property damage, agricultural uses, municipal and industrial
uses, recreational benefits, wildlife habitat, conservation, and preservation of
water resources; (e) assist municipalities with the cost of constructing, upgrad-
ing, developing, and replacing sewer infrastructure facilities as part of a
combined sewer overflow project; (f) provide increased water productivity and
enhance water quality; (g) use the most cost-effective solutions available; and
(h) comply with interstate compacts, decrees, other state contracts and agree-
ments and federal law.

(2) The Legislature finds that the goals of the Water Sustainability Fund can
be met by equally considering programs, projects, or activities in the following
categories: (a) Research, data, and modeling; (b) rehabilitation or restoration of;
water supply infrastructure, new water supply infrastructure, or water supply
infrastructure maintenance or flood prevention for protection of critical infra-
structure; (¢c) conjunctive management, storage, and integrated management of
ground water and surface water; and (d) compliance with interstate compacts
or agreements or other formal state contracts or agreements or federal law.

Source: Laws 2014, LB1098, § 3.

2-1507 Water Sustainability Fund; distribution; allocation; natural resources
district; eligibility; report.

(1) It is the intent of the Legislature that the Water Sustainability Fund be
equitably distributed statewide to the greatest extent possible for the long term
and give priority funding status to projects which are the result of federal
mandates.

(2) Distributions to assist municipalities with the cost of constructing, up-
grading, developing, and replacing sewer infrastructure facilities as part of a
combined sewer overflow project shall be based on a demonstration of need
and shall equal ten percent of the total annual appropriation to the Water
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Sustainability Fund if (a) applicants have applied for such funding as required
under section 2-1509 and (b) any such application has been recommended for
further consideration by the director and is subsequently approved for alloca-
tion by the commission pursuant to subsection (1) of section 2-1511. If more
than one municipality demonstrates a need for funds pursuant to this subsec-
tion, funds shall be distributed proportionally based on population.

(3) Any money in the Water Sustainability Fund may be allocated by the
commission to applicants in accordance with sections 2-1506 to 2-1513. Such
money may be allocated in the form of grants or loans for water sustainability
programs, projects, or activities undertaken within the state. The allocation of
funds to a program, project, or activity in one form shall not of itself preclude
additional allocations in the same or any other form to the same program,
project, or activity.

(4) When the commission has approved an allocation of funds to a program,
project, or activity, the Department of Natural Resources shall establish a
subaccount in the Water Sustainability Fund and credit the entire amount of
the allocation to the subaccount. Individual subaccounts shall be established for
each program, project, or activity approved by the commission. The commis-
sion may approve a partial allocation to a program, project, or activity based
upon available unallocated funds in the Water Sustainability Fund, but the
amount of unfunded allocations shall not exceed eleven million dollars. Addi-
tional allocations to a program, project, or activity shall be credited to the same
subaccount as the original allocation. Subaccounts shall not be subject to
transfer out of the Water Sustainability Fund, except that the commission may
authorize the transfer of excess or unused funds from a subaccount and into the
unreserved balance of the fund.

(5) A natural resources district is eligible for funding from the Water
Sustainability Fund only if the district has adopted or is currently participating
in the development of an integrated management plan pursuant to subdivision
(1)(a) or (b) of section 46-715.

(6) The commission shall utilize the resources and expertise of and collabo-
rate with the Department of Natural Resources, the University of Nebraska, the
Department of Environmental Quality, the Nebraska Environmental Trust
Board, and the Game and Parks Commission on funding and planning for
water programs, projects, or activities.

(7) A biennial report shall be made to the Clerk of the Legislature describing
the work accomplished by the use of funds towards the goals of the Water
Sustainability Fund beginning on December 31, 2015. The report submitted to
the Clerk of the Legislature shall be submitted electronically.

Source: Laws 2014, LB1098, § 4; Laws 2015, LB661, § 21; Laws 2016,
LB957, § 1.
Effective date March 31, 2016.

2-1508 Commission; rank and score applications for funding; criteria.

The commission shall rank and score applications for funding based on
criteria that demonstrate the extent to which a program, project, or activity:

(1) Remediates or mitigates threats to drinking water;

(2) Meets the goals and objectives of an approved integrated management
plan or ground water management plan;
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(3) Contributes to water sustainability goals by increasing aquifer recharge,
reducing aquifer depletion, or increasing streamflow;

(4) Contributes to multiple water supply management goals, including, but
not limited to, flood control, agricultural use, municipal and industrial uses,
recreational benefits, wildlife habitat, conservation of water resources, and
preservation of water resources;

(5) Maximizes the beneficial use of Nebraska’s water resources for the benefit
of the state’s residents;

(6) Is cost-effective;

(7) Helps the state meet its obligations under interstate compacts, decrees, or
other state contracts or agreements or federal law;

(8) Reduces threats to property damage or protects critical infrastructure that
consists of the physical assets, systems, and networks vital to the state or the
United States such that their incapacitation would have a debilitating effect on
public security or public health and safety;

(9) Improves water quality;

(10) Has utilized all available funding resources of the local jurisdiction to
support the program, project, or activity;

(11) Has a local jurisdiction with plans in place that support sustainable
water use;

(12) Addresses a statewide problem or issue;

(13) Contributes to the state’s ability to leverage state dollars with local or
federal government partners or other partners to maximize the use of its
resources;

(14) Contributes to watershed health and function; and

(15) Uses objectives described in the annual report and plan of work for the
state water planning and review process issued by the department.

Source: Laws 2014, LB1098, § 5.

2-1509 Application; form; contents; director; duties; state participation;
request.

(1) Applicants for funds may file an application with the department for a
grant or loan from the Water Sustainability Fund. Applications for grants to the
department itself shall be filed by the department. Each application shall be
filed in such manner and form and be accompanied by such information as
may be prescribed by the director and the commission.

(2) Any such application shall:

(a) Describe the nature and purpose of the proposed program, project, or
activity;

(b) Set forth or be accompanied by a plan for development of the proposed
program, project, or activity, together with engineering, economic, and finan-

cial feasibility data and information, and such estimated costs of construction
or implementation as may be required by the director and the commission;

(c) State whether money other than that for which the application is made
will be used to help in meeting program, project, or activity costs and whether
such money is available or has been sought for this purpose;
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(d) When appropriate, state that the applicant holds or can acquire title to all
lands or has the necessary easements and rights-of-way for the program,
project, or activity and related lands and has or may acquire all water rights
necessary for the proposed program, project, or activity;

(e) Show that the applicant possesses all necessary authority to undertake or
participate in the proposed program, project, or activity; and

(f) Demonstrate the probable environmental and ecological consequences
that may result from such proposed program, project, or activity.

(3) Upon receipt of an application, the director shall evaluate and investigate
all aspects of the proposed program, project, or activity and the proposed
schedule for development and completion of such program, project, or activity,
determine eligibility for funding, and make appropriate recommendations to
the commission pursuant to sections 2-1506 to 2-1513. As a part of his or her
investigation, the director shall consider whether the plan for development of
the program, project, or activity is satisfactory. If the director determines that
the plan is unsatisfactory or that the application does not contain adequate
information upon which to make determinations, the director shall return the
application to the applicant and may make such recommendations to the
applicant as are considered necessary to make the plan or the application
satisfactory.

(4) Requests for utilization of the Water Sustainability Fund for state partic-
ipation in any water and related land-water resources projects shall also be
filed with the department for the director’s evaluation, investigation, and
recommendations. Such requests shall be filed in the manner and form and be
accompanied by such information as shall be prescribed by the department and
the commission.

Source: Laws 2014, LB1098, § 6.

2-1510 Program, project, or activity; funding request; director; powers;
findings; conflict of interest.

(1) Each program, project, or activity for which funding is requested, wheth-
er such request has as its origin an application or the action of the department
itself, shall be reviewed as provided in sections 2-1506 to 2-1513 by the director
prior to the approval of any allocation for such program, project, or activity by
the commission.

(2) The director may recommend approval of and the commission may
approve grants or loans, including the appropriate repayment period and the
rate of interest, for program, project, or activity costs or acquisition of interests
in programs, projects, or activities if after investigation and evaluation the
director finds that:

(a) The plan does not conflict with any existing Nebraska state land plan;

(b) The proposed program, project, or activity is economically and financially
feasible based upon standards adopted by the commission pursuant to sections
2-1506 to 2-1513;

(¢) The plan for development of the proposed program, project, or activity is
satisfactory;

(d) The plan of development minimizes any adverse impacts on the natural
environment;
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(e) The applicant is qualified, responsible, and legally capable of carrying out
the program, project, or activity;

() In the case of a loan, the borrower has demonstrated the ability to repay
the loan and there is assurance of adequate operation, maintenance, and
replacement during the repayment life of the program, project, or activity;

(g) The plan considers other plans and programs of the state and resources
development plans of the political subdivisions of the state; and

(h) The money required from the Water Sustainability Fund is available.

(3) The director and staff of the department shall carry out their powers and
duties under sections 2-1506 to 2-1513 independently of and without prejudice
to their powers and duties under other provisions of law.

(4) No member of the commission shall be eligible to participate in the action
of the commission concerning an application for funding to any entity in which
such commission member has any interest. The director may be delegated
additional responsibilities consistent with the purposes of sections 2-1506 to
2-1513. It shall be the sole responsibility of the commission to determine the
priority in which funds are allocated for eligible programs, projects, or activi-
ties under section 2-1508.

Source: Laws 2014, LB1098, § 7.

2-1511 Director; recommendations; agreement; contents; loan; repayment
period; successor; contract; lien; filing.

(1) The director shall make recommendations based upon his or her review of
the criteria set forth in section 2-1510 of whether an application should be
considered further or rejected and the form of allocation he or she deems
appropriate. The commission shall act in accordance with such recommenda-
tions according to the application procedures adopted and promulgated in rules
and regulations.

(2) If, after review of the recommendation by the director, the commission
determines that an application for a grant, loan, acquisition of an interest, or
combination thereof pursuant to sections 2-1506 to 2-1513 is satisfactory and
qualified to be approved, before the final approval of such application may be
given and the funds allocated, the department shall enter into an agreement in
the name of the state with the applicant agency or organization and with any
other organizations it deems to be involved in the program, project, or activity
to which funds shall be applied. The department shall also enter into such
agreements as are appropriate before allocation of any funds for the acquisition
of an interest in any qualified program, project, or activity when such acquisi-
tion is initiated by the department itself pursuant to section 2-1512. All
agreements entered into pursuant to this section shall include, but not be
limited to, a specification of the amount of funds involved, whether the funds
are considered as a grant or loan or for the acquisition of an interest in the
name of the state, and, if a combination of these is involved, the amount of
funds allocated to each category, the specific purpose for which the allocation
is made, the terms of administration of the allocated funds, and any penalties to
be imposed upon the applicant organization should it fail to apply or repay the
funds in accordance with the agreement.

(3) If the allocation to be approved is a loan, the department and the
applicant or applicants shall include in the agreement provisions for repayment
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to the Water Sustainability Fund of money loaned together with any interest at
reasonable rates as established by the commission. The agreement shall further
provide that repayment of the loan together with any interest thereon shall
commence no later than one full year after construction of the project or
implementation of the program or activity is completed and that repayment
shall be completed within the time period specified by the commission. The
repayment period shall not exceed fifty years, except that the commission may
extend the time for making repayment in the event of extreme emergency or
hardship. Such agreement shall also provide for such assurances of and
security for repayment of the loan as shall be considered necessary by the
department.

(4) With the express approval of the commission, an applicant may convey its
interest in a program, project, or activity to a successor. The department shall
contract with the qualified successor in interest of the original obligor for
repayment of the loan together with any interest thereon and for succession to
its rights and obligations in any contract with the department.

(5) The state shall have a lien upon a program, project, or activity construct-
ed, improved, or renovated with money from the Water Sustainability Fund for
the amount of the loan together with any interest thereon. This lien shall attach
to all program, project, or activity facilities, equipment, easements, real proper-
ty, and property of any kind or nature in which the loan recipient has an
interest and which is associated with the program, project, or activity. The
department shall file a statement of the lien, its amount, terms, and a descrip-
tion of the program, project, or activity with the register of deeds of each
county in which the program, project, or activity or any part thereof is located.
The register of deeds shall record the lien, and it shall be indexed as other liens
are required by law to be indexed. The lien shall be valid until paid in full or
otherwise discharged. The lien shall be foreclosed in accordance with applica-
ble state law governing foreclosure of mortgages and liens. Any lien provided
for by this section may be subordinate to that which secures federal assistance
or other secured assistance received on the same program, project, or activity.

Source: Laws 2014, LB1098, § 8.

2-1512 Department; powers; Water Sustainability Fund; use.

In order to develop Nebraska’s water resources, the department, using the
process provided for in subsection (4) of section 2-1509, and with the approval
of the commission, may acquire interests in water and related land resources
projects in the name of the state utilizing the Water Sustainability Fund. Such
use of the fund shall be made when the public benefits obtained from the
projects or a part thereof are statewide in nature and when associated costs are
determined to be more appropriately financed by other than a local organiza-
tion. Such use of the fund may be made upon the determination by the
department and the commission that such acquisition is appropriate under
sections 2-1506 to 2-1513. The department, with the approval of the commis-
sion, may also acquire interests in water resource projects in the name of the
state to meet future demands for usable water. Such water resource projects
may include, but not be limited to, the construction of dams and reservoirs to
provide surplus water storage capacity for municipal and industrial water
demands and for other projects to assure an adequate quantity of usable water.
In furtherance of these goals, the department may contract with the federal
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government or any of its agencies or departments for the inclusion of additional
water supply storage space behind existing or proposed structures.

Source: Laws 2014, LB1098, § 9.

2-1513 Water Sustainability Fund; legislative analysis.

The Appropriations Committee of the Legislature shall, beginning with the
FY2023-25 biennial budget review process, conduct a biennial analysis of the
financial status of the Water Sustainability Fund, including a review of the
committed and uncommitted balance of the fund and the financial impact of
pending programs, projects, or activities. The committee shall base its recom-
mendation for transfers to the Water Sustainability Fund upon information
provided in the review process.

Source: Laws 2014, LB1098, § 10; Laws 2015, LB661, § 22.

(c) NEBRASKA RESOURCES DEVELOPMENT FUND

2-1587 Nebraska Resources Development Fund; created; reserve fund; ad-
ministration; investment.

(1) There is hereby created the Nebraska Resources Development Fund to be
administered by the department. The State Treasurer shall credit to the fund, to
carry out sections 2-1586 to 2-1595, such money as is (a) appropriated to or
transferred into the fund by the Legislature, (b) paid to the state as fees,
deposits, payments, and repayments relating to the fund, both principal and
interest, and (c) donated as gifts, bequests, or other contributions to such fund
from public or private entities. Funds made available by any department or
agency of the United States may also be credited to this fund if so directed by
such department or agency. The money in the fund shall not be subject to any
fiscal year or biennium limitation requiring reappropriation of the unexpended
balance at the end of the fiscal year or biennium. Transfers may be made from
the fund to the General Fund at the direction of the Legislature.

(2) To aid in the funding of projects and to prevent excessive fluctuations in
appropriation requirements for the Nebraska Resources Development Fund,
the department shall create a reserve fund to be used only for projects requiring
total expenditures from the Nebraska Resources Development Fund in excess of
five million dollars. Unless disapproved by the Governor, the department may
credit to such reserve fund that portion of any appropriation to the Nebraska
Resources Development Fund which exceeds five million dollars. The depart-
ment may also credit to the reserve fund such other funds as it determines are
available.

(3) Any money in the Nebraska Resources Development Fund available for
investment shall be invested by the state investment officer pursuant to the
Nebraska Capital Expansion Act and the Nebraska State Funds Investment Act.

Source: Laws 1974, LB 975, § 2; R.S.1943, (1977), § 2-3264; Laws 1984,
LB 985, § 1; Laws 1986, LB 258, § 5; Laws 1995, LB 7, § §;
Laws 2000, LB 900, § 32; Laws 2009, First Spec. Sess., LB3, § 4;
Laws 2015, LB661, § 23.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.
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2-1588 Fund; allocation; report; projects; costs.

(1) No money in the Nebraska Resources Development Fund may be reallo-
cated by the commission in accordance with sections 2-1586 to 2-1595 for
utilization by the department, by any state office, agency, board, or commis-
sion, or by any political subdivision of the state which has the authority to
develop the state’s water and related land resources after March 30, 2014. The
commission may commit appropriated funds to projects approved as of March
30, 2014, not to exceed amounts specifically allocated to such projects prior to
March 30, 2014, unless specific appropriations or transfers to exceed the March
30, 2014, allocation amounts are approved by the Legislature. If such specific
appropriations or transfers are made, the commission shall develop procedures
to allocate the additional funding to projects approved as of March 30, 2014.
Allocations shall not exceed funds appropriated for such purpose. Any of such
funds remaining after all such project costs have been completely funded shall
be transferred to the Water Sustainability Fund by the State Treasurer. Prior to
March 30, 2014, the Nebraska Resources Development Fund may be allocated
in the form of grants or loans or for acquiring state interests in water and
related land resources programs and projects undertaken within the state. The
allocation of funds to a program or project in one form shall not of itself
preclude additional allocations in the same or any other form to the same
program or project. Funds may also be allocated to assist natural resources
districts in the preparation of management plans as provided in section 46-709.
Funds so allocated shall not be subject to sections 2-1589 to 2-1595.

(2) No project, including all related phases, segments, parts, or divisions,
shall receive more than ten million dollars from the fund. On July 1 of each
year after 1993, the director shall adjust the project cost and payment limita-
tion of this subsection by an amount equal to the average percentage change in
a readily available construction cost index for the prior three years.

(3) Prior to September 1 of each even-numbered year, a biennial report shall
be made to the Governor and the Clerk of the Legislature describing the work
accomplished by the use of such development fund during the immediately
preceding two-year period. The report submitted to the Clerk of the Legislature
shall be submitted electronically. The report shall include a complete financial
statement. Each member of the Legislature shall receive an electronic copy of
such report upon making a request to the director.

Source: Laws 1974, LB 975, § 3; Laws 1979, LB 322, § 3; Laws 1981, LB
545, § 2; R.S.Supp.,1982, § 2-3265; Laws 1984, LB 1106, § 17;
Laws 1985, LB 102, § 2; Laws 1993, LB 155, § 1; Laws 1996, LB
108, § 2; Laws 1998, LB 656, § 5; Laws 2000, LB 900, § 33;
Laws 2001, LB 129, § 1; Laws 2004, LB 962, § 2; Laws 2006, LB
1226, § 3; Laws 2009, LB179, § 1; Laws 2012, LB782, § 3; Laws
2014, LB906, § 9; Laws 2015, LB661, § 24.

2-1592 Grant or loan; application; deadline; procedure.

(1) Any organization qualified to apply for and receive funds from the
Nebraska Resources Development Fund may file an application with the
department for a grant or loan from such fund. Applications for grants to the
department itself shall be filed by the department. Each application shall be
filed in such manner and form and be accompanied by such information as
may be prescribed by the director and the commission. No applications may be
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made to receive funds by grant or loan from the Nebraska Resources Develop-
ment Fund after March 30, 2014.

(2) Any such application shall:
(a) Describe the nature and purpose of the proposed program or project;

(b) Set forth or be accompanied by a plan for development of the proposed
program or project, together with engineering, economic, and financial feasibil-
ity data and information, and such estimated costs of construction or imple-
mentation as may be required by the director and the commission;

(c) State whether money other than that for which the application is made
will be used to help in meeting program or project costs and whether such
money is available or has been sought for this purpose;

(d) When appropriate, state that the applicant holds or can acquire title to all
lands or has the necessary easements and rights-of-way for the project and
related lands and has or may acquire all water rights necessary for the
proposed project;

(e) Show that the applicant possesses all necessary authority to undertake or
participate in the proposed program or project; and

(f) Demonstrate the probable environmental and ecological consequences
that may result from such proposed program or project.

(3) Upon receipt of an application, the director shall evaluate and investigate
all aspects of the proposed program or project and the proposed schedule for
development and completion of such program or project, determine the eligibil-
ity of the program or project for funding, and make appropriate recommenda-
tions to the commission pursuant to sections 2-1586 to 2-1595. As a part of his
or her investigation, the director shall consider whether the plan for develop-
ment of the program or project is satisfactory. If the director determines that
the plan is unsatisfactory or that the application does not contain adequate
information upon which to make determinations, the director shall return the
application to the applicant and may make such recommendations to the
applicant as are considered necessary to make the plan or the application
satisfactory.

(4) Requests for utilization of the Nebraska Resources Development Fund for
state participation in any water and related land-water resources projects
through acquisition of a state interest therein shall also be filed with the
department for the director’s evaluation, investigation, and recommendations.
Such requests shall be filed in the manner and form and be accompanied by
such information as shall be prescribed by the department and the commission.

Source: Laws 1974, LB 975, § 7; R.S.1943, (1977), § 2-3269; Laws 1984,
LB 1106, § 18; Laws 2000, LB 900, § 36; Laws 2014, LB906,
§ 10.

(e) WATER PLANNING AND REVIEW PROCESS

2-15,106 Annual report; contents.

On or before September 15 for each odd-numbered year and on or before the
date provided in subsection (1) of section 81-132 for each even-numbered year,
the director shall submit an annual report and plan of work for the state water
planning and review process to the Legislature and Governor. The report

113 2016 Cumulative Supplement



§2-15,106 AGRICULTURE

submitted to the Legislature shall be submitted electronically. The report shall
include a listing of expenditures for the past fiscal year, a summary and
analysis of work completed in the past fiscal year, funding requirements for the
next fiscal year, and a projection and analysis of work to be completed and
estimated funding requirements for such work for the next succeeding four
years. The explanation of future funding requirements shall include an explana-
tion of the proposed use of such funds and the anticipated results of the
expenditure of such funds. The report shall, to the extent possible, identify such
information as it affects each agency or other recipient of program funds. The
explanation of future funding requirements shall be in a form suitable for
providing an explanation of that portion of the budget request pertaining to the
state water planning and review process.

Source: Laws 1981, LB 326, § 8; R.S.Supp.,1982, § 2-3289; Laws 1984,
LB 1106, § 42; Laws 2000, LB 900, § 47; Laws 2002, Second
Spec. Sess., LB 12, § 1; Laws 2012, LB782, § 4; Laws 2016,
LB1092, § 1.
Effective date July 21, 2016.

ARTICLE 18
POTATO DEVELOPMENT

PART I

Section

2-1807. Potato shipper; annual statement; excise tax; amount; administrative fee;
violations; penalty.

2-1808. Nebraska Potato Development Fund; creation; disbursement; investment.

PART I

2-1807 Potato shipper; annual statement; excise tax; amount; administrative
fee; violations; penalty.

(1) Beginning July 1, 1997, every potato shipper shall render and have on file
with the Department of Agriculture by the last day of July an annual statement
under oath, on forms prescribed by the department, which shall set forth the
number of pounds of potatoes grown in Nebraska which were sold or shipped
by him or her during the preceding fiscal year beginning on July 1 and ending
on June 30. For every potato shipper who was required to file an annual
statement for calendar year 1996, a short period statement covering January 1,
1997, through June 30, 1997, shall be filed and the excise taxes paid by July 31,
1997, as required by this section. For every potato shipper who was required to
file a quarterly statement for the period of January 1, 1997, through March 31,
1997, a final quarterly statement covering April 1, 1997, through June 30, 1997,
shall be filed and the excise taxes paid by July 31, 1997, as required by this
section. At the time the sworn statement is filed and in connection therewith,
each such potato shipper shall pay and remit to the department an excise tax of
not to exceed two cents per one hundred pounds upon the potatoes shown in
such statement to have been sold, which tax is hereby levied and imposed. The
tax shall be set in the manner prescribed in subsection (3) of this section. The
department shall transmit to the State Treasurer all money, checks, drafts, or
other mediums of exchange thus received. The department shall have authority
to adjust all errors in making payment. Any such potato shipper who shall
neglect or refuse to file such statement, or to pay the tax herein imposed, within
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the time prescribed, shall be guilty of a Class IV misdemeanor. No potatoes
shall be subject to tax more than once under the Nebraska Potato Development
Act.

(2) All excise taxes imposed by this section are delinquent on August 1 of the
year due. The department shall impose an additional administrative fee of five
percent per month of the excise taxes for each month or portion thereof such
taxes are delinquent not to exceed one hundred percent of such taxes. The
purpose of the additional administrative fee is to cover the administrative costs
associated with collecting the excise taxes. All money collected as an additional
administrative fee shall be remitted to the State Treasurer for credit to the
Nebraska Potato Development Fund.

(3) The department shall, upon the recommendation of the committee, have
the power to set the excise tax prescribed in subsection (1) of this section. The
tax shall be one cent per one hundred pounds from July 19, 1980, until adjusted
by the department. Adjusted rates shall be effective for periods of not less than
one year. The applicable rate of the excise tax shall be prescribed in rules and
regulations adopted by the department in the manner prescribed by law.

Source: Laws 1945, c. 4, § 7, p. 72; Laws 1947, c. 4, § 3, p. 61; Laws
1951, ¢. 9, § 2, p. 80; Laws 1963, c. 12, § 1, p. 90; Laws 1969, c.
20,8 2, p. 186; Laws 1977, LB 40, § 17; Laws 1980, LB 833, § 1;
Laws 1997, LB 202, § 1; Laws 2016, LB909, § 1.
Effective date July 21, 2016.

2-1808 Nebraska Potato Development Fund; creation; disbursement; invest-
ment.

The State Treasurer is hereby directed to establish and set up in the treasury
of the State of Nebraska a fund to be known as the Nebraska Potato Develop-
ment Fund, to which fund shall be credited, for the uses and purposes of the
Nebraska Potato Development Act and its enforcement, all taxes and fees
collected by the Department of Agriculture. After appropriation, the Director of
Administrative Services, upon receipt of proper vouchers approved by the
director of the department, shall issue his or her warrants on such funds and
the State Treasurer shall pay the same out of the money credited to the fund.
Any money in the fund available for investment shall be invested by the state
investment officer pursuant to the Nebraska Capital Expansion Act and the
Nebraska State Funds Investment Act.

Source: Laws 1945, c. 4, § 8, p. 72; Laws 1969, c. 584, § 29, p. 2359;
Laws 1995, LB 7, § 10; Laws 2016, LB909, § 2.
Effective date July 21, 2016.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

ARTICLE 26
PESTICIDES
Section
2-2624. Terms, defined.
2-2626. Department; powers and duties.
2-2629. Registration; application; contents; department; powers; confidentiality;

agent for service of process.
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Section

2-2634. Registration and renewal fees; late registration fee.

2-2635. Pesticide dealer license; when required; application; fee; expiration; display;
department; powers; disciplinary actions; restricted-use pesticides;
records required; registered agent for service of process.

2-2636. Pesticide applicators; restrictions; department; duties; reciprocity.

2-2638. Commercial applicator license; when required; application; denial, when;
fee; resident agent for service of process.

2-2639. Noncommercial applicator license; application; denial, when; resident
agent for service of process.

2-2641. Private applicator; qualifications; application for license; requirements; fee.

2-2642. Commercial, noncommercial, and private applicator licenses; expiration;

renewal; procedure; noncertified applicator; restrictions.

2-2646. Prohibited acts.

2-2646.01. Pesticide business; owner or operator; liability.

2-2656. Nebraska aerial pesticide business license; application; form; contents; fee;
resident agent.

2-2624 Terms, defined.
For purposes of the Pesticide Act:
(1) Active ingredient means:

(a) In the case of a pesticide other than a plant regulator, defoliant, or
desiccant, an ingredient that prevents, destroys, repels, or mitigates a pest;

(b) In the case of a plant regulator, an ingredient that, through physiological
action, accelerates or retards the rate of growth or rate of maturation or
otherwise alters the behavior of an ornamental or crop plant or a product of an
ornamental or crop plant;

(¢) In the case of a defoliant, an ingredient that causes leaves or foliage to
drop from a plant; or

(d) In the case of a desiccant, an ingredient that artificially accelerates the
drying of plant tissue;

(2) Administrator means the Administrator of the United States Environmen-
tal Protection Agency;

(3) Adulterated means:

(a) That the strength or purity of a pesticide falls below the professed
standard of quality as expressed on the labeling under which a pesticide is sold;

(b) That any substance is substituted wholly or in part for the pesticide; or

(c) That any valuable constituent of the pesticide has been wholly or in part
abstracted;

(4) Animal means a vertebrate or invertebrate species, including humans,
other mammals, birds, fish, and shellfish;

(5) Antidote means a practical treatment used in preventing or lessening ill
effects from poisoning, including first aid;

(6) Biological control agent means any living organism applied to or intro-
duced into the environment that is intended to function as a pesticide against
another organism;

(7) Bulk means any distribution of a pesticide in a refillable container
designed and constructed to accommodate the return and refill of greater than
fifty-five gallons of liquid measure or one hundred pounds of dry net weight of
the product;
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(8) Commercial applicator means any applicator required by the act to obtain
a commercial applicator license;

(9) Dealer means any manufacturer, registrant, or distributor who is required
to be licensed as such under section 2-2635;

(10) Defoliant means a substance or mixture of substances intended to cause
the leaves or foliage to drop from a plant, with or without causing abscission;

(11) Department means the Department of Agriculture;

(12) Desiccant means a substance or mixture of substances intended to
artificially accelerate the drying of plant tissue;

(13) Device means an instrument or contrivance, other than a firearm, that is
used to trap, destroy, repel, or mitigate a pest or other form of plant or animal
life, other than a human or a bacteria, virus, or other microorganism on or in
living humans or other living animals. Device does not include equipment
intended to be used for the application of pesticides when sold separately from
a pesticide;

(14) Director means the Director of Agriculture or his or her designee;

(15) Distribute means to offer for sale, hold for sale, sell, barter, exchange,
supply, deliver, offer to deliver, ship, hold for shipment, deliver for shipment, or
release for shipment;

(16) Environment includes water, air, land, plants, humans, and other ani-
mals living in or on water, air, or land and interrelationships which exist
among these;

(17) Federal act means the Federal Insecticide, Fungicide, and Rodenticide
Act, 7 U.S.C. 136 et seq., and any regulations adopted and promulgated under
it, as the act and regulations existed on January 1, 2013;

(18) Federal agency means the United States Environmental Protection
Agency;

(19) Fungus means any non-chlorophyll-bearing thallophyte, including rust,
smut, mildew, mold, yeast, and bacteria, but does not include non-chlorophyll-
bearing thallophytes on or in living humans or other living animals or those on
or in a processed food or beverage or pharmaceuticals;

(20) Inert ingredient means an ingredient that is not an active ingredient;

(21) Ingredient statement means a statement which contains the name and
percentage of each active ingredient and the total percentage of all inert
ingredients in the pesticide. If the pesticide contains arsenic in any form, a
statement of the percentage of total water-soluble arsenic calculated as elemen-
tary arsenic shall be included;

(22) Insect means any of the numerous small invertebrate animals generally
having a segmented body and for the most part belong to the class Insecta,
comprising six-legged, usually winged forms such as beetles, bugs, bees, and
flies. Insect includes allied classes of arthropods, the members of which are
wingless and usually have more than six legs, such as spiders, mites, ticks,
centipedes, and wood lice;

(23) Label means the written, printed, or graphic matter on or attached to a
pesticide or device or any of its containers or wrappers;

(24) Labeling means all labels and any other written, printed, or graphic
matter (a) accompanying the pesticide or device at any time or (b) to which
reference is made on a label or in literature accompanying or referring to a
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pesticide or device, except accurate, nonmisleading references made to a
current official publication of a federal or state institution or agency authorized
by law to conduct research in the field of pesticides;

(25) License holder means any person licensed under the Pesticide Act;

(26) Licensed certified applicator means any person licensed and certified
under the act as a commercial applicator, noncommercial applicator, or private
applicator;

(27) Misbranded means that any pesticide meets one or more of the following
criteria:

(a) Its labeling bears any statement, design, or graphic representation relative
to the pesticide or to its ingredients which is false or misleading in any
particular;

(b) It is contained in a package or other container or wrapping which does
not conform to the standards established by the administrator pursuant to 7
U.S.C. 136w(c) of the federal act;

(c) It is an imitation of or distributed under the name of another pesticide;

(d) Its label does not bear the registration number assigned under 7 U.S.C.
136e of the federal act to each establishment in which it was produced;

(e) Any word, statement, or other information required by or under authority
of the Pesticide Act to appear on the label or labeling is not prominently placed
thereon with such conspicuousness, as compared with other words, statements,
designs, or graphic matter in the labeling, and in such terms as to render it
likely to be read and understood by the ordinary individual under customary
conditions of purchase and use;

(f) The labeling accompanying it does not contain directions for use which
are necessary for effecting the purpose for which the product is intended and if
complied with, together with any requirements imposed under 7 U.S.C. 136a(d)
of the federal act, are adequate to protect health and the environment;

(g) The label does not contain a warning or caution statement which may be
necessary and if complied with, together with any requirements imposed under
the Pesticide Act or 7 U.S.C. 136a(d) of the federal act, is adequate to protect
health and the environment;

(h) In the case of a pesticide not registered in accordance with sections
2-2628 and 2-2629 and intended for export, the label does not contain, in words
prominently placed thereon with such conspicuousness, as compared with
other words, statements, designs, or graphic matter in the labeling, as to render
it likely to be noted by the ordinary individual under customary conditions of
purchase and use, the words Not Registered for Use in the United States of
America;

(1) The label does not bear an ingredient statement on that part of the
immediate container, and on the outside container or wrapper of the retail
package, if any, through which the ingredient statement on the immediate
container cannot be clearly read, which is presented or displayed under
customary conditions of purchase, except that a pesticide is not misbranded
under this subdivision if:

(1) The size or form of the immediate container or the outside container or
wrapper of the retail package makes it impracticable to place the ingredient
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statement on the part which is presented or displayed under customary condi-
tions of purchase; and

(ii) The ingredient statement appears prominently on another part of the
immediate container or outside container or wrapper, permitted by the admin-
istrator;

(j) The labeling does not contain a statement of the use classification under
which the product is registered;

(k) There is not affixed to its container, and to the outside container or
wrapper of the retail package, if any, through which the required information
on the immediate container cannot be clearly read, a label bearing:

(1) The name and address of the producer, registrant, or person for whom
produced;

(ii) The name, brand, or trademark under which the pesticide is sold;

(iii) The net weight or measure of the content, except that the administrator
may permit reasonable variations; and

(iv) When required by regulations of the administrator to effectuate the
purposes of the federal act, the registration number assigned to the pesticide
under such act and the use classification; or

() The pesticide contains any substance or substances in quantities highly
toxic to humans, unless the label bears, in addition to any other matter required
by the Pesticide Act:

(1) The skull and crossbones;

(ii) The word poison prominently in red on a background of distinctly
contrasting color; and

(iii) A statement of a practical first-aid or other treatment in case of poisoning
by the pesticide;

(28) Nematode means an invertebrate animal of the phylum Nemathel-
minthes and class Nematode, an unsegmented roundworm with an elongated,
fusiform, or sac-like body covered with cuticle, inhabiting soil, water, plants, or
plant parts;

(29) Noncommercial applicator means (a) any applicator who is not a
commercial applicator and uses restricted-use pesticides only on property
owned or controlled by his or her employer or for a federal entity or state
agency or a political subdivision of the state or (b) any employee or other
person acting on behalf of a political subdivision of the state who is not a
commercial applicator who uses pesticides for outdoor vector control;

(30) Person means any individual, partnership, limited liability company,
association, corporation, or organized group of persons, whether incorporated
or not;

(31) Pest means:

(a) Any insect, snail, slug, rodent, bird, nematode, fungus, weed, or other
form of terrestrial or aquatic plant or animal life, excluding humans; or

(b) Any virus, bacteria, or other microorganism, other than a virus, bacteria,
or microorganism in or on living humans or other living animals, as defined by
the department;

(32) Pesticide means a substance or mixture of substances intended to
prevent, destroy, repel, or mitigate any pest or any substance or mixture of
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substances intended for use as a plant regulator, defoliant, or desiccant,
including any biological control agent. Pesticide does not include any article
that is a new animal drug within the meaning of the Federal Food, Drug, and
Cosmetic Act, 21 U.S.C. 321(v), as the section existed on January 1, 2013, that
has been determined by the Secretary of Health and Human Services to be a
new animal drug by regulation establishing conditions of use for the article, or
that is an animal feed within the meaning of the Federal Food, Drug, and
Cosmetic Act, 21 U.S.C. 321(w), as the section existed on January 1, 2013,
bearing or containing a new animal drug;

(33) Pesticide management plan means a management plan for a specific,
identified pesticide to implement a strategy to prevent, monitor, evaluate, and
mitigate (a) any occurrence of the pesticide or pesticide breakdown products in
ground water and surface water in the state or (b) any other unreasonable
adverse effect of the pesticide on humans or the environment;

(34) Plant regulator means a substance or mixture of substances intended
through physiological action to accelerate or retard the rate of growth or rate
of maturation or otherwise to alter the behavior of an ornamental or crop plant
or the product of an ornamental or crop plant but does not include a substance
to the extent that it is intended as a plant nutrient, trace element, nutritional
chemical, plant inoculant, or soil amendment;

(35) Pollute means to alter the physical, chemical, or biological quality of or
to contaminate water in the state, which alteration or contamination renders
the water harmful, detrimental, or injurious to humans, the environment, or the
public health, safety, or welfare;

(36) Private applicator means an applicator who is not a commercial applica-
tor or a noncommercial applicator and uses or supervises the use of any
pesticide which is classified for restricted use for purposes of producing any
agricultural commodity on property owned or rented by him or her or his or
her employer or, if applied without compensation other than trading of person-
al services between producers of agricultural commodities, on the property of
another person;

(37) Property means any land or water area, including airspace, and any
plant, animal, structure, building, contrivance, commodity, or machinery,
whether fixed or mobile, appurtenant to or situated on a land or water area or
airspace, including any vehicle used for transportation;

(38) Restricted-use pesticide means a pesticide classified as a restricted-use
pesticide by the federal agency, a state-limited-use pesticide, or any pesticide
for which an exemption under section 136p of the federal act has been granted;

(39) State management plan means a generic plan developed by the depart-
ment to implement a strategy to prevent, monitor, evaluate, and mitigate any
occurrence of pesticides in ground water and surface water in the state and any
specific plans developed when an occurrence has been detected;

(40) State pesticide plan means the plan developed by the department to
enter into a cooperative agreement with the federal agency to assume the
responsibility for the primary enforcement of pesticide use and the training and
licensing of certified applicators;

(41) State-limited-use pesticide means any pesticide included on a list of
state-limited-use pesticides by the department pursuant to a pesticide manage-
ment plan;
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(42) Unreasonable adverse effect on humans or the environment means any
unreasonable risk to humans or the environment taking into account the
severity and longevity of adverse effects of use of the pesticide and also taking
into account the economic, social, and environmental costs and benefits of the
use of the pesticide. The costs and benefits of a public health pesticide shall also
weigh any risks of the use of the pesticide against the health risks to be
mitigated or controlled by the use of the pesticide;

(43) Vector means any organism capable of transmitting the causative agent
of human disease or capable of producing human discomfort or injury, includ-
ing mosquitoes, flies, fleas, cockroaches, ticks, mites, other insects, mice, and
rats; and

(44) Weed means any plant that grows where not wanted.

Source: Laws 1993, LB 267, § 32; Laws 1993, LB 588, § 3; Laws 1994,
LB 884, § 7; Laws 2002, LB 436, § 3; Laws 2003, LB 157, § 1;
Laws 2006, LB 874, § 2; Laws 2013, LB69, § 1.

2-2626 Department; powers and duties.
The department shall have the following powers, functions, and duties:

(1) To administer, implement, and enforce the Pesticide Act and serve as the
lead state agency for the regulation of pesticides. The department shall involve
the natural resources districts and other state agencies, including the Depart-
ment of Environmental Quality, the Department of Natural Resources, or the
Department of Health and Human Services, in matters relating to water
quality. Nothing in the act shall be interpreted in any way to affect the powers
of any other state agency or of any natural resources district to regulate for
ground water quality or surface water quality as otherwise provided by law;

(2) To be responsible for the development and implementation of a state
management plan and pesticide management plans. The Department of Envi-
ronmental Quality shall be responsible for the adoption of standards for
pesticides in surface water and ground water, and the Department of Health
and Human Services shall be responsible for the adoption of standards for
pesticides in drinking water. These standards shall be established as action
levels in the state management plan and pesticide management plans at which
prevention and mitigation measures are implemented. Such action levels may
be set at or below the maximum contaminant level set for any product as set by
the federal agency under the federal Safe Drinking Water Act, 42 U.S.C. 300f et
seq., as the act existed on January 1, 2013. The Department of Agriculture shall
cooperate with and use existing expertise in other state agencies when develop-
ing the state management plan and pesticide management plans and shall not
hire a hydrologist within the department for such purpose;

(3) After notice and public hearing, to adopt and promulgate rules and
regulations providing lists of state-limited-use pesticides for the entire state or
for a designated area within the state, subject to the following:

(a) A pesticide shall be included on a list of state-limited-use pesticides if:

(i) The Department of Agriculture determines that the pesticide, when used in
accordance with its directions for use, warnings, and cautions and for uses for
which it is registered, may without additional regulatory restrictions cause
unreasonable adverse effects on humans or the environment, including injury
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to the applicator or other persons because of acute dermal or inhalation toxicity
of the pesticides;

(ii) The water quality standards set by the Department of Environmental
Quality or the Department of Health and Human Services pursuant to this
section are exceeded; or

(iii) The Department of Agriculture determines that the pesticide requires
additional restrictions to meet the requirements of the Pesticide Act, the federal
act, or any plan adopted under the Pesticide Act or the federal act;

(b) The Department of Agriculture may regulate the time and conditions of
use of a state-limited-use pesticide and may require that it be purchased or
possessed only:

(i) With permission of the department;

(ii) Under direct supervision of the department or its designee in certain
areas and under certain conditions;

(iii) In specified quantities and concentrations or at specified times; or

(iv) According to such other restrictions as the department may set by
regulation;

(c) The Department of Agriculture may require a person authorized to
distribute or use a state-limited-use pesticide to maintain records of the per-
son’s distribution or use and may require that the records be kept separate
from other business records;

(d) The state management plan and pesticide management plans shall be
coordinated with the Department of Agriculture and other state agency plans
and with other state agencies and with natural resources districts;

(e) The state management plan and pesticide management plans may impose
progressively more rigorous pesticide management practices as pesticides are
detected in ground water or surface water at increasing fractions of the
standards adopted by the Department of Environmental Quality or the Depart-
ment of Health and Human Services; and

(f) A pesticide management plan may impose progressively more rigorous
pesticide management practices to address any unreasonable adverse effect of
pesticides on humans or the environment. When appropriate, a pesticide
management plan may establish action levels for imposition of such progres-
sively more rigorous management practices based upon measurable indicators
of the adverse effect on humans or the environment;

(4) To adopt and promulgate such rules and regulations as are necessary for
the enforcement and administration of the Pesticide Act. The regulations shall
include, but not be limited to, regulations providing for:

(a) The collection of samples, examination of records, and reporting of]
information by persons subject to the act;

(b) The safe handling, transportation, storage, display, distribution, use, and
disposal of pesticides and their containers;

(¢) Labeling requirements of all pesticides required to be registered under
provisions of the act, except that such regulations shall not impose any
requirements for federally registered labels contrary to those required pursuant
to the federal act;

(d) Classes of devices which shall be subject to the Pesticide Act;
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(e) Reporting and record-keeping requirements for persons distributing or
using pesticide products made available under 7 U.S.C. 136i-1 of the federal act
and for persons required to keep records under the Pesticide Act;

(f) Methods to be used in the application of pesticides when the Department
of Agriculture finds that such regulations are necessary to carry out the purpose
and intent of the Pesticide Act. Such regulations may include methods to be
used in the application of a restricted-use pesticide, may relate to the time,
place, manner, methods, materials, amounts, and concentrations in connection
with the use of the pesticide, may restrict or prohibit use of the pesticides in
designated areas during specified periods of time, and may provide specific
examples and technical interpretations of subdivision (4) of section 2-2646. The
regulations shall encompass all reasonable factors which the department deems
necessary to prevent damage or injury by drift or misapplication to (i) plants,
including forage plants, or adjacent or nearby property, (ii) wildlife in the
adjoining or nearby areas, (iii) fish and other aquatic life in waters in reason-
able proximity to the area to be treated, (iv) surface water or ground water, and
(v) humans, animals, or beneficial insects. In adopting and promulgating such
regulations, the department shall give consideration to pertinent research
findings and recommendations of other agencies of the state, the federal
government, or other reliable sources. The department may, by regulation,
require that notice of a proposed use of a pesticide be given to landowners
whose property is adjacent to the property to be treated or in the immediate
vicinity thereof if the department finds that such notice is necessary to carry out
the purpose of the act;

(g) State-limited-use pesticides for the state or for designated areas in the
state;

(h) Establishment of the amount of any fee or fine as directed by the act;

(i) Establishment of the components of any state management plan or
pesticide management plan;

(j) Establishment of categories for licensed pesticide applicators in addition
to those established in 40 C.F.R. 171, as the regulation existed on January 1,
2013; and

(k) Establishment of a process for the issuance of permits for emergency-use
pesticides made available under 7 U.S.C. 136p of the federal act;

(5) To enter any public or private premises at any reasonable time to:

(a) Inspect and sample any equipment authorized or required to be inspected
under the Pesticide Act or to inspect the premises on which the equipment is
kept or stored;

(b) Inspect or sample any area exposed or reported to be exposed to a
pesticide or where a pesticide use has occurred;

(c) Inspect and sample any area where a pesticide is disposed of or stored;

(d) Observe the use and application of and sample any pesticide;

(e) Inspect and copy any records relating to the distribution or use of any
pesticide or the issuance of any license, permit, or registration under the act; or

() Inspect, examine, or take samples from any application equipment, build-
ing, or place owned, controlled, or operated by any person engaging in an
activity regulated by the act if, from probable cause, it appears that the
application equipment, building, or place contains a pesticide;
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(6) To sample, inspect, make analysis of, and test any pesticide found within
this state;

(7) To issue and enforce a written or printed order to stop the sale, removal,
or use of a pesticide if the Department of Agriculture has reason to believe that
the pesticide is in violation of any provision of the act. The department shall
present the order to the owner or custodian of the pesticide. The person who
receives the order shall not distribute, remove, or use the pesticide until the
department determines that the pesticide is in compliance with the act. This
subdivision shall not limit the right of the department to proceed as authorized
by any other provision of the act;

(8)(a) To sue in the name of the director to enjoin any violation of the act.
Venue for such action shall be in the county in which the alleged violation
occurred, is occurring, or is threatening to occur; and

(b) To request the county attorney or the Attorney General to bring suit to
enjoin a violation or threatened violation of the act;

(9) To impose or levy an administrative fine of not more than five thousand
dollars for each violation on any person who has violated any provision,
requirement, condition, limitation, or duty imposed by the act or rules and
regulations adopted and promulgated pursuant to the act. A violation means
each action which violates any separate or distinct provision, requirement,
condition, limitation, or duty imposed by the act or rules and regulations
adopted and promulgated pursuant to the act;

(10) To cause a violation warning letter to be served upon the alleged violator
or violators pursuant to the act;

(11) To take reasonable measures to assess and collect all fees and fines
prescribed by the act and the rules or regulations adopted under the act;

(12) To access, inspect, and copy all books, papers, records, bills of lading,
invoices, and other information relating to the use, manufacture, repackaging,
and distribution of pesticides necessary for the enforcement of the act;

(13) To seize, for use as evidence, without formal warrant if probable cause
exists, any pesticide which is in violation of the act or is not approved by the
Department of Agriculture or which is found to be used or distributed in the
violation of the act or the rules and regulations adopted and promulgated under
it;

(14) To declare as a pest any form of plant or animal life, other than humans
and other than bacteria, viruses, and other microorganisms on or in living
humans or other living animals, which is injurious to health or the environ-
ment;

(15) To adopt classifications of restricted-use pesticides as determined by the
federal agency under the federal act. In addition to the restricted-use pesticides
classified by the administrator, the Department of Agriculture may also deter-
mine state-limited-use pesticides for the state or for designated areas within the
state as provided in subdivision (3) of this section;

(16) To receive grants-in-aid from any federal entity, and to enter into
cooperative agreements with any federal entity, any agency of this state, any
subdivision of this state, any agency of another state, any Indian tribe, or any
private person for the purpose of obtaining consistency with or assistance in the
implementation of the Pesticide Act. The Department of Agriculture may
reimburse any such entity from the Pesticide Administrative Cash Fund for the
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work performed under the cooperative agreement. The department may dele-
gate its administrative responsibilities under the act to cities of the metropoli-
tan and primary classes if it reasonably believes that such cities can perform
the responsibilities in a manner consistent with the act and the rules and
regulations adopted and promulgated under it;

(17) To prepare and adopt such plans as are necessary to implement any
requirements of the federal agency under the federal act;

(18) To request the assistance of the Attorney General or the county attorney
in the county in which a violation of the Pesticide Act has occurred with the
prosecution or enforcement of any violation of the act;

(19) To enter into a settlement agreement with any person regarding the
disposition of any license, permit, registration, or administrative fine;

(20) To issue a cease and desist order pursuant to section 2-2649;

(21) To deny an application or cancel, suspend, or modify the registration of
a pesticide pursuant to section 2-2632;

(22) To issue, cancel, suspend, modify, or place on probation any license or
permit issued pursuant to the act; and

(23) To make such reports to the federal agency as are required under the
federal act.

Source: Laws 1993, LB 588, § 5; Laws 1996, LB 1044, § 38; Laws 2000,
LB 900, § 50; Laws 2002, LB 93, § 1; Laws 2002, LB 436, § 5;
Laws 2006, LB 874, § 3; Laws 2007, LB296, § 17; Laws 2010,
LB254, § 7; Laws 2013, LB69, § 2.

2-2629 Registration; application; contents; department; powers; confidential-
ity; agent for service of process.

(1) The application for registration of a pesticide shall include:

(a) The name and address of the applicant and the name and address of the
person whose name shall appear on the pesticide label, if not the applicant’s;

(b) The name of the pesticide;

(c) Two complete copies of all labeling to accompany the pesticide and a
statement of all claims to be made for it, including the directions for use;

(d) The use classification, whether for restricted or general use, as provided
by the federal act;

(e) The use classification proposed by the applicant if the pesticide is not
required by federal law to be registered under a use classification;

() A designation of a resident agent for service of process in actions taken in
the administration and enforcement of the Pesticide Act. In lieu of designating a
resident agent, the applicant may designate in writing the Secretary of State as
the recipient of service of process for the applicant in this state; and

(g) Other information required by the department for determining the eligibil-
ity for registration.

(2) Application information may be provided in electronic format acceptable
to the department.

(3) The department may require the applicant to submit the complete formula
for a pesticide, including active and inert ingredients, as a prerequisite to
registration.
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(4) The department may require additional information including a full
description of the tests conducted and the results of the tests on which claims
are based, either before or after approving the registration of a pesticide. The
department may request that additional tests or field monitoring be conducted
in Nebraska ecosystems, or reasonably similar ecosystems, in order to deter-
mine the validity of assumptions used to register pesticides under the federal
act.

(5) Information collected under subsection (3) or (4) of this section shall not
be public records. The department shall not reveal such information to other
than representatives of the department, the Attorney General or other legal
representative of the department when relevant in any judicial proceeding, or
any other officials of another Nebraska agency, the federal government, or
other states who are similarly prohibited from revealing this information.

Source: Laws 1993, LB 267, § 33; Laws 1993, LB 588, § 8; Laws 2002,
LB 436, § 6; Laws 2006, LB 874, § 5; Laws 2009, LB100, § 1;
Laws 2013, LB69, § 3.

2-2634 Registration and renewal fees; late registration fee.

(1) As a condition to registration or renewal of registration as required by
sections 2-2628 to 2-2633, an applicant shall pay to the department a fee of one
hundred sixty dollars for each pesticide to be registered, except that the fee may
be increased or decreased by rules and regulations adopted and promulgated
pursuant to the Pesticide Act. In no event shall such fee exceed two hundred ten
dollars for each pesticide to be registered.

(2) All fees collected under subsection (1) of this section shall be remitted to
the State Treasurer for credit as follows:

(a) Thirty dollars of such fee to the Noxious Weed Cash Fund as provided in
section 2-958;

(b) Sixty dollars of such fee to the Buffer Strip Incentive Fund as provided in
section 2-5106;

(¢) Fifty-five dollars of such fee to the Natural Resources Water Quality Fund;
and

(d) The remainder of such fee to the Pesticide Administrative Cash Fund.

(3) If a person fails to apply for renewal of registration before January 1 of
any year, such person, as a condition to renewal, shall pay a late registration
fee equal to twenty-five percent of the fee due and owing per month, not to
exceed one hundred percent, for each product to be renewed in addition to the
renewal fee. The purpose of the late registration fee is to cover the administra-
tive costs associated with collecting fees, and all money collected as a late
registration fee shall be remitted to the State Treasurer for credit to the
Pesticide Administrative Cash Fund.

Source: Laws 1993, LB 588, § 13; Laws 1998, LB 1126, § 12; Laws 2001,
LB 329, § 4; Laws 2006, LB 874, § 6; Laws 2013, LB69, § 4.

2-2635 Pesticide dealer license; when required; application; fee; expiration;
display; department; powers; disciplinary actions; restricted-use pesticides;
records required; registered agent for service of process.

(1) Except as provided in subsection (2) of this section, a person shall not
distribute at wholesale or retail or possess pesticides with an intent to distribute
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them without a pesticide dealer license for each distribution location. Any
manufacturer, registrant, or distributor who has no pesticide dealer outlet
licensed within this state and who distributes such pesticides directly into this
state shall obtain a pesticide dealer license for his, her, or its principal out-of-
state location or outlet.

(2) The requirements of subsection (1) of this section shall not apply to:

(a) A commercial applicator or noncommercial applicator licensed under
sections 2-2636 to 2-2642 who uses restricted-use pesticides only as an integral
part of a pesticide application service and does not distribute any unapplied
pesticide;

(b) A federal, state, county, or municipal agency using restricted-use pesti-
cides only for its own program; or

(c) Persons who sell only pesticide products in containers holding fifty
pounds or less by weight or one gallon or less by volume and do not sell any
restricted-use pesticides or bulk pesticides.

(3) A pesticide dealer may distribute restricted-use pesticides only to:
(a) A licensed pesticide dealer;

(b) A licensed certified applicator issued a license with the appropriate
category for using the restricted-use pesticide being distributed;

(c) An applicator issued a license by another state with the appropriate
category for using the restricted-use pesticide being distributed;

(d) A noncertified applicator authorized by the Pesticide Act to apply restrict-
ed-use pesticides if the licensed certified applicator supervising the noncertified
applicator is issued a license with the appropriate category for using the
restricted-use pesticide being distributed; or

(e) Any other person if the pesticide dealer maintains records set out in rules
and regulations adopted and promulgated pursuant to the act requiring the
person to verify in writing that:

(i) The restricted-use pesticide will be delivered to an applicator described in
subdivision (3)(b), (c), or (d) of this section; and

(ii) The applicator receiving the restricted-use pesticide acknowledges and
agrees to the distribution.

(4) A pesticide dealer license shall expire on December 31 of each year,
unless it is suspended or revoked before that date. Such license shall not be
transferable to another person or location and shall be prominently displayed to
the public in the pesticide dealer’s place of business.

(5) If the pesticide dealer has had a license suspended or revoked, or has
otherwise had a history of violations of the Pesticide Act, the department may
require an additional demonstration of dealer qualifications prior to issuance or
renewal of a license to such person.

(6) Application for an initial pesticide dealer license shall be submitted to the
department prior to commencing business as a pesticide dealer. Application for
renewal of a pesticide dealer license shall be submitted to the department by
January 1 of each year. All applications shall be accompanied by an annual
license fee of twenty-five dollars. The fee may be increased by the director by
rules and regulations adopted and promulgated pursuant to the act. The fee
shall not exceed one hundred dollars per license. Application shall be on a form
prescribed by the department and shall include the full name of the person
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applying for such license. If such applicant is a partnership, limited liability
company, association, corporation, or organized group of persons, the full
name of each member of the firm, partnership, or limited liability company or
of the principal officers of the association or corporation shall be given on the
application. Such application shall further state the address of each outlet to be
licensed, the principal business address of the applicant, the name of the person
domiciled in this state authorized to receive and accept service of summons of
legal notices of all kinds for the applicant, and any other necessary information
prescribed by the department.

An applicant located outside this state shall file with the department a written
designation of a resident agent for service of process in actions taken in the
administration and enforcement of the act. In lieu of designating a resident
agent, the applicant may designate the Secretary of State as the recipient of
service of process for the applicant in this state.

If an application for renewal of a pesticide dealer license is not filed before
January 1 of the year for which the license is to be issued, an additional fee
equal to twenty-five percent of the fee due and owing per month, not to exceed
one hundred percent, shall be paid by the applicant before the license may be
issued. The purpose of the additional fee is to cover the administrative costs
associated with collecting fees.

An application for a duplicate pesticide dealer’s license shall be accompanied
by a nonrefundable application fee of ten dollars.

All fees collected pursuant to this subsection shall be remitted to the State
Treasurer for credit to the Pesticide Administrative Cash Fund.

(7) Each licensed pesticide dealer shall be responsible for the acts of each
person employed by him or her in the solicitation and distribution of pesticides
and all claims and recommendations for use of pesticides. The dealer’s license
shall be subject to denial, suspension, modification, or revocation after a
hearing for any violation of the act, whether committed by the dealer or by the
dealer’s officer, agent, or employee.

(8) The department shall require each pesticide dealer to maintain records of
the dealer’s purchases and distribution of all restricted-use pesticides and may
require such records to be kept separate from other business records. The
department may prescribe by rules and regulations the information to be
included in the records. The dealer shall keep such records for a period of three
years and shall provide the department access to examine such records and a
copy of any record on request.

Source: Laws 1993, LB 267, § 34; Laws 1993, LB 588, § 14; Laws 1994,
LB 884, § 8; Laws 1997, LB 752, § 54; Laws 2001, LB 329, § 5;
Laws 2002, LB 436, § 8; Laws 2013, LB69, § 5.

2-2636 Pesticide applicators; restrictions; department; duties; reciprocity.

(1) The department shall license pesticide applicators involved in the catego-
ries established in 40 C.F.R. 171, as the regulation existed on January 1, 2013,
and any other categories established pursuant to rules and regulations neces-
sary to meet the requirements of the state. The department may issue a
reciprocal license to a pesticide applicator licensed or certified in another state
or by a federal agency. Residents of the State of Nebraska are not eligible for
reciprocal certification. The department may waive part or all of any license
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certification examination requirements for a reciprocal license if the other state
or federal agency that licensed or certified the pesticide applicator has substan-
tially the same certification examination standards and procedural require-
ments as required under the Pesticide Act.

(2) A person shall not use a restricted-use pesticide unless the person is:

(a) Licensed as a commercial or noncommercial applicator and authorized by
the license to use the restricted-use pesticide in the category covering the
proposed pesticide use;

(b) Licensed as a private applicator; or

(c) At least sixteen years of age and working under the direct supervision of a
licensed certified applicator pursuant to subsection (5) of section 2-2642.

(3) A person shall not use lawn care or structural pest control pesticides on
the property of another person for hire or compensation unless the person is:

(a) Licensed as a commercial applicator; or

(b) At least sixteen years of age and working under the direct supervision of a
licensed certified applicator pursuant to subsection (5) of section 2-2642.

(4) An employee or other person acting on behalf of any political subdivision
of the state shall not use pesticides for outdoor vector control unless the
applicator is:

(a) Licensed as a commercial applicator or a noncommercial applicator; or

(b) At least sixteen years of age and working under the direct supervision of a
licensed certified applicator pursuant to subsection (5) of section 2-2642.

(5) In order to receive a commercial, noncommercial, or private applicator
license, a person shall be at least sixteen years of age.

Source: Laws 1993, LB 588, § 15; Laws 2002, LB 436, § 9; Laws 2006,
LB 874, § 7; Laws 2009, LB100, § 2; Laws 2013, LB69, § 6.

2-2638 Commercial applicator license; when required; application; denial,
when; fee; resident agent for service of process.

(1) An individual who uses restricted-use pesticides on the property of
another person in the State of Nebraska for hire or compensation shall meet all
certification requirements of the Pesticide Act and shall be a commercial
applicator license holder of a license issued for the categories and subcatego-
ries in which the pesticide use is to be made.

(2) Any person who uses lawn care or structural pest control pesticides on the
property of another person in the State of Nebraska for hire or compensation
shall be a commercial applicator license holder, regardless of whether such
person uses any restricted-use pesticide.

(3) Application for an original or renewal commercial applicator license shall
be made to the department on forms prescribed by the department. The
application shall include information as required by the director and be
accompanied by a license fee of ninety dollars. If the applicant is an individual,
the application shall include the applicant’s date of birth. The fee may be
increased by the director by rules and regulations adopted and promulgated
pursuant to the act. The fee shall not exceed one hundred fifty dollars per
license. All fees collected shall be remitted to the State Treasurer for credit to
the Natural Resources Water Quality Fund.
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(4) The department may deny a commercial applicator license if it has
determined that:

(a) The applicant has had a license as a licensed certified applicator issued by
this state or another state revoked within the last two years;

(b) The applicant has been unable to satisfactorily fulfill certification or
licensing requirements;

(c) The applicant for any other reason cannot be expected to be able to fulfill
the provisions of the Pesticide Act applicable to the category for which applica-
tion is made; or

(d) An applicant for an original commercial applicator license has not passed
an examination under sections 2-2637 and 2-2640.

(5) An individual to whom a commercial applicator license is issued shall be
a licensed certified applicator authorized to use restricted-use pesticides in the
categories and subcategories in which the individual is licensed.

(6) As a condition to issuance of a commercial applicator license, an appli-
cant located outside this state shall file with the department a written designa-
tion of a resident agent for service of process in actions taken in the administra-
tion and enforcement of the act. In lieu of designating a resident agent, the
applicant may designate in writing the Secretary of State as the recipient of
service of process for the applicant in this state.

Source: Laws 1993, LB 588, § 17; Laws 1997, LB 752, § 55; Laws 2001,
LB 329, § 6; Laws 2002, LB 436, § 11; Laws 2006, LB 874, § §;
Laws 2009, LB100, § 3; Laws 2013, LB69, § 7.

2-2639 Noncommercial applicator license; application; denial, when; resi-
dent agent for service of process.

(1) A noncommercial applicator shall meet all certification requirements of]
the Pesticide Act and shall be a noncommercial applicator license holder of a
license issued for the categories and subcategories in which the pesticide use is
to be made.

(2) Application for an original or renewal noncommercial applicator license
shall be made to the department on forms prescribed by the department. If the
applicant is an individual, the application shall include the applicant’s date of;
birth. The department shall not charge a noncommercial applicant a license
fee.

(3) The director shall not issue an original noncommercial applicator license
before the applicant has passed an examination under sections 2-2637 and
2-2640.

(4) A person to whom a noncommercial applicator license is issued shall be a
licensed certified applicator authorized to use restricted-use pesticides in the
categories and subcategories in which the individual is licensed.

(5) As a condition to issuance of a noncommercial applicator license, an
applicant located outside this state shall file with the department a written
designation of a resident agent for service of process in actions taken in the
administration and enforcement of the Pesticide Act. In lieu of designating a
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resident agent the applicant may designate the Secretary of State as the
recipient of service of process for the applicant in this state.

Source: Laws 1993, LB 588, § 18; Laws 1997, LB 752, § 56; Laws 2002,
LB 436, § 13; Laws 2006, LB 874, § 9; Laws 2009, LB100, § 4;
Laws 2013, LB69, § 8.

2-2641 Private applicator; qualifications; application for license; require-
ments; fee.

(1) A person shall be deemed to be a private applicator if the person uses a
restricted-use pesticide in the State of Nebraska for the purpose of producing
an agricultural commodity:

(a) On property owned or rented by the person or person’s employer or under
the person’s general control; or

(b) On the property of another person if applied without compensation other
than the trading of personal services between producers of agricultural com-
modities.

(2) An employee shall qualify as a private applicator under subdivision (1)(a)
of this section only if he or she provides labor for the pesticide use but does not
provide the necessary equipment or pesticides.

(3) Every person applying for a license as a private applicator shall meet the
certification requirement of (a) undertaking a training session approved by the
department or (b) passing an examination showing that the person is properly
qualified to perform functions associated with pesticide use to a degree directly
related to the nature of the activity and the associated responsibility. The
examination shall be approved by the department and monitored by the
department or its authorized agent. If the applicant is an individual, the
application shall include the applicant’s date of birth.

(4) Application for an original or renewal private applicator license shall be
made to the department and accompanied by a license fee of twenty-five
dollars. All fees collected shall be remitted to the State Treasurer for credit to
the Natural Resources Water Quality Fund.

Source: Laws 1993, LB 588, § 20; Laws 1997, LB 752, § 57; Laws 2001,
LB 329, § 7; Laws 2002, LB 436, § 15; Laws 2006, LB 874, § 10;
Laws 2009, LB100, § 5; Laws 2013, LB69, § 9.

2-2642 Commercial, noncommercial, and private applicator licenses; expira-
tion; renewal; procedure; noncertified applicator; restrictions.

(1) Each commercial, noncommercial, and private applicator license shall
expire on April 15 following the third year in which it was issued.

(2) Except as provided by subsection (3) of this section, a person having a
valid commercial or noncommercial applicator license may renew the license
for another three-year period by:

(a) Paying to the department an amount equal to the license fee required by
section 2-2638 for commercial applicator licenses or section 2-2639 for non-
commercial applicator licenses, if any; and

(b)(i) Undertaking the training approved by the department; or
(ii) Submitting to retesting prior to renewal of the license.
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(3) Any person who allows his or her commercial or noncommercial applica-
tor license to expire shall be required to submit to testing prior to the renewal
of the license.

(4) The application for renewal of a private applicator license shall be the
same as the application for an initial license.

(5) Notwithstanding sections 2-2636 to 2-2642, any individual required to be
a licensed certified applicator may use pesticides as a noncertified applicator
for only one consecutive sixty-day period of time if:

(a) The individual or his or her employer applies to the department for a
license as a licensed certified applicator within ten days of making the first
pesticide use. Such license application shall include the name and license
number of the licensed certified applicator who is supervising the noncertified
applicator;

(b) All pesticide uses made by an individual as a noncertified applicator are
made under the direct supervision of a licensed certified applicator; and

(c) The licensed certified applicator provides such training and supervision as
is necessary to:

(i) Determine the level of experience and knowledge of the noncertified
applicator in the use of a pesticide;

(ii) Provide verifiable, detailed guidance on how to conduct each individual
pesticide use performed under his or her direct supervision;

(iii) Accompany the noncertified applicator to at least one site which would
be typical of each type of pesticide use that the noncertified applicator per-
forms;

(iv) Be accessible by voice or electronic means to provide further instructions
at all times during the noncertified applicator’s use of the pesticide; and

(v) Be able to be physically on the site, should the need arise, where the
pesticide use or storage is taking place within a reasonable period of time as
established by the director by rules and regulations. Both the licensed certified
applicator and noncertified applicator shall be responsible for the acts of the
noncertified applicator and each shall be subject to all fines, license actions,
and other enforcement actions prescribed by the Pesticide Act for violations
under the act. The department may deny or suspend the use of pesticides by a
noncertified applicator if it has reasonable cause to believe that such person
may not become eligible to become a licensed certified applicator or uses any
pesticide in violation of the act.

Source: Laws 1993, LB 588, § 21; Laws 2002, LB 436, § 16; Laws 2013,
LB69, § 10.

2-2646 Prohibited acts.
It shall be unlawful for any person:

(1) To distribute within the state or deliver for transportation or transport in
intrastate commerce or between points within this state through a point outside
this state, any of the following:

(a) A pesticide that has not been registered or whose registration has been
canceled or suspended under the Pesticide Act;

(b) A pesticide that has a claim, a direction for its use, or labeling that differs
from the representations made in connection with its registration;
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(c) A pesticide that is not in the registrant’s or manufacturer’s unbroken
immediate container and that is not labeled with the information and in the
manner required by the act and any regulations adopted under the act;

(d) A pesticide that is adulterated;

(e) A pesticide or device that is misbranded;

(f) A pesticide in a container that is unsafe due to damage;

(g) A pesticide which differs from its composition as registered; or

(h) A pesticide that has not been colored or discolored as required by the
Pesticide Act or the federal act;

(2) To detach, alter, deface, or destroy, wholly or in part, any label or labeling
provided for by the Pesticide Act or a rule or regulation adopted under the act;

(3) To add any substance to or take any substance from a pesticide in a
manner that may defeat the purpose of the act or any rule or regulation
adopted and promulgated under the act;

(4) To use or cause to be used a pesticide contrary to the act, to the labeling
of the pesticide, or to a rule or regulation of the department limiting the use of
the pesticide, except that it shall not be unlawful to:

(a) Use a pesticide at any dosage, concentration, or frequency less than that
specified or recommended on the labeling if the labeling does not specifically
prohibit deviation from the specified or recommended dosage, concentration,
or frequency or, if the pesticide is a termiticide, it is not used at a rate below
the minimum concentration specified or recommended on the label for precon-
struction treatments;

(b) Use a pesticide against any target pest not specified on the labeling if the
use is for the crop, animal, or site specified or recommended on the labeling
and the labeling does not specifically state that the pesticide may be used only
for the pests specified or recommended on the labeling;

(c) Employ any method of use not prohibited by the labeling if (i) the labeling
does not specifically state that the product may be used only by the methods
specified or recommended on the labeling, (ii) the method of use is consistent
with the method specified on labeling, and (iii) the method of use does not more
than minimally increase the exposure of the pesticide to humans or the
environment;

(d) Mix a pesticide or pesticides with a fertilizer when such mixture is not
prohibited by the labeling if such mixing is consistent with the method of
application specified or recommended on the labeling and does not more than
minimally increase the exposure of the pesticide to humans or the environment;

(e) Use a pesticide in conformance with 7 U.S.C. 136¢, 136p, or 136v of the
federal act or section 2-2626; or

(f) Use a pesticide in a manner that the director determines to be consistent
with the purposes of the Pesticide Act;

(5) To use a pesticide at any dosage, concentration, or frequency greater than
specified or recommended on the labeling unless the labeling allows the greater:
dosage, concentration, or frequency;

(6) To handle, transport, store, display, or distribute a pesticide in a manner
that violates any provision of the Pesticide Act or a rule or regulation adopted
and promulgated under the act;
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(7) To use, cause to be used, dispose, discard, or store a pesticide or pesticide
container in a manner that the person knows or should know is:

(a) Likely to adversely affect or cause injury to humans, the environment,
vegetation, crops, livestock, wildlife, or pollinating insects;

(b) Likely to pollute a water supply or waterway; or

(c) A violation of the Environmental Protection Act or a rule or regulation
adopted and promulgated pursuant to the act;

(8) To use for the person’s advantage or reveal, other than to a properly
designated state or federal official or employee, to a physician, or in an
emergency to a pharmacist or other qualified person for the preparation of an
antidote, any information relating to pesticide formulas, trade secrets, or
commercial or financial information acquired under the Pesticide Act and
marked as privileged or confidential by the registrant;

(9) To commit an act for which a licensed certified applicator’s license may
be suspended, modified, revoked, or placed on probation under the Pesticide
Act whether or not the person committing the act is a licensed certified
applicator;

(10) To knowingly or intentionally use, cause to be used, handle, store, or
dispose of a pesticide in a manner that causes bodily injury to or the death of a
human or that pollutes ground water, surface water, or a water supply;

(11) To fail to obtain a license or to pay all fees and fines as prescribed by an
order of the director, the act, and the rules and regulations adopted and
promulgated pursuant to the act;

(12) To fail to keep or refuse to make available for examination and copying
by the department all books, papers, records, and other information necessary
for the enforcement of the act;

(13) To hinder, obstruct, or refuse to assist the director in the performance of
his or her duties;

(14) To violate any state management plan or pesticide management plan
developed or approved by the department;

(15) To distribute or advertise any restricted-use pesticide for some other
purpose other than in accordance with the Pesticide Act and the federal act;

(16) To use any pesticide which is under an experimental-use or emergency-
use permit which is contrary to the provisions of such permit;

(17) To fail to follow any order of the department;

(18) Except as authorized by law, to knowingly or intentionally use, cause to
be used, handle, store, or dispose of a pesticide on property without the
permission of the owner or lawful tenant. Applications for outdoor vector
control authorized by a federal or state agency or political subdivision shall not
be in violation of this subdivision when the application is made from public
access property and cannot practically be confined to public property;

(19) To knowingly falsify all or part of any application for registration or
licensing or any other records required to be maintained pursuant to the
Pesticide Act;

(20) To alter or falsify all or part of a license issued by the department; and
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(21) To violate any other provision of the act.

Source: Laws 1993, LB 588, § 25; Laws 2002, LB 436, § 24; Laws 2003,
LB 157, § 2; Laws 2006, LB 874, § 12; Laws 2009, LB100, § 7;
Laws 2010, LB254, § 8; Laws 2013, LB69, § 11.

Cross References

Environmental Protection Act, see section 81-1532.

2-2646.01 Pesticide business; owner or operator; liability.

Any person who owns or operates a business that uses pesticides on the
property of another person for hire or compensation shall be responsible for the
acts or omissions of anyone using a pesticide for such business. Such person
shall be subject to the same fines, license actions, and other enforcement
actions prescribed by the Pesticide Act for violations under the act as the
applicator.

Source: Laws 2002, LB 436, § 12; Laws 2013, LB69, § 12.

2-2656 Nebraska aerial pesticide business license; application; form; con-
tents; fee; resident agent.

(1) An application for an initial or renewal Nebraska aerial pesticide business
license shall be submitted to the department prior to the commencement of
aerial spraying operations, and an application for renewal of a Nebraska aerial
pesticide business license shall be submitted to the department before com-
mencement of application of pesticides. The application shall be accompanied
by an annual license fee of one hundred dollars. The license fee may be
increased by the director after a public hearing is held outlining the reason for
any proposed change in the fee, except that the fee shall not exceed one
hundred fifty dollars. All fees collected pursuant to this section shall be remitted
to the State Treasurer for credit to the Pesticide Administrative Cash Fund. The
application shall be on a form prescribed by the department and shall include
the following:

(a) The full name and permanent mailing address of the person applying for
such license. If such applicant is an individual, the application shall include the
applicant’s personal mailing address. If such applicant is not an individual, the
full name of each partner or member or the full name of the principal officers
shall be given on the application;

(b) The location of the applicant’s principal departure location and any
additional departure locations utilized for aerial spraying operations to be
conducted within Nebraska identified by one of the following: Global Position-
ing System coordinates, legal description, local address of the site, or airport
identifier;

(c) A copy of the applicant’s agricultural aircraft operator certificate issued
pursuant to 14 C.F.R. part 137 or evidence the applicant holds such a certifi-
cate issued by the Federal Aviation Administration;

(d) The aircraft registration number issued by the Federal Aviation Adminis-
tration pursuant to 14 C.F.R. part 47 of all aircraft owned, rented, or leased by
the applicant to be utilized for aerial pesticide applications and all other
aircraft utilized in aerial spraying operations conducted by the applicant;

(e) The Nebraska commercial applicator certificate number and current
Federal Aviation Administration commercial pilot certificate number of all
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persons operating aircraft for the aerial application of pesticides during any
aerial spraying operations conducted by the applicant; and

(f) Such other information as deemed necessary by the director to determine
the suitability of the applicant for licensure as an aerial pesticide business.

(2) An applicant located outside this state shall file with the department a
written designation of a resident agent for service of process in actions taken in
the administration and enforcement of the Pesticide Act. In lieu of designating a
resident agent, the applicant may designate the Secretary of State as the
recipient of service of process for the applicant in this state.

Source: Laws 2010, LB254, § 3; Laws 2013, LB69, § 13.
ARTICLE 32
NATURAL RESOURCES

Section
2-3204. Budget.
2-3225. Districts; tax; levies; limitation; use; collection.

2-3226.05. River-flow enhancement bonds; costs and expenses of qualified projects;
occupation tax authorized; exemption; collection; accounting; lien;
foreclosure.

2-3226.06. Repealed. Laws 2014, LB 906, § 23.

2-3226.07. Repealed. Laws 2014, LB 906, § 23.

2-3226.08. Repealed. Laws 2014, LB 906, § 23.

2-3226.09. Repealed. Laws 2014, LB 906, § 23.

2-3228. Districts; powers; Nebraska Association of Resources Districts; retirement
plan reports; duties.

2-3204 Budget.

A natural resources district may adopt either an annual or a biennial budget
pursuant to the Nebraska Budget Act.

Source: Laws 2015, LB164, § 1.

Cross References

Nebraska Budget Act, see section 13-501.

2-3225 Districts; tax; levies; limitation; use; collection.

(1)(a) Each district shall have the power and authority to levy a tax of not to
exceed four and one-half cents on each one hundred dollars of taxable valua-
tion annually on all of the taxable property within such district unless a higher
levy is authorized pursuant to section 77-3444.

(b) Each district shall also have the power and authority to levy a tax equal to
the dollar amount by which its restricted funds budgeted to administer and
implement ground water management activities and integrated management
activities under the Nebraska Ground Water Management and Protection Act
exceed its restricted funds budgeted to administer and implement ground water
management activities and integrated management activities for FY2003-04,
not to exceed one cent on each one hundred dollars of taxable valuation
annually on all of the taxable property within the district.

(¢) In addition to the power and authority granted in subdivisions (1)(a) and
(b) of this section, each district located in a river basin, subbasin, or reach that
has been determined to be fully appropriated pursuant to section 46-714 or
designated overappropriated pursuant to section 46-713 by the Department of
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Natural Resources shall also have the power and authority to levy a tax equal to
the dollar amount by which its restricted funds budgeted to administer and
implement ground water management activities and integrated management
activities under the Nebraska Ground Water Management and Protection Act
exceed its restricted funds budgeted to administer and implement ground water
management activities and integrated management activities for FY2005-06,
not to exceed three cents on each one hundred dollars of taxable valuation on
all of the taxable property within the district for fiscal year 2006-07 and each
fiscal year thereafter through fiscal year 2017-18.

(d) In addition to the power and authority granted in subdivisions (a) through
(c) of this subsection, a district with jurisdiction that includes a river subject to
an interstate compact among three or more states and that also includes one or
more irrigation districts within the compact river basin may annually levy a tax
not to exceed ten cents per one hundred dollars of taxable valuation of all
taxable property in the district. The proceeds of such tax may be used for the
payment of principal and interest on bonds and refunding bonds issued pursu-
ant to section 2-3226.01. Such levy is not includable in the computation of
other limitations upon the district’s tax levy.

(2) The proceeds of the tax levies authorized in subdivisions (1)(a) through (c)
of this section shall be used, together with any other funds which the district
may receive from any source, for the operation of the district. When adopted by
the board, the tax levies authorized in subdivisions (1)(a) through (d) of this
section shall be certified by the secretary to the county clerk of each county
which in whole or in part is included within the district. Such levy shall be
handled by the counties in the same manner as other levies, and proceeds shall
be remitted to the district treasurer. Such levy shall not be considered a part of]
the general county levy and shall not be considered in connection with any
limitation on levies of such counties.

Source: Laws 1969, c. 9, § 25, p. 115; Laws 1972, LB 540, § 1; Laws
1975, LB 577, § 19; Laws 1979, LB 187, § 10; Laws 1981, LB
110, § 1; Laws 1987, LB 148, § 4; Laws 1992, LB 719A, § 10;
Laws 1993, LB 734, § 14; Laws 1996, LB 1114, § 17; Laws 2004,
LB 962, § 3; Laws 2006, LB 1226, § 4; Laws 2007, LB701, § 11;
Laws 2008, LB1094, § 1; Laws 2011, LB400, § 1; Laws 2014,
LB906, § 11.

Cross References

Nebraska Ground Water Management and Protection Act, see section 46-701.

2-3226.05 River-flow enhancement bonds; costs and expenses of qualified
projects; occupation tax authorized; exemption; collection; accounting; lien;
foreclosure.

(1) A district with an integrated management plan as described in subsection
(1) of section 2-3226.01 may levy an occupation tax upon the activity of
irrigation of agricultural lands within such district on an annual basis, not to
exceed ten dollars per irrigated acre, the proceeds of which may be used for (a)
repaying principal and interest on any bonds or refunding bonds issued
pursuant to section 2-3226.01 for one or more projects under section 2-3226.04
or (b) payment of all or any part of the costs and expenses of one or more
qualified projects described in section 2-3226.04. If such district has more than
one river basin as described in section 2-1504 within its jurisdiction, such
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district shall confine such occupation tax authorized in this section to the
geographic area affected by an integrated management plan adopted in accor-
dance with section 46-715.

(2)(a) Acres classified by the county assessor as irrigated shall be subject to
such district’s occupation tax unless on or before June 1 in each calendar year
the record owner certifies to the district the nonirrigation status of such acres
for the same calendar year.

(b) A district may exempt from the occupation tax acres that are enrolled in
local, state, or federal temporary irrigation retirement programs that prohibit
the application of irrigation water in the year for which the tax is levied.

(c) Except as provided in subdivisions (2)(a) and (b) of this section, a district
is prohibited from providing an exemption from, or allowing a request for a
local refund of, an occupation tax on irrigated acres regardless of the irrigation
source while the record owner maintains irrigated status on such acres in the
year for which the tax is levied.

(3) Any such occupation tax shall remain in effect so long as the natural
resources district has bonds outstanding which have been issued stating such
occupation tax as an available source for payment and for the purpose of
paying all or any part of the costs and expenses of one or more projects
authorized pursuant to section 2-3226.04.

(4) Such occupation taxes shall be certified to, collected by, and accounted
for by the county treasurer at the same time and in the same manner as general
real estate taxes, and such occupation taxes shall be and remain a perpetual
lien against such real estate until paid. Such occupation taxes shall become
delinquent at the same time and in the same manner as general real property
taxes. The county treasurer shall publish and post a list of delinquent occupa-
tion taxes with the list of real property subject to sale for delinquent property
taxes provided for in section 77-1804. In addition, the list shall be provided to
natural resources districts which levied the delinquent occupation taxes. The
list shall include the record owner’s name, the parcel identification number,
and the amount of delinquent occupation tax. For services rendered in the
collection of the occupation tax, the county treasurer shall receive the fee
provided for collection of general natural resources district money under
section 33-114.

(5) Such lien shall be inferior only to general taxes levied by political
subdivisions of the state. When such occupation taxes have become delinquent
and the real property on which the irrigation took place has not been offered at
any tax sale, the district may proceed in district court in the county in which
the real estate is situated to foreclose in its own name the lien in the same
manner and with like effect as a foreclosure of a real estate mortgage, except
that sections 77-1903 to 77-1917 shall govern when applicable.

Source: Laws 2007, LB701, § 10; Laws 2008, LB1094, § 3; Laws 2010,
LB862, § 2; Laws 2012, LB1125, § 1; Laws 2014, LB906, § 12;
Laws 2014, LB1098, § 11.

2-3226.06 Repealed. Laws 2014, LB 906, § 23.
2-3226.07 Repealed. Laws 2014, LB 906, § 23.

2-3226.08 Repealed. Laws 2014, LB 906, § 23.
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2-3226.09 Repealed. Laws 2014, LB 906, § 23.

2-3228 Districts; powers; Nebraska Association of Resources Districts; retire-
ment plan reports; duties.

(1) Each district shall have the power and authority to:

(a) Receive and accept donations, gifts, grants, bequests, appropriations, or
other contributions in money, services, materials, or otherwise from the United
States or any of its agencies, from the state or any of its agencies or political
subdivisions, or from any person as defined in section 49-801 and use or
expend all such contributions in carrying on its operations;

(b) Establish advisory groups by appointing persons within the district, pay
necessary and proper expenses of such groups as the board shall determine,
and dissolve such groups;

(c) Employ such persons as are necessary to carry out its authorized purposes
and, in addition to other compensation provided, establish and fund a pension
plan designed and intended for the benefit of all permanent full-time employees
of the district. Any recognized method of funding a pension plan may be
employed. Employee contributions shall be required to fund at least fifty
percent of the benefits, and past service benefits may be included. The district
shall pay all costs of any such past service benefits, which may be retroactive to
July 1, 1972, and the plan may be integrated with old age and survivors’
insurance, generally known as social security. A uniform pension plan, includ-
ing the method for jointly funding such plan, shall be established for all districts
in the state. A district may elect not to participate in such a plan but shall not
establish an independent plan;

(d) Purchase liability, property damage, workers’ compensation, and other
types of insurance as in the judgment of the board are necessary to protect the
assets of the district;

(e) Borrow money to carry out its authorized purposes;

(f) Adopt and promulgate rules and regulations to carry out its authorized
purposes; and

(g) Invite the local governing body of any municipality or county to designate
a representative to advise and counsel with the board on programs and policies
that may affect the property, water supply, or other interests of such municipal-
ity or county.

(2)(a) Beginning December 31, 1998, and each December 31 thereafter, the
Nebraska Association of Resources Districts as organized under the Interlocal
Cooperation Act shall file with the Public Employees Retirement Board an
annual report on each retirement plan established pursuant to this section and
section 401(a) of the Internal Revenue Code and shall submit copies of such
report to the Auditor of Public Accounts. The Auditor of Public Accounts may
prepare a review of such report pursuant to section 84-304.02 but is not
required to do so. The annual report shall be in a form prescribed by the Public
Employees Retirement Board and shall contain the following information for
each such retirement plan:

(i) The number of persons participating in the retirement plan;
(ii) The contribution rates of participants in the plan;

(iii) Plan assets and liabilities;

(iv) The names and positions of persons administering the plan;
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(v) The names and positions of persons investing plan assets;
(vi) The form and nature of investments;

(vii) For each defined contribution plan, a full description of investment
policies and options available to plan participants; and

(viii) For each defined benefit plan, the levels of benefits of participants in the
plan, the number of members who are eligible for a benefit, and the total
present value of such members’ benefits, as well as the funding sources which
will pay for such benefits.

If a plan contains no current active participants, the association may file in
place of such report a statement with the Public Employees Retirement Board
indicating the number of retirees still drawing benefits, and the sources and
amount of funding for such benefits.

(b) If such retirement plan is a defined benefit plan which was open to new
members on January 1, 2004, in addition to the reports required by section
13-2402, the association shall cause to be prepared an annual report and shall
file the same with the Public Employees Retirement Board and the Nebraska
Retirement Systems Committee of the Legislature and submit to the Auditor of
Public Accounts a copy of such report. The Auditor of Public Accounts may
prepare a review of such report pursuant to section 84-304.02 but is not
required to do so. If the association does not submit a copy of the report to the
Auditor of Public Accounts within six months after the end of the plan year, the
Auditor of Public Accounts may audit, or cause to be audited, the association.
All costs of the audit shall be paid by the association. The report shall consist of;
a full actuarial analysis of each such retirement plan established pursuant to
this section. The analysis shall be prepared by an independent private organiza-
tion or public entity employing actuaries who are members in good standing of
the American Academy of Actuaries, and which organization or entity has
demonstrated expertise to perform this type of analysis and is unrelated to any
organization offering investment advice or which provides investment manage-
ment services to the retirement plan. The report to the Nebraska Retirement
Systems Committee shall be submitted electronically.

Source: Laws 1969, c. 9, § 28, p. 118; Laws 1975, LB 404, § 5; Laws
1983, LB 36, § 4; Laws 1985, LB 387, § 1; Laws 1991, LB 15,
§ 2; Laws 1994, LB 480, § 10; Laws 1998, LB 1191, § 2; Laws
1999, LB 436, § 5; Laws 1999, LB 795, § 1; Laws 2000, LB 891,
§ 1; Laws 2011, LB474, § 1; Laws 2014, LB759, § 2.

Cross References

Interlocal Cooperation Act, see section 13-801.

ARTICLE 37
DRY BEAN RESOURCES

Section

2-3753. Commission; powers and duties.

2-3755. Dry beans; fee; adjustment; payment.

2-3760. Repealed. Laws 2015, LB 242, § 6.

2-3762. Commission; annual report; contents.

2-3763. Dry Bean Development, Utilization, Promotion, and Education Fund; created;
use; investment.

2016 Cumulative Supplement 140



DRY BEAN RESOURCES §2-3755

2-3753 Commission; powers and duties.
The commission shall have the following powers and duties:

(1) To adopt and devise a dry bean program consisting of research, edu-
cation, advertising, publicity, and promotion to increase total consumption ofi
dry beans on a state, national, and international basis;

(2) To prepare and approve a budget consistent with limited receipts and the
scope of the dry bean program;

(3) To adopt and promulgate reasonable rules and regulations necessary to
carry out the dry bean program;

(4) To procure and evaluate data and information necessary for the proper
administration and operation of the dry bean program;

(5) To employ personnel and contract for services which are necessary for the
proper operation of the dry bean program;

(6) To establish a means whereby the grower and processor of dry beans has
the opportunity at least annually to offer his or her ideas and suggestions
relative to commission policy for the coming year;

(7) To authorize the expenditure of funds and contracting of expenditures to
conduct proper activities of the program;

(8) To bond such persons as may be necessary in order to insure adequate
protection of funds;

(9) To keep minutes of its meetings and other books and records which will
clearly reflect all of the acts and transactions of the commission and to keep
such records open to examination by any grower or processor participant
during normal business hours;

(10) To prohibit any funds collected by the commission from being expended
directly or indirectly to promote or oppose any candidate for public office or to
influence state legislation. The commission shall not expend more than fifteen
percent of its annual budget to influence federal legislation. The purpose of
such expenditures for federal lobbying activity shall be limited to activity
supporting the underlying objectives of the dry bean program relating to
market development, education, and research;

(11) To establish an administrative office at such place in the state as may be
suitable for the proper discharge of the functions of the commission; and

(12) To adopt and promulgate rules and regulations to carry out the Dry
Bean Resources Act.

Source: Laws 1987, LB 145, § 19; Laws 2015, LB242, § 1.

2-3755 Dry beans; fee; adjustment; payment.

(1) Beginning August 1, 1987, there shall be paid to the commission a fee of
six cents per hundredweight upon all dry beans grown in the state during 1987
and thereafter and sold through commercial channels. Beginning January 1,
1989, until July 31, 2015, the commission may, whenever it determines that the
fees provided by this section are yielding more or less than is required to carry
out the intent and purposes of the Dry Bean Resources Act, reduce or increase
such fee for such period as it shall deem justifiable, but not less than one year
and not to exceed ten cents per hundredweight.
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(2) Beginning August 1, 2015, the fee imposed by this section shall be fifteen
cents per hundredweight. Beginning January 1, 2017, the commission may,
whenever it determines that the fees provided by this section are yielding more
or less than is required to carry out the intent and purposes of the act, reduce
or increase such fee for such period as it shall deem justifiable, but not less
than one year and not to exceed twenty-four cents per hundredweight.

(3) Two-thirds of the fee levied under this section shall be paid by the grower
at the time of sale or delivery and shall be collected by the first purchaser. The
first purchaser shall pay the remaining one-third of the fee. No dry beans shall
be subject to the fee more than once.

Source: Laws 1987, LB 145, § 21; Laws 2015, LB242, § 2.

2-3760 Repealed. Laws 2015, LB 242, § 6.

2-3762 Commission; annual report; contents.

(1) The commission shall prepare and make available an annual report at
least thirty days prior to January 1 of each year which shall set forth in detail
the income received from the dry bean assessment for the previous year and
shall include:

(a) The expenditure of all funds by the commission during the previous year
for the administration of the Dry Bean Resources Act;

(b) The action taken by the commission on all contracts requiring the
expenditure of funds by the commission;

(c) A description of all such contracts;

(d) Detailed explanation of all programs relating to the discovery, promotion,
and development of bean products and industries for the utilization of dry
beans, the direct expense associated with each program, and copies of such
programs if in writing; and

(e) The name and address of each member of the commission and a copy of
all rules and regulations adopted and promulgated by the commission.

(2) The report and a copy of all contracts requiring expenditure of funds by
the commission shall be available to the public upon request. Notice of
availability of such report shall be provided to the Director of Agriculture, the
Clerk of the Legislature, and each grower and first purchaser subject to the
checkoff.

Source: Laws 1987, LB 145, § 28; Laws 2015, LB242, § 3.

2-3763 Dry Bean Development, Utilization, Promotion, and Education Fund;
created; use; investment.

The State Treasurer shall establish in the treasury of the State of Nebraska a
fund to be known as the Dry Bean Development, Utilization, Promotion, and
Education Fund, to which fund shall be credited funds collected by the
commission pursuant to the Dry Bean Resources Act, including license fees,
royalties, or any repayments relating to the fund. The fund shall be expended
for the administration of such act. Any money in the fund available for
investment shall be invested by the state investment officer pursuant to the
Nebraska Capital Expansion Act and the Nebraska State Funds Investment Act.

Source: Laws 1987, LB 145, § 29; Laws 1995, LB 7, § 20; Laws 2015,
LB242, § 4.
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Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

ARTICLE 38

MARKETING, DEVELOPMENT, AND PROMOTION
OF AGRICULTURAL PRODUCTS

(a) NEBRASKA AGRICULTURAL PRODUCTS MARKETING ACT

Section
2-3812. Nebraska Agricultural Products Marketing Cash Fund; created; use;
investment.

(a) NEBRASKA AGRICULTURAL PRODUCTS MARKETING ACT

2-3812 Nebraska Agricultural Products Marketing Cash Fund; created; use;
investment.

There is hereby created the Nebraska Agricultural Products Marketing Cash
Fund. The fund shall consist of administrative costs collected under subsection
(4) of section 54-742 and money appropriated by the Legislature which is
received as gifts or grants or collected as fees or charges from any source,
including federal, state, public, and private. The fund shall be utilized for the
purpose of carrying out the Nebraska Agricultural Products Marketing Act and
for purposes of subsection (4) of section 54-742. Any money in such fund
available for investment shall be invested by the state investment officer
pursuant to the Nebraska Capital Expansion Act and the Nebraska State Funds
Investment Act.

Source: Laws 1982, LB 942, § 1; Laws 1988, LB 807, § 7; Laws 1995, LB
7,8 21; Laws 2013, LB423, § 1.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

ARTICLE 39
MILK
(c) DAIRY INDUSTRY DEVELOPMENT ACT
Section
2-3951. Nebraska Dairy Industry Development Board; created; members;

qualifications.
2-3951.01. Board members; appointment; terms; officers; expenses.
2-3951.02. Board members; nomination and appointment.
2-3951.03. Board members; vacancies.
2-3951.04. Board members; nominations; notification; procedure.

2-3962. Board; report; contents.
(d) NEBRASKA MILK ACT
2-3965. Act, how cited; provisions adopted by reference; copies.
2-3966. Terms, defined.
2-3971. Permit fees; inspection fees; other fees; rate.
2-3975. Director; surveys of milksheds; make and publish results.
2-3976. Pure Milk Cash Fund; created; use; investment.
2-39717. Field representative; powers; field representative permit; applicant;
qualifications.

143 2016 Cumulative Supplement



§2-3951 AGRICULTURE

Section

2-3981. Dairy plants, milk for manufacturing purposes, and pickup tankers; quality
tests; standards.

2-3982. Classification for sediment content; sediment standards; determination;
effect.

2-3982.01. Grade A Pasteurized Milk Ordinance requirements; facility in existence
prior to July 1, 2013; other facilities; requirements applicable.

2-3986. Milk in farm bulk tanks; cooled; temperature.
2-3988. Milk utensils; sanitation requirements.
2-3989. Water supply requirements; testing.
(e) DAIRY STUDY
2-3993. Report on dairy production and processing; Department of Agriculture;

duties; Agriculture Committee of Legislature; hearing.

(c) DAIRY INDUSTRY DEVELOPMENT ACT

2-3951 Nebraska Dairy Industry Development Board; created; members;
qualifications.

The Nebraska Dairy Industry Development Board is hereby created. Mem-
bers of the board shall (1) be residents of Nebraska, (2) be at least twenty-one
years of age, (3) have been actually engaged in the production of milk in this
state for at least five years, and (4) derive a substantial portion of their income
from the production of milk in Nebraska. Board members shall be nominated
and appointed as provided in sections 2-3951.01 to 2-3951.04.

Source: Laws 1992, LB 275, § 4; Laws 2004, LB 836, § 2; Laws 2013,
LB70, § 1.

2-3951.01 Board members; appointment; terms; officers; expenses.

(1) Members of the board shall, as nearly as possible, be representative of all
first purchasers of milk and individual producer-processors in the state and, to
the extent practicable, result in equitable representation of the various interests
of milk producers both in terms of the manner in which milk is marketed and
geographic distribution of milk production units in the state.

(2) The terms of the members of the board shall be three years, except that
the first term of the initial and additional members of the board shall be
staggered so that one-third of the members are appointed each year. The
number of years for the first term of new and additional members shall be
determined by the Governor. Once duly appointed and qualified, no member’s
term shall be shortened or terminated by any subsequent certification by the
Department of Agriculture of milk production units from which a first purchas-
er of milk purchases milk.

(3) The Director of Agriculture or his or her designee shall be an ex officio
member of the board but shall have no vote in board matters.

(4) Members of the board shall elect from among the members a chairperson,
a vice-chairperson, and such other officers as they deem necessary and appro-
priate.

(5) Members of the board shall be reimbursed for their actual and necessary
expenses as provided in sections 81-1174 to 81-1177.

Source: Laws 2004, LB 836, § 3; Laws 2013, LB70, § 2.

2-3951.02 Board members; nomination and appointment.
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(1) Members of the board shall be nominated and appointed as follows:

(a) Each first purchaser of milk which purchases milk from at least twenty-
one milk producers may submit to the Governor the names of up to two
nominees for each forty milk production units, or major portion thereof, from
which the first purchaser purchases milk. The Governor shall appoint one
member for each forty production units, or major portion thereof, from nomi-
nees submitted pursuant to this subdivision, except that if milk production units
certified by the Department of Agriculture have decreased so that each board
member appointed pursuant to this subdivision represents less than a major
portion of forty production units, the Governor shall maintain representation of;
one member for each forty production units, or major portion thereof, by not
filling a vacancy caused by a member’s term expiring; and

(b) All other first purchasers of milk and individual producer-processors who
are not included among milk production units claimed by a first purchaser of
milk entitled to submit nominees under subdivision (1)(a) of this section shall
be combined as a group for the purpose of submitting nominees, and each first
purchaser and individual producer-processor of the group may nominate up to
two nominees. The Governor shall appoint two members from nominees
submitted pursuant to this subdivision.

(2) Whenever the number of members of the board as determined by
subsection (1) of this section results in less than seven members, the Governor
shall appoint a member or members from the state at large to maintain
membership of the board at seven members. Whenever such appointment is
required, the board shall call for and submit a list of two or more nominees for
each additional member needed to the Governor, and the Governor shall
appoint a member or members from the nominees submitted pursuant to this
subsection.

(3) Nominations in the case of term expiration or new or at-large member-
ship and for all other vacancies shall be provided according to the process
prescribed in section 2-3951.04. The Governor may choose the members of the
board from the nominees submitted or may reject all nominees. If the Governor
rejects all nominees, names of nominees shall again be provided to the Gover-
nor until the appointment is filled.

Source: Laws 2004, LB 836, § 4; Laws 2013, LB70, § 3.

2-3951.03 Board members; vacancies.

(1) A vacancy on the board exists in the event of the death, incapacity,
removal, or resignation of any member; when a member ceases to be a resident
of Nebraska; when a member ceases to be a producer in Nebraska; or when the
member’s term expires. Members whose terms have expired shall continue to
serve until their successors are appointed and qualified, except that if such a
vacancy will not be filled, as determined by the Governor under section
2-3951.02, the member shall not serve after the expiration of his or her term.

(2) For purposes of filling vacancies on the board, the Governor shall appoint
one member from up to two nominees submitted by the vacating member’s
nominator under section 2-3951.02. In the event of a vacancy, the board shall
certify to the vacating member’s nominator that such a vacancy exists and shall
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request nominations to fill the vacancy for the remainder of the unexpired term
or for a new term, as the case may be.

Source: Laws 2004, LB 836, § 5; Laws 2013, LB70, § 4.

2-3951.04 Board members; nominations; notification; procedure.

(1) When nominations for board members are required, written notification
shall be given to each producer represented or to be represented by such
member, including an at-large member. The first purchaser or purchasers of]
milk shall notify each producer from whom the first purchaser buys milk that
each producer may submit written nominations. If the group represented is a
combination of first purchasers of milk and individual producer-processors or if
the member is an at-large member, the individual producer-processors shall
receive notification from the Department of Agriculture.

(2) Nominations shall be in writing and shall contain an acknowledgment
and consent by the producer being nominated. The nomination shall be re-
turned by the producer to the first purchaser of milk or to the department from
whom the producer received notification within fifteen days after the receipt of
the notification. For nominations to replace a member whose term is to expire
or for a new member, the producers shall receive notification between August 1
and August 15 preceding the expiration of the term of the member or the
beginning of the term of a new member. For all other vacancies, the producers
shall receive notification within thirty days after the member vacates his or her
position on the board or within thirty days after the board calls for an at-large
member or members as provided in section 2-3951.02.

(3) The first purchasers of milk, the department, or the board shall submit
nominations to the Governor by September 30, in the case of term expiration or
new or at-large member, or forty-five days after the member vacates his or her
position for all other vacancies. The Governor shall make the appointments
within thirty days after receipt of the nominations.

(4) All nominees shall meet the qualifications provided in section 2-3951.

Source: Laws 2004, LB 836, § 6; Laws 2013, LB70, § 5.

2-3962 Board; report; contents.

The board shall prepare a report on or before October 1 of each year setting
forth the income received from the assessments collected in accordance with
section 2-3958 for the preceding fiscal year, and the report shall include:

(1) The expenditure of funds by the board during the year for the administra-
tion of the Dairy Industry Development Act;

(2) A brief description of all contracts requiring the expenditure of funds by
the board;

(3) The action taken by the board on all such contracts;

(4) An explanation of all programs relating to the discovery, promotion, and
development of markets and industries for the utilization of dairy products and
the direct expense associated with each program;

(5) The name and address of each member of the board; and

(6) A brief description of the rules, regulations, and orders adopted and
promulgated by the board.
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The board shall submit the report electronically to the Clerk of the Legisla-
ture and shall make the report available to the public upon request.

Source: Laws 1992, LB 275, § 15; Laws 2013, LB222, § 1.

(d) NEBRASKA MILK ACT

2-3965 Act, how cited; provisions adopted by reference; copies.

(1) Sections 2-3965 to 2-3992 and the publications adopted by reference in
subsections (2) and (3) of this section shall be known and may be cited as the
Nebraska Milk Act.

(2) The Legislature adopts by reference the following official documents of]
the National Conference on Interstate Milk Shipments as published by the
United States Department of Health and Human Services, United States Public
Health Service/Food and Drug Administration:

(a) Grade A Pasteurized Milk Ordinance, 2011 Revision, as delineated in
subsection (3) of this section;

(b) Methods of Making Sanitation Ratings of Milk Shippers, 2011 Revision;

(c) Procedures Governing the Cooperative State-Public Health Service/Food
and Drug Administration Program of the National Conference on Interstate
Milk Shipments, 2011 Revision; and

(d) Evaluation of Milk Laboratories, 2011 Revision.

(3) All provisions of the Grade A Pasteurized Milk Ordinance, 2011 Revision,
including footnotes relating to requirements for cottage cheese, and the appen-
dixes with which the ordinance requires mandatory compliance are adopted
with the following exceptions:

(a) Section 9 of the ordinance is replaced by section 2-3969;

(b) Section 15 of the ordinance is replaced by section 2-3970;

(c) Section 16 of the ordinance is replaced by section 2-3974;

(d) Section 17 of the ordinance is not adopted;

(e) Section 3 of the ordinance, Administrative Procedures, Issuance of Per-
mits, is adopted with the following modifications:

(i) The department may suspend a permit for a definite period of time or
place the holder of a permit on probation upon evidence of violation by the
holder of any of the provisions of the Nebraska Milk Act; and

(ii) Decisions of the department may be appealed and such appeals shall be in
accordance with the Administrative Procedure Act; and

(f) Section 1 of the ordinance, Definitions, is adopted except for paragraph
W,

(4) Copies of the Ordinance, the Appendixes, and the publications, adopted by
reference, shall be filed in the offices of the Secretary of State, Clerk of the
Legislature, and Department of Agriculture. The copies filed with the Clerk of
the Legislature shall be filed electronically.

Source: Laws 1980, LB 632, § 1; Laws 1986, LB 900, § 1; Laws 1990, LB
856, § 2; Laws 1992, LB 366, § 2; Laws 1997, LB 201, § 1; Laws
2001, LB 198, § 1; R.S.Supp.,2006, § 2-3901; Laws 2007, LB111,
§ 1; Laws 2013, LB67, 8§ 1; Laws 2013, LB222, § 2.
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Cross References

Administrative Procedure Act, see section 84-920.

2-3966 Terms, defined.
For purposes of the Nebraska Milk Act, unless the context otherwise requires:

(1) 3-A Sanitary Standards means the standards for dairy equipment promul-
gated jointly by the Sanitary Standards Subcommittee of the Dairy Industry,
Committee, the Committee on Sanitary Procedure of the International Associa-
tion for Food Protection, and the Milk Safety Team, Food and Drug Administra-
tion, Public Health Service, Center for Food Safety and Applied Nutrition,
Department of Health and Human Services in effect on January 1, 2013;

(2) Acceptable milk means milk that qualifies under sections 2-3979 to 2-3982
as to sight and odor and that is classified acceptable for somatic cells, bacterial
content, drug residues, and sediment content;

(3) Components of milk means whey, whey and milk protein concentrate,
whey cream, cream, butter, skim milk, condensed milk, ultra-filtered milk, milk
powder, dairy blends that are at least fifty-one percent dairy components, and
any similar milk byproduct;

(4) C-I-P or cleaned-in-place means the procedure by which sanitary pipe-
lines or pieces of dairy equipment are mechanically cleaned in place by
circulation;

(5) Dairy products means products allowed to be made from milk for
manufacturing purposes and not required to be of Grade A quality;

(6) Department means the Department of Agriculture;

(7) Director means the Director of Agriculture or his or her duly authorized
agent or designee;

(8) Field representative means an individual qualified and trained in the
sanitary methods of production and handling of milk as set forth in the
Nebraska Milk Act and who is generally employed by a processing or manufac-
turing milk plant or cooperative for the purpose of quality control work;

(9) First purchaser means a person who purchases raw milk directly from the
farm for processing or for resale to a processor, who purchases milk products
or components of milk for processing or resale to a processor, or who utilizes
milk from the first purchaser’s own farm for the manufacturing of milk
products or dairy products;

(10) Grade A Pasteurized Milk Ordinance means the documents delineated in
subsection (3) of section 2-3965;

(11) Milk for manufacturing purposes means milk produced for processing
and manufacturing into products not required by law to be of Grade A quality;

(12) Milk distributor means a person who distributes milk, fluid milk, milk
products, or dairy products whether or not the milk is shipped within or into
the state. The term does not include a milk plant, a bulk milk hauler/sampler, on
a milk producer, as such terms are defined in the Grade A Pasteurized Milk
Ordinance, or a food establishment, as defined in the Nebraska Pure Food Act;

(13) Probational milk means milk classified undergrade for somatic cells,
bacterial content, or sediment content that may be accepted by plants for
specific time periods; and
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(14) Reject milk means milk that does not qualify under sections 2-3979 to
2-3982.

Source: Laws 1969, c. 5, § 3, p. 69; R.S.1943, (1976), § 81-263.89; Laws
1980, LB 632, § 14; Laws 1981, LB 333, § 1; Laws 1986, LB 900,
§ 12; Laws 1988, LB 871, § 19; Laws 1990, LB 856, § 6; Laws
1993, LB 121, § 77; Laws 1993, LB 268, § 1; Laws 2001, LB 198,
§ 7; R.S.Supp.,2006, § 2-3914; Laws 2007, LB111, § 2; Laws
2013, LB67, § 2.

Cross References

Nebraska Pure Food Act, see section 81-2,239.

2-3971 Permit fees; inspection fees; other fees; rate.

(1)(a) As a condition precedent to the issuance of a permit pursuant to the
Nebraska Milk Act, the annual permit fees shall be paid to the department on or
before August 1 of each year as follows:

(i) Milk plant processing 100,000 or less pounds per month. . . .. $100.00;
(ii) Milk plant processing 100,001 to 2,000,000 pounds per month. . .$500.00;
(iii) Milk plant processing more than 2,000,000 pounds per month

..... $1,000.00;

(iv) Receiving station. ........................ $200.00;

(v) Plant fabricating single-service articles. . . .. $300.00;

(vi) Milk distributor. .......... ... ... .. .. .... $150.00;

(vii) Transfer station......................... $100.00;

(viii) Milk tank truck cleaning facility.......... $100.00;

(ix) Bulk milk hauler/sampler.................. $25.00;

(x) Field representative........................ $25.00;

(xi) Grade A Milk producer......................... No Fee; and
(xii) Manufacturing milk producer.................... No Fee.

(b) On or before each August 1 a Milk Transportation Company shall pay
twenty-five dollars for each milk tank truck in service on July 1 of the current
year, but in no case shall the fee be less than one hundred dollars.

(2)(a) All milk or components of milk produced or processed in Nebraska and
milk or components of milk shipped in for processing shall be subject to the
payment of inspection fees as provided in this subsection.

(b) There shall be three categories of inspection fees as follows:

(1) The inspection fee for raw milk purchased directly off the farm by first
purchasers shall have a maximum inspection fee of two and five-tenths cents
per hundredweight for raw milk and shall be paid by first purchasers;

(ii) The inspection fee for milk processed by a milk plant shall be seventy-five
percent of the fee paid by first purchasers and shall be paid by the milk plant;
and

(iii) The inspection fee for components of milk processed shall be fifty percent
of the fee paid by first purchasers and shall be paid by the milk plant.

(c) All fees shall be paid on or before the last day of the month for milk or
components of milk produced or processed during the preceding month. Any
unpaid fee shall be increased one and one-half percent each month beginning
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with the day following the date the fee was due. Any remaining amount due,
including any unpaid charges previously made pursuant to this section, shall be
increased at the same rate on the corresponding day of each succeeding month
until paid. The purpose of increasing the fees is to cover the administrative
costs associated with collecting fees, and all money collected as increased fees
shall be remitted to the State Treasurer for credit to the Pure Milk Cash Fund.

(d) The director may raise or lower the inspection fees each year, but the fees
shall not exceed the maximum fees set out in subdivision (b) of this subsection.
The director shall determine the fees based on the estimated annual revenue
and fiscal year-end fund balance determined as follows:

(i) The estimated annual revenue shall not be greater than one hundred seven
percent of the program cash fund appropriations allocated for the Nebraska
Milk Act;

(ii) The estimated fiscal year-end cash fund balance shall not be greater than
seventeen percent of the program cash fund appropriations allocated for the
act; and

(iii) All fee increases or decreases shall be equally distributed between
categories to maintain the percentages set forth in subdivision (b) of this
subsection.

(3) If any person required to have a permit pursuant to the act has been
operating prior to applying for a permit, an additional fee of one hundred
dollars shall be paid upon application.

Source: Laws 1980, LB 632, § 6; Laws 1986, LB 900, § 6; Laws 1992, LB
366, § 4; Laws 1997, LB 752, § 58; Laws 2001, LB 198, § 3;
R.S.Supp.,2006, § 2-3906; Laws 2007, LB111, § 7; Laws 2013,
LB67, § 3.

2-3975 Director; surveys of milksheds; make and publish results.

The director shall make and publish the results of periodic surveys of
milksheds to determine the degree of compliance with the sanitary require-
ments for the production, processing, handling, distribution, sampling, and
hauling of milk and milk products as provided in the Nebraska Milk Act. The
director shall have the power to adopt and promulgate reasonable rules and
regulations in accordance with the procedure defined in the Administrative
Procedure Act for the interpretation and enforcement of this section. Such a
survey or rating of a milkshed shall follow the procedures prescribed by the
United States Department of Health and Human Services, United States Food
and Drug Administration, in its documents, as delineated in section 2-3965,
entitled Methods of Making Sanitation Ratings of Milk Shippers and Proce-
dures Governing the Cooperative State-Public Health Service/Food and Drug
Administration Program of the National Conference on Interstate Milk Ship-
ments.

Source: Laws 1980, LB 632, § 10; Laws 1986, LB 900, § 9; Laws 1990,
LB 856, § 4; Laws 1995, LB 406, § 1; Laws 1997, LB 201, § 4;
Laws 2001, LB 198, § 6; R.S.Supp.,2006, § 2-3910; Laws 2007,
LB111,§ 11; Laws 2013, LB67, § 4.

Cross References

Administrative Procedure Act, see section 84-920.
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2-3976 Pure Milk Cash Fund; created; use; investment.

All fees paid to the department in accordance with the Nebraska Milk Act
shall be remitted to the State Treasurer for credit to the Pure Milk Cash Fund,
which fund is hereby created. All money credited to the fund shall be appropri-
ated to the uses of the department to aid in defraying the expenses of adminis-
tering the act. Any money in the fund available for investment shall be invested
by the state investment officer pursuant to the Nebraska Capital Expansion Act
and the Nebraska State Funds Investment Act.

Source: Laws 1980, LB 632, § 11; Laws 1986, LB 900, § 10; Laws 1995,
LB 7,8 23; R.S.1943, (1997), § 2-3911; Laws 2007, LB111, § 12;
Laws 2013, LB67, § 5.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

2-3977 Field representative; powers; field representative permit; applicant;
qualifications.

(1) Milk plants or any entity purchasing raw milk from producers holding a
permit under the Nebraska Milk Act may employ, contract with, or otherwise
provide for the services of a competent and qualified field representative who
may:

(a) Inform new producers about the requirements of dairy farm sanitation
and assist dairy producers with milk quality problems;

(b) Collect and submit samples at the request of the department; and

(c) Advise the department of any circumstances that could be of public health
significance.

(2) An applicant for a field representative permit shall be trained in the
sanitation practices for the sampling, care of samples, and milk hauling
requirements of the Nebraska Milk Act. Prior to obtaining a field representative
permit, the applicant shall take and pass an examination approved by the
department and shall pay the permit fee set forth in section 2-3971. The permit
shall expire on July 31 of the year following issuance.

Source: Laws 2007, LB111, § 13; Laws 2013, LB67, § 6.

2-3981 Dairy plants, milk for manufacturing purposes, and pickup tankers;
quality tests; standards.

(1) All dairy plants using milk for manufacturing purposes shall run the
quality tests set out in this section in a state-certified laboratory and report the
results to the department upon request. The test methods shall be those stated
in laboratory procedures.

(2) Milk for manufacturing purposes shall be classified for bacterial content
by the standard plate count or plate loop count. Bacterial count limits of]
individual producer milk shall not exceed five hundred thousand per milliliter.

(3) Bacterial counts for milk for manufacturing purposes shall be run at least
four times in six consecutive months at irregular intervals at times designated
by the director on representative samples of each producer’s milk. Whenever
any two out of four consecutive bacterial counts exceed five hundred thousand
per milliliter, the producer shall be sent a written notice by the department.
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Such notice shall be in effect so long as two of the last four consecutive samples
exceed the limit of the standard set out in subsection (2) of this section. A
producer sample shall be taken between three and twenty-one days after the
second excessive count. If that sample indicates an excessive bacterial count,
the producer’s milk shall be rejected until subsequent testing indicates a
bacterial count of five hundred thousand per milliliter or less.

(4) All standards and procedures of the Grade A Pasteurized Milk Ordinance
relating to somatic cells shall apply to milk for manufacturing purposes.

(5) The industry shall test all producer’s milk and bulk milk pickup tankers
for drug residues in accordance with Appendix N, Drug Residue Testing and
Farm Surveillance, of the Grade A Pasteurized Milk Ordinance.

Source: Laws 1980, LB 632, § 17; Laws 1986, LB 900, § 14; Laws 1988,
LB 871, § 20; Laws 1993, LB 268, § 3; Laws 1997, LB 201, § 5;
Laws 2001, LB 198, § 9; R.S.Supp.,2006, § 2-3917; Laws 2007,
LB111,§ 17; Laws 2013, LB67, § 7.

2-3982 Classification for sediment content; sediment standards; determina-
tion; effect.

(1) Milk for manufacturing purposes shall be classified for sediment content,
regardless of the results of the appearance and odor examination described in
section 2-3980, according to sediment standards as follows:

(a) No. 1: Acceptable, not to exceed fifty-hundredths milligrams or its equiva-
lent;

(b) No. 2: Acceptable, not to exceed one and fifty-hundredths milligrams or
its equivalent;

(¢) No. 3: Probational, not over ten days, not to exceed two and fifty-
hundredths milligrams or its equivalent; and

(d) No. 4: Reject, over two and fifty-hundredths milligrams or its equivalent.

(2) Methods for determining the sediment content of the milk of individual
producers shall be the methods described in 7 C.F.R. 58.134, as such section
existed on July 1, 2011.

(3) Sediment testing shall be performed at least four times every six months
at irregular intervals as designated by the director.

(4) If the sediment disc is classified as No. 1, No. 2, or No. 3, the producer’s
milk may be accepted. If the sediment disc is classified as No. 4, the milk shall
be rejected. A producer’s milk that is classified as No. 3 may be accepted for a
period not to exceed ten calendar days. If at the end of ten days the producer’s
milk does not meet acceptable sediment classification No. 1 or No. 2, it shall be
rejected from the market. If the sediment disc is classified as No. 4, the milk
shall be rejected and no further shipments accepted unless the milk meets the
requirements of No. 3 or better.

Source: Laws 1986, LB 900, § 15; Laws 1993, LB 268, § 4; Laws 2001,
LB 198, § 10; R.S.Supp.,2006, § 2-3917.01; Laws 2007, LB111,
§ 18; Laws 2013, LB67, § 8.

2-3982.01 Grade A Pasteurized Milk Ordinance requirements; facility in
existence prior to July 1, 2013; other facilities; requirements applicable.
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A facility producing milk for manufacturing purposes in existence prior to
July 1, 2013, which does not meet all of the requirements of the Grade A
Pasteurized Milk Ordinance shall be acceptable for use only if it meets the
requirements of sections 2-3983 to 2-3989. After July 1, 2013, all new facilities
that produce milk and facilities that produce milk that are under new owner-
ship shall be required to meet the requirements of the Grade A Pasteurized Milk
Ordinance.

Source: Laws 2013, LB67, § 9.

2-3986 Milk in farm bulk tanks; cooled; temperature.

Milk for manufacturing purposes in farm bulk tanks shall be cooled to forty
degrees Fahrenheit or lower within two hours after milking and maintained at
fifty degrees Fahrenheit or lower until transferred to the transport tank. Milk
offered for sale for manufacturing purposes shall be in a farm bulk tank that
meets all 3-A Sanitary Standards.

Source: Laws 1969, c. 5, § 12, p. 75; R.S.1943, (1976), § 81-263.98; Laws
1980, LB 632, § 22; Laws 1986, LB 900, § 18; Laws 1993, LB
268, § 8; R.S.1943, (1997), § 2-3922; Laws 2007, LB111, § 22;
Laws 2013, LB67, § 10.

2-3988 Milk utensils; sanitation requirements.

At a facility producing milk for manufacturing purposes, utensils, milk cans,
milking machines, including pipeline systems, and other equipment used in the
handling of milk shall be maintained in good condition, shall be free from rust,
open seams, milkstone, or any unsanitary condition, and shall be washed,
rinsed, and drained after each milking, stored in suitable facilities, and sani-
tized immediately before use. New or replacement can lids shall be umbrella
type. All new utensils, new farm bulk tanks, and equipment shall meet 3-A
Sanitary Standards and comply with applicable rules and regulations of the
department. Equipment manufactured in conformity with 3-A Sanitary Stan-
dards complies with the sanitary design and construction standards of the
Nebraska Milk Act.

Source: Laws 1969, c. 5, § 14, p. 76; R.S.1943, (1976), § 81-263.100;
Laws 1980, LB 632, § 24; Laws 1986, LB 900, § 20; Laws 1993,
LB 268, § 10; Laws 2001, LB 198, § 11; R.S.Supp.,2006,
§ 2-3924; Laws 2007, LB111, § 24; Laws 2013, LB67, § 11.

2-3989 Water supply requirements; testing.

The water supply at a facility producing milk for manufacturing purposes
shall be safe, clean, and ample for the cleaning of dairy utensils and equipment.
The water supply shall meet the bacteriological standards established by the
Department of Health and Human Services at all times. Water samples shall be
taken, analyzed, and found to be in compliance with the requirements of the
Nebraska Milk Act prior to the issuance of a permit to the producer and
whenever any major change to the well or water source occurs. Wells or water
sources which do not meet the construction standards of the Department of
Health and Human Services shall be tested annually, and wells or water
sources which do meet the construction standards of the Department of Health
and Human Services shall be tested every three years. Whenever major altera-
tions or repairs occur or a well or water source repeatedly recontaminates, the
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water supply shall be unacceptable until such time as the construction stan-
dards are met and an acceptable supply is demonstrated. All new producers
issued permits under the Nebraska Milk Act shall be required to meet the
construction standards established by the Department of Health and Human
Services for private water supplies.

Source: Laws 1969, c. 5, § 15, p. 76; R.S.1943, (1976), § 81-263.101;
Laws 1980, LB 632, § 25; Laws 1986, LB 900, § 21; Laws 1989,
LB 38,8 5; Laws 1993, LB 268, § 11; Laws 1996, LB 1044, § 40;
R.S.1943, (1997), § 2-3925; Laws 2007, LB111, § 25; Laws 2007,
LB296, § 19; Laws 2013, LB67, § 12.

(e) DAIRY STUDY

2-3993 Report on dairy production and processing; Department of Agricul-
ture; duties; Agriculture Committee of Legislature; hearing.

(1) On or before November 15, 2014, the Director of Agriculture shall provide
a report to the Legislature, in electronic format, that contains:

(a) A quantitative and qualitative description of dairy production in Nebraska,
including an overview on the numbers, sizes, and ownership characteristics of;
dairy operations in the state, current quantity and value of milk production,
trends in milk production, and measures of productivity of dairy production in
Nebraska;

(b) A comparison of volume and value of milk production and trends in milk
production in Nebraska to that of neighboring states and nationally;

(c) A listing and description of milk processing facilities in Nebraska and a
description of marketing affiliations and final consumer markets and destina-
tions, including self-processing and direct marketing, for milk produced in
Nebraska;

(d) An evaluation of the potential for expanded milk production in Nebraska
with respect to (i) the ability of agricultural, institutional, and commercial
assets within the state to support expanded production, (ii) the capacity of
instate processors to utilize increased instate milk production, (iii) the potential
for expansion of self-processing and direct marketing of Nebraska milk and
dairy products, (iv) serving new or expanding markets outside of Nebraska, and
(v) the potential for investment in new or expanded dairy processing facilities;

(e) A discussion of constraints to the establishment of new milk production
facilities, expansion of milk production, and relocation of dairy operations into
Nebraska;

(f) A review of public and private programs and initiatives to stimulate
expanded milk production in Nebraska and to recruit milk production to
relocate to Nebraska; and

(g) A compilation and overview of state incentives and outreach and market-
ing programs for the recruitment or relocation of dairy production and process-
ing or the stimulation of investment in new or expanded dairy production and
processing for states surrounding Nebraska.

(2) In the report, the Director of Agriculture may include any recommenda-
tions to the Legislature regarding actions state government may take to aid and
encourage expansion of milk production and markets for milk production in
Nebraska. It is the intent of the Legislature that the Agriculture Committee of
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the Legislature shall hold a public hearing to receive the report and to take
public comment on the report and any recommendations.

Source: Laws 2014, LB941, § 1.

ARTICLE 43
AGRICULTURAL LIMING MATERIALS

Section

2-4323. Retailer licensee; tonnage report; inspection fee; additional administrative fee;
department; powers; director; duties.

2-4324. Fees; disbursement.

2-4326. Director; department; enforcement; orders; seizure of material; procedure.

2-4327. Violations; penalty; written warning; Attorney General or county attorney;
duties; enforcement; appeal.

2-4323 Retailer licensee; tonnage report; inspection fee; additional adminis-
trative fee; department; powers; director; duties.

(1) Every retailer licensee shall file, not later than the last day of January and
July of each year, a semiannual tonnage report on forms provided by the
department, setting forth the number of net tons of each agricultural liming
material sold in Nebraska during the preceding six-month period, which report
shall cover the periods from July 1 to December 31 and January 1 to June 30,
and such other information as the director shall deem necessary. All persons
required to be licensed pursuant to the Agricultural Liming Materials Act shall
file such report regardless of whether any inspection fee is due. Upon filing the
report, such person shall pay the inspection fee at the rate prescribed pursuant
to this section. The inspection fee shall be at the rate fixed by the director but
not exceeding ten cents per ton. The fee shall be set at an amount to cover the
expenses of the inspection provided in section 2-4325 and the costs of adminis-
tering this section. The minimum inspection fee required pursuant to this
section shall be five dollars, and no inspection fee shall be paid more than once
for any one product. In the case of agricultural lime slurry, the fee shall be paid
on the base lime material only.

(2) If a person fails to report and pay the fee required by subsection (1) of this
section by January 31 and July 31, the fee shall be considered delinquent and
the person owing the fee shall pay an additional administrative fee of twenty-
five percent of the delinquent amount for each month it remains unpaid, not to
exceed one hundred percent of the original amount due. The department may
waive the additional administrative fee based upon the existence and extent of
any mitigating circumstances that have resulted in the late payment of such fee.
The purpose of the additional administrative fee is to cover the administrative
costs associated with collecting fees, and all money collected as an additional
administrative fee shall be remitted to the State Treasurer for credit to the
Fertilizers and Soil Conditioners Administrative Fund. Failure to make an
accurate statement of tonnage or to pay the inspection fee or comply as
provided in this subsection shall constitute sufficient cause for the cancellation
of all product registrations or licenses on file for such person.

(3) The director shall annually make information available in such form as he
or she may deem proper concerning the tons of agricultural liming material
sold in this state. Such report shall in no way divulge the operation of any
registrant or licensee.

Source: Laws 1981, LB 396, § 23; Laws 1983, LB 539, § 8; Laws 2015,
LB92, § 1.
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2-4324 Fees; disbursement.

All fees paid to the department pursuant to the Agricultural Liming Materials
Act shall be remitted to the State Treasurer for credit to the Fertilizers and Soil
Conditioners Administrative Fund. All money credited to the fund shall be used
by the department to aid in defraying expenses of administering the Agricultur-
al Liming Materials Act and the Nebraska Commercial Fertilizer and Soil
Conditioner Act.

Source: Laws 1981, LB 396, § 24; Laws 2003, LB 157, § 3; Laws 2015,
LB92, § 2.

Cross References

Nebraska Commercial Fertilizer and Soil Conditioner Act, see section 81-2,162.22.

2-4326 Director; department; enforcement; orders; seizure of material; pro-
cedure.

(1) When the director has reasonable cause to believe agricultural liming
materials are being sold in violation of the Agricultural Liming Materials Act or
the rules and regulations adopted and promulgated pursuant to the act, he or
she may issue and enforce a written or printed stop-sale, stop-use, or removal
order to the owner or custodian of any lot of agricultural liming material. The
department may order the owner or custodian to hold such material at a
designated place when the department finds such material is being offered or
exposed for sale by the owner or custodian in violation of the act or the rules
and regulations. Such material shall be released when the act or the rules and
regulations have been complied with, such violations have otherwise been
legally disposed of in writing, and all costs and expense incurred in connection
with such material’s holding have been paid. This section shall not apply if the
owner or custodian is the ultimate consumer of the agricultural liming material
and he or she has title to such materials.

(2) Any agricultural liming materials not in compliance with the act or the
rules and regulations shall be subject to seizure on complaint of the director to
a court of competent jurisdiction in the area in which the agricultural liming
materials are located. If the court finds the agricultural liming materials to be
in violation of the act or the rules and regulations and orders the condemnation
of the agricultural liming materials, such agricultural liming materials shall be
disposed of in any manner consistent with the quality of the agricultural liming
materials and the laws of the State of Nebraska. The court shall not order
disposition without first giving the claimant an opportunity to apply to the
court for release of the agricultural liming materials or for permission to
process or relabel such product to bring it into compliance with the act.

Source: Laws 1981, LB 396, § 26; Laws 1983, LB 539, § 10; Laws 1988,
LB 871, § 27; Laws 2015, LB92, § 3.

2-4327 Violations; penalty; written warning; Attorney General or county
attorney; duties; enforcement; appeal.

(1) Any person violating the Agricultural Liming Materials Act shall be guilty
of a Class IV misdemeanor upon the first conviction thereof, and a Class II
misdemeanor for each subsequent conviction thereof.

(2) Nothing in the act shall be construed to require the director or his or her
duly authorized agent to report a violation in order to prosecute or to institute
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seizure proceedings as a result of minor violations of the act when he or she
believes that the public interest will best be served by a suitable written
warning to the violator.

(3) The Attorney General or the county attorney of the county in which any
violation occurs or is about to occur, when notified by the department of such
violation or threatened violation, shall pursue appropriate proceedings pursu-
ant to section 2-4326 or this section or both without delay.

(4) In order to insure compliance with the act, the department may apply for
a restraining order, a temporary or permanent injunction, or a mandatory
injunction against any person violating or threatening to violate the act or the
rules and regulations adopted and promulgated pursuant to the act. The district
court of the county where the violation is occurring or is about to occur shall
have jurisdiction to grant such relief upon good cause shown. Relief may be
granted notwithstanding the existence of any other remedy at law and shall be
granted without bond.

(5) Any person adversely affected by an action, order, or ruling made by the
department pursuant to the act may appeal the action, order, or ruling, and the
appeal shall be in accordance with the Administrative Procedure Act.

Source: Laws 1981, LB 396, § 27; Laws 2015, LB92, § 4.

Cross References

Administrative Procedure Act, see section 84-920.

ARTICLE 46
EROSION AND SEDIMENT CONTROL

Section

2-4603. Terms, defined.

2-4604. State program; director; duties; program contents; revisions; hearings.

2-4605. District program; contents; review.

2-4608. Excess soil erosion; complaint; inspection; remedial action; failure to comply;
cease and desist order.

2-4610. Conformance with farm unit conservation plan or soil-loss tolerance level;
effect; cost-sharing assistance; availability; lack of cost-sharing assistance;
effect.

2-4612. Order for immediate compliance; when authorized.

2-4613. District court action; procedures; order; appeal; failure to comply with order;
effect.

2-4603 Terms, defined.

For purposes of the Erosion and Sediment Control Act, unless the context
otherwise requires:

(1) Commission means the Nebraska Natural Resources Commission;

(2) Conservation agreement means an agreement between the owner or
operator of a farm unit and the district in which the owner or operator agrees
to implement a farm unit conservation plan or, with the approval of the district
within which the farm unit is located, a portion of a farm unit conservation
plan. The agreement shall include a schedule for implementation and may be
conditioned on the district or other public entity furnishing technical, planning,
or financial assistance in the establishment of the soil and water conservation
practices necessary to implement the plan or a portion of the plan;
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(3) Director means the Director of Natural Resources;
(4) District means a natural resources district;
(5) Erosion or sediment control practice means:

(a) The construction or installation and maintenance of permanent structures
or devices necessary to carry, to a suitable outlet away from any building site,
any commercial or industrial development, or any publicly or privately owned
recreational or service facility not served by a central storm sewer system, any
water which would otherwise cause erosion in excess of the applicable soil-loss
tolerance level and which does not carry or constitute sewage or industrial or
other waste;

(b) The employment of temporary devices or structures, temporary seeding,
fiber mats, plastic, straw, diversions, silt fences, sediment traps, or other
measures adequate either to prevent erosion in excess of the applicable soil-loss
tolerance level or to prevent excessive downstream sedimentation from land
which is the site of or is directly affected by any nonagricultural land-disturbing
activity; or

(c) The establishment and maintenance of vegetation upon the right-of-way of
any completed portion of any public street, road, or highway or the construc-
tion or installation thereon of permanent structures or devices or other meas-
ures adequate to prevent erosion of the right-of-way in excess of the applicable
soil-loss tolerance level,;

(6) Excess erosion means the occurrence of erosion in excess of the applica-
ble soil-loss tolerance level which causes or contributes to an accumulation of]
sediment upon the lands of any other person to the detriment or damage of
such other person;

(7) Farm unit conservation plan means a plan jointly developed by the owner
and, if appropriate, the operator of a farm unit and the district within which
the farm unit is located based upon the determined conservation needs for the
farm unit and identifying the soil and water conservation practices which may
be expected to prevent soil loss by erosion from that farm unit in excess of the
applicable soil-loss tolerance level. The plan may also, if practicable, identify
alternative practices by which such objective may be attained;

(8) Nonagricultural land-disturbing activity means a land change, including,
but not limited to, tilling, clearing, grading, excavating, transporting, or filling
land, which may result in soil erosion from wind or water and the movement of
sediment and sediment-related pollutants into the waters of the state or onto
lands in the state but does not include the following:

(a) Activities related directly to the production of agricultural, horticultural,
or silvicultural crops, including, but not limited to, tilling, planting, or harvest-
ing of such crops;

(b) Installation of aboveground public utility lines and connections, fence-
posts, sign posts, telephone poles, electric poles, and other kinds of posts or
poles;

(c) Emergency work to protect life or property;

(d) Activities related to the construction of housing, industrial, and commer-
cial developments on sites under two acres in size; and

(e) Activities related to the operation, construction, or maintenance of indus-
trial or commercial public power district or public power and irrigation district
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facilities or sites when such activity is conducted pursuant to state or federal
law or is part of the operational plan for such facility or site;

(9) Person means any individual, partnership, limited liability company, firm,
association, joint venture, public or private corporation, trust, estate, commis-
sion, board, institution, utility, cooperative, municipality or other political
subdivision of this state, interstate body, or other legal entity;

(10) Soil and water conservation practice means a practice which serves to
prevent erosion of soil by wind or water in excess of the applicable soil-loss
tolerance level from land used only for agricultural, horticultural, or silvicultur-
al purposes. Soil and water conservation practice includes, but is not limited to:

(a) Permanent soil and water conservation practice, including the planting of
perennial grasses, legumes, shrubs, or trees, the establishment of grassed
waterways, the construction of terraces, and other permanent soil and water
practices approved by the district; and

(b) Temporary soil and water conservation practice, including the planting of
annual or biennial crops, use of strip-cropping, contour planting, minimum or
mulch tillage, and other cultural practices approved by the district; and

(11) Soil-loss tolerance level means the maximum amount of soil loss due to
erosion by wind or water, expressed in terms of tons per acre per year, which is
determined to be acceptable in accordance with the Erosion and Sediment
Control Act. Soil loss may be impacted by water erosion which may include (a)
sheet and rill erosion which includes relatively uniform soil loss across the
entire field slope which may leave small channels located at regular intervals
across the slope and (b) ephemeral gully erosion which occurs in well-defined
depressions or natural drainageways where concentrated overland flow results
in the convergence of rills forming deeper and wider channels.

Source: Laws 1986, LB 474, § 3; Laws 1988, LB 594, § 1; Laws 1993, LB
121, § 80; Laws 1994, LB 480, § 22; Laws 2015, LB206, § 1.

2-4604 State program; director; duties; program contents; revisions; hear-
ings.

(1) The director shall, in cooperation with the commission, the Department of
Environmental Quality, the Natural Resources Conservation Service of the
United States Department of Agriculture, and other appropriate state and
federal agencies, develop and coordinate a comprehensive state erosion and
sediment control program designed to reduce soil erosion in this state to
tolerable levels. The program, which shall be reasonable and attainable, shall
include:

(a) The soil-loss tolerance level for the various types of soils in the state;

(b) State goals and a state strategy for reducing soil losses on all lands in the
state to an amount no more than the applicable soil-loss tolerance level;

(¢) Guidelines for establishing priorities for implementation of the program at
the state and local levels;

(d) Types of assistance to be provided by the state to districts, cities, and
counties in the implementation of the state and local erosion and sediment
control programs; and
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(e) Such other elements as the director deems appropriate in accordance
with the objectives of the Erosion and Sediment Control Act, including any
recommendations for further legislative or administrative action.

(2) The state erosion and sediment control program may be revised by the
director and the commission at any time. Before approving any such changes,
the director and the commission shall conduct at least four public hearings or
meetings to receive information from interested persons in different parts of the
state.

Source: Laws 1986, LB 474, § 4; Laws 1993, LB 3, § 5; Laws 2015,
LB206, § 2.

2-4605 District program; contents; review.

(1) Each district shall, with the approval of the director, adopt a district
program for implementation of the state erosion and sediment control program.
Each district’s program shall include the:

(a) Soil-loss tolerance levels for the various types of soils in the district. The
soil-loss tolerance levels shall be adopted and promulgated as rules and
regulations and may be more but not less stringent than those adopted by the
director. It is the intent of the Legislature that no land within the state be

assigned a soil-loss tolerance level that cannot reasonably be applied to such
land;

(b) Recommended erosion or sediment control practices and soil and water
conservation practices which are suitable for controlling erosion and sedimen-
tation within the district; and

(¢) Programs, procedures, and methods the district plans to adopt and
employ to implement the state erosion and sediment control program. Each
district may subsequently amend or modify the program as necessary, subject
to the approval of the director.

(2) The director with the advice and recommendation of the commission shall
review each district’s program and all amendments thereto and shall approve
the program or amendments if the director determines that the district’s
program is reasonable, attainable, and in conformance with the state erosion
and sediment control program.

Source: Laws 1986, LB 474, § 5; Laws 1988, LB 594, § 2; Laws 2015,
LB206, § 3.

2-4608 Excess soil erosion; complaint; inspection; remedial action; failure to
comply; cease and desist order.

(1) Except to the extent jurisdiction has been assumed by a municipality or
county in accordance with section 2-4606, the district may inspect or cause to
be inspected any land within the district upon receipt of a written and signed
complaint which alleges that soil erosion is occurring in excess of the applica-
ble soil-loss tolerance level. Complaints shall be filed on a form provided by the
director. Complaints may be filed by any owner or operator of land being
damaged by sediment, by any state agency or political subdivision whose roads
or other public facilities are being damaged by sediment, by any state agency on
political subdivision with responsibility for water quality maintenance if it is
alleged that the soil erosion complained of is adversely affecting water quality,
or by a staff member or other agent of the district authorized by the board of
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directors to file such complaints. Inspections following receipt of a written and
signed complaint may be made only after notice to the owner and, if appropri-
ate, the operator of the land involved, and such person shall be given an
opportunity to accompany the inspector.

(2) The owner, the operator if appropriate, and the district may agree to a
plan and schedule for eliminating excess erosion on and sedimentation from
the land involved. Any such agreement may be enforced in district court in the
same manner as an administrative order issued pursuant to the Erosion and
Sediment Control Act. If no agreement is reached, the findings of the inspection
shall be presented to the district board of directors and the owner and, if
appropriate, the operator of the land shall be given a reasonable opportunity to
be heard at a meeting of the board or, if requested, at a public hearing. If the
district finds that the alleged sediment damage is occurring and that excess
erosion is occurring on the land inspected, it shall issue an administrative order
to the owner of record and, if appropriate, to the operator describing the land
and stating as nearly as possible the extent to which the soil erosion exceeds the
applicable soil-loss tolerance level. When the complained-of erosion is the result
of agricultural, horticultural, or silvicultural activities, the district shall direct
the owner and, if appropriate, the operator to bring the land into conformance
with the applicable soil-loss tolerance level. When the complained-of erosion is
the result of a nonagricultural land-disturbing activity, the district may author-
ize the owner and, if appropriate, the operator to either bring such land into
conformance with the soil-loss tolerance level or to prevent sediment resulting
from excess erosion from leaving such land.

(3) The district may specify, as applicable, alternative soil and water conser-
vation practices or erosion or sediment control practices which the owner and,
if appropriate, the operator may use to comply with the administrative order. A
copy of the administrative order shall be delivered by either personal service or
certified or registered mail to each person to whom it is directed and shall:

(a) In the case of erosion occurring on the site of any nonagricultural land-
disturbing activity, state a reasonable time after service or mailing of the order
when the work necessary to establish or maintain erosion or sediment control
practices shall be commenced and the time, not more than forty-five days after
service or mailing of the order, when the work shall be satisfactorily completed;

(b) In all other cases, state the time, not more than six months after service or
mailing of the order, the work needed to establish or maintain the necessary
soil and water conservation practices or permanent erosion control practices
shall be commenced and the time, not more than one year after the service or
mailing of the order, the work shall be satisfactorily completed, unless the
requirements of the order are superseded by section 2-4610; and

(c) State any reasonable requirements regarding the operation, utilization,
and maintenance of the practices to be installed, constructed, or applied.

(4) Following refusal of a landowner to discontinue an activity causing
erosion described in this section and to establish a plan and schedule for
eliminating excess erosion pursuant to subsection (2) of this section, and if the
immediate discontinuance of such activity is necessary to reduce or eliminate
damage to neighboring property, the district may petition the district court for
an order to the owner and, if appropriate, the operator, to immediately cease
and desist such activity until excess erosion can be brought into conformance
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with the soil-loss tolerance level or sediment resulting from excess erosion is
prevented from leaving the property.

(5) Upon failure to comply with the order, the owner or, if appropriate, the
operator shall be deemed in violation of the Erosion and Sediment Control Act
and subject to further actions as provided by such act.

Source: Laws 1986, LB 474, § 8; Laws 1988, LB 594, § 3; Laws 1994, LB
480, § 23; Laws 2015, LB206, § 4.

2-4610 Conformance with farm unit conservation plan or soil-loss tolerance
level; effect; cost-sharing assistance; availability; lack of cost-sharing assis-
tance; effect.

(1) Any person owning or operating private agricultural, horticultural, or
silvicultural lands who has a farm unit conservation plan approved by the
district and is implementing and maintaining the plan in strict compliance with
a conservation agreement or any person whose normal agricultural, horticul-
tural, and silvicultural practices are in conformance with the applicable soil-
loss tolerance level shall, for purposes of such land, be deemed to be in
compliance with the requirements of the Erosion and Sediment Control Act and
any approved erosion and sediment control program.

(2) To prevent excess erosion and sediment from leaving the land due to any
agricultural or nonagricultural land-disturbing activity, cost-sharing assistance
may be available from any district. Such assistance may be used for any erosion
or sediment control practice. The lack of available cost-sharing assistance does
not offset the requirement that the owner and, if appropriate, the operator of
such land comply with the terms of an approved plan of compliance or an
administrative order.

Source: Laws 1986, LB 474, § 10; Laws 1988, LB 594, § 4; Laws 1994,
LB 480, § 24; Laws 2015, LB206, § 5.

2-4612 Order for immediate compliance; when authorized.

The district shall petition the district court for a court order requiring
immediate compliance with an administrative order previously issued by the
district if:

(1) The work necessary to comply with the administrative order is not
commenced on or before the date specified in such order or in any supplemen-
tary orders subsequently issued unless, in the judgment of the district, the
failure to commence or complete the work as required by the administrative
order is due to factors beyond the control of the person to whom such order is
directed and the person can be relied upon to commence and complete the
necessary work at the earliest possible time;

(2) The work is not being performed with due diligence or is not satisfactorily
completed by the date specified in the administrative order or the practices are
not being operated, utilized, or maintained as required;

(3) The work is not of a type or quality specified by the district and, when
completed, it will not or does not reduce soil erosion from such land below the
soil-loss tolerance level or, to the extent excess erosion is permitted by the
district for a nonagricultural land-disturbing activity, will not or does not
prevent sediment resulting from such excess erosion from leaving the land
involved; or
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(4) The person to whom the administrative order is directed advises the
district that he or she does not intend to commence or complete such work.

Source: Laws 1986, LB 474, § 12; Laws 1988, LB 594, § 5; Laws 2015,
LB206, § 6.

2-4613 District court action; procedures; order; appeal; failure to comply
with order; effect.

In the district court action, the burden of proof shall be upon the district to
show that soil erosion is occurring in excess of the applicable soil-loss tolerance
level and that the landowner or operator has not established or maintained soil
and water conservation practices or erosion or sediment control practices in
compliance with the district’s erosion and sediment control program. Upon
receiving satisfactory proof, the court shall issue an order directing the owner
or operator to comply with the administrative order previously issued by the
district. The court may modify the administrative order if deemed necessary.
Notice of the court order shall be given by either personal service or certified or
registered mail to each person to whom the order is directed, who may, within
thirty days from the date of the court order, appeal to the Court of Appeals. Any
person who fails to comply with the court order issued within the time specified
in such order, unless the order has been stayed pending an appeal, shall be
deemed in contempt of court and punished accordingly.

Source: Laws 1986, LB 474, § 13; Laws 1991, LB 732, § 10; Laws 2015,
LB206, § 7.

ARTICLE 49
CLIMATE ASSESSMENT

Section
2-4902. Climate Assessment Response Committee; duties.

2-4902 Climate Assessment Response Committee; duties.
The Climate Assessment Response Committee shall:

(1) Provide timely and systematic data collection, analysis, and dissemination
of information about drought and other severe climate occurrences to the
Governor and to other interested persons;

(2) Provide the Governor and other interested persons with information and
advice relevant to requests for federal disaster declarations and to the use of
funds and other types of assistance available to the state because of such
declarations;

(3) Establish criteria for startup and shutdown of various assessment and
response activities by state and federal agencies during drought and other
climate-related emergencies;

(4) Provide an organizational structure that assures information flow and
defines the duties and responsibilities of all agencies during times of drought
and climate-related emergencies;

(5) Maintain a current inventory of state and federal agency responsibilities
in assessing and responding to drought and other climate-related emergencies;

(6) Provide a mechanism for the improvement of methods of assessing
impacts of drought on agriculture and industry;
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(7) Provide such other coordination and communication among federal and
state agencies as is deemed appropriate by such committee;

(8) Provide the Governor and other interested persons with information and
research on the impacts of cyclical climate change in Nebraska, including
impacts on physical, ecological, and economic areas, and attempt to anticipate
the unintended consequences of climate adaptation and mitigation;

(9) Facilitate communication between stakeholders and the state about cycli-
cal climate change impacts and response strategies;

(10) By December 1, 2014, provide a report on cyclical climate change in
Nebraska to the Governor and electronically to the Legislature which includes
key points, overarching recommendations, and options that emerge from other
reports and recommendations submitted to the Climate Assessment Response
Committee; and

(11) Perform such other climate-related assessment and response functions as
are desired by the Governor.

Source: Laws 1992, LB 274, § 2; Laws 2013, LB583, § 1; Laws 2014,
LB1008, § 1.

ARTICLE 57
INDUSTRIAL HEMP

Section
2-5701. Postsecondary institution or Department of Agriculture; industrial hemp;
grown or cultivated for purposes of research; sites; certification.

2-5701 Postsecondary institution or Department of Agriculture; industrial
hemp; grown or cultivated for purposes of research; sites; certification.

(1) A postsecondary institution in this state or the Department of Agriculture
may grow or cultivate industrial hemp if the industrial hemp is grown or
cultivated for purposes of research conducted under an agricultural pilot
program or other agricultural or academic research.

(2) Sites used for growing or cultivating industrial hemp must be certified by,
and registered with, the Department of Agriculture.

(3) The Department of Agriculture shall adopt and promulgate rules and
regulations with respect to the growth or cultivation of industrial hemp and the
certification and registration of sites growing or cultivating industrial hemp as
authorized under this section.

(4) For purposes of this section:

(a) Agricultural pilot program means a pilot program to study the growth,
cultivation, or marketing of industrial hemp;

(b) Industrial hemp means the plant Cannabis sativa L. and any part of such
plant, whether growing or not, with a delta-9 tetrahydrocannabinol concentra-
tion of not more than three-tenths percent on a dry weight basis; and

(c) Postsecondary institution means a postsecondary institution as defined in
section 85-2403 that also meets the requirements of 20 U.S.C. 1001, as such
section existed on January 1, 2014.

Source: Laws 2014, LB1001, § 1.
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CHAPTER 3
AERONAUTICS

Article.

General Provisions. 3-106, 3-159.

Airport Zoning. 3-301 to 3-333.

Regulation of Structures. 3-402 to 3-408.
City Airport Authority. 3-502.

County Airport Authority. 3-613.

Nebraska State Airline Authority. Repealed.

o ON Ul bW

ARTICLE 1
GENERAL PROVISIONS

Section

3-106. Department; office; location; aircraft; purchase; use; employees; department;
report; contents.

3-159. Authorization to purchase new aircraft; sale of aircraft.

3-106 Department; office; location; aircraft; purchase; use; employees; de-
partment; report; contents.

(1) Suitable offices shall be provided for the department in the State Capitol.
It may maintain offices at such other places in the state as it may designate and
may incur the necessary expense for office furniture, stationery, printing, and
other incidental or necessary expenses for the enforcement of the State Aero-
nautics Department Act and the general promotion of aeronautics within the
state.

(2) The department may purchase aircraft for the use of state government
and may sell any state aircraft that is not needed or suitable for state uses. State
aircraft shall be subject at all times to the written orders of the Governor for
use and service in any branch of the state government. The department shall
establish an hourly rate for use of a state aircraft by a state official or agency.
The hourly rate shall not include an amount to recover the cost of acquisition
by purchase, but shall include amounts for items such as variable fuel and oil
costs, routine maintenance costs, landing fees, and preventive maintenance
reserves.

(3) The department may employ such clerical and other employees and
assistants as it may deem necessary for the proper transaction of its business.

(4) It is the intent of the Legislature that the use of state-owned, chartered, or
rented aircraft by the department shall be for the sole purpose of state business.
The department shall electronically file with the Clerk of the Legislature a
quarterly report on the department’s use of all state-owned, chartered, or
rented aircraft that includes the following information for each trip: The name
of the agency or other entity traveling; the name of each individual passenger;
all purposes of the trip; the destination and intermediate stops; the miles flown;
and the duration of the trip.

Source: Laws 1945, c. 5, § 5, p. 82; Laws 2014, LB1016, § 2.
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3-159 Authorization to purchase new aircraft; sale of aircraft.

The Executive Board of the Legislative Council pursuant to the authority
granted in Laws 2013, LB194, section 9, commissioned an independent study
to enable the Legislature to determine whether the state should purchase or
otherwise acquire an aircraft for state purposes and what type of aircraft
should be acquired, if any. After completion and review of the study, the
Legislature authorizes the Department of Aeronautics to purchase a new
aircraft. It is the intent of the Legislature to fund the purchase with General
Funds and other funds. The Legislature also directs the department, upon
taking possession of a new aircraft, to sell the state’s 1982 Piper Cheyenne
aircraft, with the proceeds retained by the department for use for preventive
maintenance funding for the new aircraft.

Source: Laws 2014, LB1016, § 1.

ARTICLE 3
AIRPORT ZONING

Section

3-301. Terms, defined.

3-302. Airport hazard; public nuisance; prevention.

3-303. Airport hazard; zoning regulations; modifications and exceptions.

3-304. Joint airport zoning board; airport zoning regulation; filing.

3-304.01. Joint airport zoning board; members; term.

3-306. Zoning regulations; conflict; stringent limitation or requirement prevails.

3-307. Zoning regulations; adoption; notice; hearing.

3-308. Zoning regulations; procedure for adoption; commission; appointment;
preliminary report; public hearings; final report.

3-309. Zoning regulations; requirements; reasonable.

3-310. Zoning regulations; nonconforming use; exception.

3-311. Zoning regulations; new or changed structure; nonconforming use; permit.

3-312. Zoning regulations; property inconsistent with regulations; variance;
allowance; exception.

3-313. Zoning regulations; permit or variance; hazard marking and lighting.

3-314. Transferred to section 3-319.01.

3-315. Repealed. Laws 2013, LB 140, § 23.
3-316. Repealed. Laws 2013, LB 140, § 23.
3-317. Repealed. Laws 2013, LB 140, § 23.

3-318. Repealed. Laws 2013, LB 140, § 23.

3-319. Zoning regulations; provide for administration and enforcement.
3-319.01. Zoning regulations; appeal; hearing; procedure; board; duties.
3-320. Zoning regulations; board of adjustment; members; terms; powers.
3-321. Repealed. Laws 2013, LB 140, § 23.

3-322. Repealed. Laws 2013, LB 140, § 23.

3-324. Board of adjustment; judicial review; petition; grounds.

3-325. Repealed. Laws 2013, LB 140, § 23.
3-326. Repealed. Laws 2013, LB 140, § 23.
3-327. Repealed. Laws 2013, LB 140, § 23.

3-3209. Judicial review; effect of decision on other structures.
3-330. Violation; penalty; injunctions.
3-331. Acquisition of property interest; purchase; grant; condemnation; procedure.

3-333. Act, how cited.

3-301 Terms, defined.

For purposes of the Airport Zoning Act, unless the context otherwise re-
quires:

(1)(a) Airport means an area of land or water that is used or intended to be

used for the landing and takeoff of aircraft and includes any related buildings
and facilities;
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(b) Airport includes only public-use airports with state or federally approved
airport layout plans and military airports with military service-approved mili-
tary layout plans;

(2) Airport hazard means any structure or tree or use of land that penetrates
any approach, operation, transition, or turning zone;

(3) Airport hazard area means any area of land or water upon which an
airport hazard might be established if not prevented as provided in the act, but
such area shall not extend in any direction a distance in excess of the limits
provided for approach, operation, transition, and turning zones;

(4) Airport layout plan means a scaled drawing of existing and proposed land,
buildings, and facilities necessary for the operation and development of an
airport prepared in accordance with state rules and regulations and federal
regulations and guidelines;

(5) Approach zone means a zone that extends from the end of each operation
zone and is centered along the extended runway centerlines. Approach zone
dimensions are as follows:

(a) For an existing or proposed instrument runway:

(i) An approach zone extends ten miles from the operation zone, measured
along the extended runway centerline. The approach zone is one thousand feet
wide at the end of the zone nearest the runway and expands uniformly to
sixteen thousand eight hundred forty feet wide at the farthest end of the zone;
and

(ii) The height limit of an approach zone begins at the elevation of the runway
end for which it is the approach and rises one foot vertically for every fifty feet
horizontally, except that the height limit shall not exceed one hundred fifty feet
above the nearest existing or proposed runway end elevation within three miles
of the end of the operation zone at that runway end. At three miles from such
operation zone, the height limit resumes sloping one foot vertically for every
fifty feet horizontally and continues to the ten-mile limit; and

(b) For an existing or proposed visual runway:

(i) An approach zone extends from the operation zone to the limits of the
turning zone, measured along the extended runway centerline. The approach
zone is five hundred feet wide at the end of the zone nearest the runway and
expands uniformly so that at a point on the extended runway centerline three
miles from the operation zone, the approach zone is three thousand seven
hundred feet wide; and

(ii) The height limit of an approach zone begins at the elevation of the runway
end for which it is the approach and rises one foot vertically for every forty feet
horizontally, except that the height limit shall not exceed one hundred fifty feet
above the nearest existing or proposed runway end elevation within three miles
of the end of the operation zone at that runway end,;

(6) Electric facility means an overhead electrical line, including poles or
other supporting structures, owned or operated by an electric supplier as
defined in section 70-1001.01, for the transmission or distribution of electrical
power to the electric supplier’s customers;

(7) Existing runway means an instrument runway or a visual runway that is
paved or made of turf that has been constructed or is under construction;
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(8) Instrument runway means an existing runway with precision or nonpreci-
sion instrument approaches as developed and published by the Federal Aviation
Administration or an existing or proposed runway with future precision or
nonprecision instrument approaches reflected on the airport layout plan. After
September 6, 2013, an airport shall not designate an existing or proposed
runway as an instrument runway if the runway was not previously designated
as such without the approval of the airport’s governing body after a public
hearing on such designation;

(9) Operation zone means a zone that is longitudinally centered on each
existing or proposed runway. Operation zone dimensions are as follows:

(a) For existing and proposed paved runways, the operation zone extends two
hundred feet beyond the ends of each runway. For existing and proposed turf
runways, the operation zone begins and ends at the same points as the runway
begins and ends;

(b) For existing and proposed instrument runways, the operation zone is one
thousand feet wide, with five hundred feet on either side of the runway
centerline. For all other existing and proposed runways, the operation zone is
five hundred feet wide, with two hundred fifty feet on either side of the runway
centerline; and

(c) The height limit of the operation zone is the same as the height of the
runway centerline elevation on an existing or proposed runway or the surface
of the ground, whichever is higher;

(10) Person means any individual, firm, partnership, limited liability compa-
ny, corporation, company, association, joint-stock association, or body politic
and includes any trustee, receiver, assignee, or other similar representative
thereof;

(11) Political subdivision means any municipality, city, village, or county;

(12) Proposed runway means an instrument runway or a visual runway that
has not been constructed and is not under construction but that is depicted on
the airport layout plan that has been conditionally or unconditionally approved
by, or has been submitted for approval to, the Federal Aviation Administration;

(13) Runway means a defined area at an airport that is prepared for the
landing and takeoff of aircraft along its length;

(14) Structure means any object constructed or installed by man, including,
but without limitation, buildings, towers, smokestacks, and overhead transmis-
sion or distribution lines;

(15) Transition zone means a zone that extends outward at a right angle to
the runway centerline and upward at a rate of one foot vertically for every
seven feet horizontally. The height limit of a transition zone begins at the height
limit of the adjacent approach zone or operation zone and ends at a height of]
one hundred fifty feet above the highest elevation on the existing or proposed
runway;

(16) Tree means any object of natural growth;

(17) Turning zone's outer limit means the area located at a distance of three
miles as a radius from the corners of the operation zone of each runway and
connecting adjacent arcs with tangent lines, excluding any area within the
approach zone, operation zone, or transition zone. The height limit of the
turning zone is one hundred fifty feet above the highest elevation on the existing
or proposed runway; and
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(18) Visual runway means a runway intended solely for the operation of
aircraft using visual approach procedures, with no straight-in instrument
approach procedure and no instrument designation indicated on an airport
layout plan approved by the Federal Aviation Administration, a military service-
approved military layout plan, or any planning documents submitted to the
Federal Aviation Administration by a competent authority.

Source: Laws 1945, c. 233, § 1, p. 682; Laws 1993, LB 121, § 84; Laws
2013, LB140, 8 1.

3-302 Airport hazard; public nuisance; prevention.

(1) It is hereby found that an airport hazard endangers the lives and property
of the users of an airport and occupants of land in its vicinity and also, if of the
obstruction type, in effect reduces the size of the area available for the landing,
takeoff, and maneuvering of aircraft, thus tending to destroy or impair the
utility of the airport and the public investment therein.

(2) Accordingly, it is hereby declared that (a) the creation or establishment of
an airport hazard is a public nuisance and an injury to the community served
by the airport in question, (b) it is necessary in the interest of the public health,
public safety, and general welfare that the creation or establishment of airport
hazards be prevented, and (c) the prevention of airport hazards should be
accomplished, to the extent legally possible, by the exercise of the police power,
without compensation.

(3) It is further declared that both the prevention of the creation or establish-
ment of airport hazards and the elimination, removal, alteration, mitigation, or
marking and lighting of existing airport hazards are public purposes for which
political subdivisions may raise and expend public funds and acquire land or
property interests therein.

Source: Laws 1945, c. 233, 8§ 2, p. 683; Laws 2013, LB140, § 2.

3-303 Airport hazard; zoning regulations; modifications and exceptions.

In order to prevent the creation or establishment of airport hazards, every
political subdivision that has an airport hazard area within the area of its
zoning jurisdiction shall adopt, administer, and enforce, under the police power
and in the manner and upon the conditions prescribed in the Airport Zoning
Act, airport zoning regulations for such airport hazard area. The regulations
shall meet the minimum regulations as prescribed by the Department of
Aeronautics and may divide such area into zones and, within such zones,
specify the land uses permitted and regulate and restrict the height to which
structures may be erected and trees allowed to grow, except that a political
subdivision or a joint airport zoning board provided for in section 3-304 may
include modifications or exceptions to the airport zoning regulations adopted
under the Airport Zoning Act that the political subdivision or joint airport
zoning board deems appropriate. Such modifications and exceptions shall not
be considered a conflict for the purposes of section 3-306. The authority of a
political subdivision to adopt airport zoning regulations shall not be conditional
upon prior adoption of a comprehensive development plan or a comprehensive
zoning ordinance.

Source: Laws 1945, c. 233, § 3(1), p. 683; Laws 1961, c. 9, § 1, p. 96;
Laws 2010, LB512, § 1; Laws 2013, LB140, § 3.
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3-304 Joint airport zoning board; airport zoning regulation; filing.

If an airport is owned or controlled by a political subdivision and any airport
hazard area appertaining to such airport is located outside of the political
subdivision’s zoning jurisdiction, the political subdivision owning or controlling
the airport and the political subdivision or political subdivisions within whose
zoning jurisdiction the airport hazard area or areas are located may, by
ordinance or resolution duly adopted, create a joint airport zoning board,
which board shall have the same power to adopt, by resolution approved by a
majority of the board, airport zoning regulations applicable to an airport
hazard area as that vested by section 3-303 in any political subdivision within
whose zoning jurisdiction such area is located. Any airport zoning regulation,
or any amendment thereto, adopted by a joint airport zoning board shall be
filed with the official or administrative agency responsible for the enforcement
of zoning regulations in each of the political subdivisions participating in the
creation of the joint airport zoning board and shall be enforced as provided in
section 3-319.

Source: Laws 1945, c. 233, § 3(2), p. 683; Laws 1961, c. 9, § 2, p. 96;
Laws 1984, LB 837, § 1; Laws 2010, LB512, § 2; Laws 2013,
LB140, § 4.

3-304.01 Joint airport zoning board; members; term.

If a joint airport zoning board is created pursuant to section 3-304, such
board shall have two representatives appointed by each political subdivision
participating in its creation as members thereof and also a chairperson elected
by a majority of the members so appointed. The term of each member shall be
four years.

Source: Laws 2013, LB140, § 5.

3-306 Zoning regulations; conflict; stringent limitation or requirement pre-
vails.

In the event of any conflict between any airport zoning regulations adopted
under the Airport Zoning Act and any other regulations applicable to the same
area, whether the conflict be with respect to the height of structures or trees,
the use of land, or any other matter, and whether such other regulations were
adopted by the political subdivision which adopted the airport zoning regula-
tions or by some other political subdivision, the more stringent limitation or
requirement shall govern and prevail.

Source: Laws 1945, c. 233, § 4(2), p. 684; Laws 2013, LB140, § 6.

3-307 Zoning regulations; adoption; notice; hearing.

No airport zoning regulations shall be adopted, amended, or changed under
the Airport Zoning Act except by the action of the legislative body of the
political subdivision in question, or the joint airport zoning board provided for
in section 3-304, after a public hearing in relation thereto, at which parties in
interest and citizens shall have an opportunity to be heard. At least ten days’
notice of the hearing shall be published in an official paper, or a paper of
general circulation, in the political subdivision or subdivisions in which the
airport hazard area is located.

Source: Laws 1945, c. 233, § 5(1), p. 684; Laws 2013, LB140, § 7.
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3-308 Zoning regulations; procedure for adoption; commission; appoint-
ment; preliminary report; public hearings; final report.

Prior to the initial zoning of any airport hazard area under the Airport
Zoning Act, the political subdivision or joint airport zoning board which is to
adopt the regulations shall appoint a commission, to be known as the airport
zoning commission, to recommend the boundaries of the various zones to be
established and the regulations to be adopted therefor. Such commission shall
make a preliminary report and hold public hearings thereon before submitting
its final report. The legislative body of the political subdivision or the joint
airport zoning board shall not hold its public hearings or take other action until
it has received the final report of such commission. If a city or county planning
commission or a joint or interjurisdictional planning commission already exists,
it may be appointed as the airport zoning commission.

Source: Laws 1945, c. 233, § 5(2), p. 685; Laws 2013, LB140, § 8.

3-309 Zoning regulations; requirements; reasonable.

All airport zoning regulations adopted under the Airport Zoning Act shall be
reasonable and not impose any requirement or restriction which is not reason-
ably necessary to effectuate the purposes of the act. In determining what
regulations it may adopt, each political subdivision and joint airport zoning
board shall consider, among other things, the character of the flying operations
expected to be conducted at the airport, the nature of the terrain within the
airport hazard area, the character of the neighborhood, and the uses to which
the property to be zoned is put and adaptable. If an airport layout plan has
been submitted for approval to the Federal Aviation Administration with a
proposed instrument runway depicted thereon and such airport layout plan is
conditionally or unconditionally approved without such proposed instrument
runway, the political subdivision shall adopt or revise, as necessary, airport
zoning regulations to protect any approach zone for a visual runway only.

Source: Laws 1945, c. 233, § 6(1), p. 685; Laws 2013, LB140, § 9.

3-310 Zoning regulations; nonconforming use; exception.

(1) No airport zoning regulations adopted under the Airport Zoning Act shall
require the removal, lowering, or other change or alteration of any existing
structure or tree not conforming to the regulations when adopted or amended
or otherwise interfere with the continuance of any nonconforming use, except
as provided in section 3-311.

(2) Any structure that has not yet been constructed but that has received,
prior to August 1, 2013, zoning approval from the political subdivision exercis-
ing zoning jurisdiction over such structure may be constructed and shall
thereafter be considered an existing structure for purposes of this section.

Source: Laws 1945, c. 233, § 6(2), p. 685; Laws 2013, LB140, § 10.

3-311 Zoning regulations; new or changed structure; nonconforming use;
permit.

(1) Airport zoning regulations adopted under the Airport Zoning Act may
require that a permit be obtained before any new structure or use may be
constructed or established and before any existing use or structure may be
substantially changed, altered, or repaired.
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(2) Except as provided in subsection (3) of this section for certain electric
facilities, all airport zoning regulations adopted under the act shall provide that
before any nonconforming structure or tree may be replaced, substantially
altered or repaired, rebuilt, allowed to grow higher, or replanted, a permit
authorizing any replacement, alteration, repair, reconstruction, growth, or
replanting must be secured from the administrative agency authorized to
administer and enforce the regulations. A permit shall be granted under this
subsection if the applicant shows that the replacement, alteration, repair,
reconstruction, growth, or replanting of the nonconforming structure, tree, or
nonconforming use would not result in an increase in height or a greater
hazard to air navigation than the condition that existed when the applicable
regulation was adopted. For nonconforming structures other than electric
facilities, no permit under this subsection shall be required for repairs necessi-
tated by fire, explosion, act of God, or the common enemy or for repairs which
do not involve expenditures exceeding more than sixty percent of the fair
market value of the nonconforming structure, so long as the height of the
nonconforming structure is not increased over its preexisting height.

(3) An electric supplier owning or operating an electric facility made noncon-
forming by the adoption of airport zoning regulations under the Airport Zoning
Act may, without a permit or other approval by the political subdivision
adopting such regulations, repair, reconstruct, or replace such electric facility if]
the height of such electric facility is not increased over its preexisting height.
Any construction, repair, reconstruction, or replacement of an electric facility,
the height of which will exceed the preexisting height of such electric facility,
shall require a permit from the political subdivision adopting such regulations.
The permit shall be granted only upon a showing that the excess height of the
electric facility will not establish or create an airport hazard or become a
greater hazard to air navigation than the electric facility that previously existed.

Source: Laws 1945, c. 233, § 7(1), p. 685; Laws 2013, LB140, § 11.

3-312 Zoning regulations; property inconsistent with regulations; variance;
allowance; exception.

Any person desiring to erect any structure, increase the height of any
structure, permit the growth of any tree, or otherwise use his or her property in
a manner inconsistent with the airport zoning regulations adopted under the
Airport Zoning Act may apply to the board of adjustment for a variance from
the zoning regulations in question. Such variances shall be allowed only if the
board of adjustment makes the same findings for the granting of variances
generally as set forth in subsection (2) of section 19-910, except that if the
applicant demonstrates that the proposed structure or alteration of a structure
does not require any modification or revision to any approach or approach
procedure as approved or written by the Federal Aviation Administration on
either an existing or proposed runway and the applicant provides signed
documentation from the Federal Aviation Administration that the proposed
structure or alteration of the structure will not require any modification or
revision of any airport minimums, such documentation may constitute evidence
of undue hardship and the board of adjustment may grant the requested
variance without such findings. Any variance may be allowed subject to any
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reasonable conditions that the board of adjustment may deem necessary to
effectuate the purposes of the act.

Source: Laws 1945, c. 233, § 7(2), p. 686; Laws 2013, LB140, § 12.

3-313 Zoning regulations; permit or variance; hazard marking and lighting.

In granting any permit under or variance from any airport zoning regulation
adopted under the Airport Zoning Act, the administrative agency or board of
adjustment may, if it deems it advisable to effectuate the purposes of the act
and reasonable in the circumstances, so condition such permit or variance as to
require the owner of the structure or tree in question to permit the political
subdivision, at its own expense, to install, operate, and maintain thereon such
markers and lights as may be necessary to indicate to flyers the presence of an
airport hazard.

Source: Laws 1945, c. 233, § 7(3), p. 686; Laws 2013, LB140, § 13.

3-314 Transferred to section 3-319.01

3-315 Repealed. Laws 2013, LB 140, § 23.
3-316 Repealed. Laws 2013, LB 140, § 23.
3-317 Repealed. Laws 2013, LB 140, § 23.
3-318 Repealed. Laws 2013, LB 140, § 23.

3-319 Zoning regulations; provide for administration and enforcement.

All airport zoning regulations adopted under the Airport Zoning Act shall
provide for the administration and enforcement of such regulations by an
administrative agency which may be an agency created by such regulations or
any official, board, or other existing agency of the political subdivision adopting
the regulations. In the case of airport zoning regulations adopted by a joint
airport zoning board, each of the political subdivisions which participated in
the creation of the joint airport zoning board shall create or designate an
official or an administrative agency to administer and enforce the airport
zoning regulations within its respective zoning jurisdiction. The duties of any
official or administrative agency designated pursuant to the act shall include
that of reviewing and acting upon all applications for permits under the airport
zoning regulations, but such agency shall not have or exercise any of the
powers herein delegated to the board of adjustment. In no event shall such
official or administrative agency be or include any member of the board of
adjustment.

Source: Laws 1945, c. 233, 8 9, p. 687; Laws 2013, LB140, § 14.

3-319.01 Zoning regulations; appeal; hearing; procedure; board; duties.

(1) Any person aggrieved or taxpayer affected by any decision of an adminis-
trative agency made in its administration of airport zoning regulations adopted
under the Airport Zoning Act, or any governing body of a political subdivision
which is of the opinion that a decision of such an administrative agency is an
improper application of airport zoning regulations of concern to such govern-
ing body, may appeal to the board of adjustment authorized to hear and decide
appeals from the decisions of such administrative agency.
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(2) Any appeal taken under this section shall be taken within a reasonable
amount of time, as provided by the rules of the board, by filing with the agency
from which the appeal is taken and with the board, a notice of appeal
specifying the grounds thereof. The agency from which the appeal is taken shall
forthwith transmit to the board all the papers constituting the record upon
which the action appealed from was taken.

(3) An appeal shall stay any proceeding in furtherance of the action appealed
from, unless the agency from which the appeal is taken certifies to the board,
after the notice of appeal has been filed with it, that by reason of the facts
stated in the certificate a stay would, in its opinion, cause imminent peril to life
or property. In such cases the proceedings shall not be stayed except by an
order of the board after notice to the agency from which the appeal is taken
and upon due cause shown.

(4) The board shall fix a reasonable time for the hearing of appeals, give
public notice thereof, give due notice to the parties in interest, and decide the
appeal within sixty days after the date of filing such appeal. Any party may
appear in person or by an agent or attorney at the hearing.

Source: Laws 1945, c. 233, § 8(1), p. 686; R.S.1943, (2012), § 3-314; Laws
2013, LB140, § 15.

3-320 Zoning regulations; board of adjustment; members; terms; powers.

(1) All airport zoning regulations adopted under the Airport Zoning Act shall
provide for a board of adjustment to have and exercise the following powers:

(a) To hear and decide appeals from any order, requirement, decision, or
determination made by the administrative agency in the enforcement of the
airport zoning regulations;

(b) To hear and decide any special exceptions to the terms of the airport
zoning regulations upon which such board may be required to pass under such
regulations; and

(¢) To hear and decide petitions for variances from the strict application of]
airport zoning regulations.

(2) A board of adjustment shall consist of five regular members, each to be
appointed for a term of three years by the political subdivision or joint airport
zoning board adopting the regulations. Any member thereof may be removed by
the appointing authority for cause, upon written charges and after a public
hearing. The concurring vote of four members of the board shall be necessary
to reverse any order, requirement, decision, or determination of the administra-
tive agency or to decide in favor of the applicant on any matter upon which the
board is required to pass under the airport zoning regulations or to effect any
variation in such regulations.

(3) The board of adjustment may, consistent with the Airport Zoning Act,
reverse or affirm wholly or partly or modify the order, requirement, decision,
or determination appealed from and may make such order, requirement,
decision, or determination as it deems right and proper under the circum-
stances.

(4) A board of adjustment, board of zoning appeals, or similar zoning appeals
board that exists on September 6, 2013, may be designated as and shall

2016 Cumulative Supplement 174



AIRPORT ZONING §3-330

exercise the power of the board of adjustment for airport zoning regulations as
required by this section.

Source: Laws 1945, c. 233, § 10(1), p. 688; Laws 2013, LB140, § 16.

3-321 Repealed. Laws 2013, LB 140, § 23.
3-322 Repealed. Laws 2013, LB 140, § 23.

3-324 Board of adjustment; judicial review; petition; grounds.

Any (1) person aggrieved or taxpayer affected by any decision of a board of
adjustment, (2) governing body of a political subdivision, or (3) joint airport
zoning board, which is of the opinion that a decision of a board of adjustment is
arbitrary or capricious, illegal, or unsupported by evidence, may obtain judicial
review of such decision by filing a petition in error in the district court of the
county in which the structure or tree that is the subject of the decision is
located. The filing of and proceeding on the petition in error shall be in
accordance with sections 25-1901 to 25-1937.

Source: Laws 1945, c. 233, 8§ 11(1), p. 689; Laws 2013, LB140, § 17.

3-325 Repealed. Laws 2013, LB 140, § 23.
3-326 Repealed. Laws 2013, LB 140, § 23.
3-327 Repealed. Laws 2013, LB 140, § 23.

3-329 Judicial review; effect of decision on other structures.

In any case in which airport zoning regulations adopted under the Airport
Zoning Act, although generally reasonable, are held by a court to interfere with
the use or enjoyment of a particular structure or parcel of land to such an
extent or to be so onerous in their application to such a structure or parcel of
land as to constitute a taking or deprivation of that property in violation of the
Constitution of Nebraska or the Constitution of the United States, such holding
shall not affect the application of such regulations to other structures and
parcels of land.

Source: Laws 1945, c. 233, § 11(6), p. 690; Laws 2013, LB140, § 18.

3-330 Violation; penalty; injunctions.

Each violation of the Airport Zoning Act or of any regulations, orders, or
rulings promulgated or made pursuant to the act shall constitute a Class IV
misdemeanor. Each day a violation continues to exist shall constitute a separate
offense. In addition, the political subdivision or agency adopting zoning regula-
tions under the act may institute, in any court of competent jurisdiction, an
action to prevent, restrain, correct, or abate any violation of (1) the act, (2)
airport zoning regulations adopted under the act, or (3) any order or ruling
made in connection with the administration or enforcement of the act or such
regulations. The court in such proceedings shall adjudge to the plaintiff such
relief by way of injunction, which may be mandatory or otherwise, as may be
proper under all the facts and circumstances of the case in order to fully
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effectuate the purposes of the act and of the regulations adopted and orders and
rulings made pursuant thereto.
Source: Laws 1945, c. 233, § 12, p. 690; Laws 1977, LB 40, § 30; Laws
2013, LB140, § 19.

3-331 Acquisition of property interest; purchase; grant; condemnation; pro-
cedure.

In any case in which (1) it is desired to remove, lower, or otherwise terminate
a nonconforming structure or use, (2) the approach protection necessary
cannot, because of constitutional limitations, be provided by airport zoning
regulations under the Airport Zoning Act, or (3) it appears advisable that the
necessary approach protection be provided by acquisition of property rights
rather than by airport zoning regulations, the political subdivision within which
the property or nonconforming use is located or the political subdivision
owning or operating the airport or served by it may acquire by purchase, grant,
or condemnation, such air right, aviation easement, or other estate or interest
in the property or nonconforming structure or use in question as may be
necessary to effectuate the purposes of the act. The procedure to condemn
property shall be exercised in the manner set forth in sections 76-704 to 76-724.

Source: Laws 1945, c. 233, § 13, p. 691; Laws 1951, c. 101, § 30, p. 460;
Laws 2013, LB140, § 20.

3-333 Act, how cited.

Sections 3-301 to 3-333 shall be known and may be cited as the Airport
Zoning Act.

Source: Laws 1945, c. 233, § 15, p. 691; Laws 2013, LB140, § 21.

ARTICLE 4
REGULATION OF STRUCTURES

Section

3-402. Terms, defined.

3-407.01. Meteorological evaluation tower; marking; owner; registration; contents;
duties; failure to comply; effect.

3-408. Violations; penalty.

3-402 Terms, defined.
As used in sections 3-401 to 3-409, unless the context otherwise requires:

(1) Structure means any manmade object which is built, constructed, project-
ed, or erected upon, from, and above the surface of the earth, including, but not
limited to, towers, antennas, buildings, wires, cables, and chimneys;

(2) Meteorological evaluation tower means an anchored structure, including
all guy wires and accessory facilities, on which one or more meteorological
instruments are mounted for the purpose of meteorological data collection;

(3) Obstruction means any structure which obstructs the air space required
for the flight of aircraft and in the landing and taking off of aircraft at any
airport or restricted landing area; and

(4) Person means any public utility, public district, or other governmental
division or subdivision or any person, corporation, partnership, or limited
liability company.

Source: Laws 1955, ¢. 7, § 2, p. 68; Laws 1993, LB 121, § 85; Laws 2015,
LB469, § 5.
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3-407.01 Meteorological evaluation tower; marking; owner; registration;
contents; duties; failure to comply; effect.

(1) A meteorological evaluation tower, the height of which is at least fifty feet
above the surface of the ground at point of installation, shall be marked
according to subsection (2) of this section. This section applies to a meteorolog-
ical evaluation tower that is located outside the corporate limits of a city or
village.

(2) A meteorological evaluation tower described in subsection (1) of this
section shall: (a) Be painted in seven equal-width and alternating bands of
aviation orange and white beginning with orange at the top of the tower and
ending with orange at the base; (b) have two or more spherical marker balls at
least twenty-one inches in diameter that are aviation orange in color and
attached to each outer guy wire connected to the tower with the top ball no
further than twenty feet from the top wire connection and the remaining ball or:
balls at or below the midpoint of the tower on the outer guy wires; and (c) have
yellow safety sleeves installed on each outer guy wire extending at least
fourteen feet above the anchor point of the guy wire.

(3) The owner of a meteorological evaluation tower subject to this section
shall, not less than ten business days prior to erecting the tower, register with
the Department of Aeronautics the name and address of the owner, the height
and location of the tower, and any other information that the department
deems necessary for aviation safety. The owner of a tower subject to this section
shall also report the removal of the tower to the department not more than
thirty business days after its removal. The department shall make the informa-
tion received pursuant to this subsection available to the public within five
business days.

(4) The owner of a meteorological evaluation tower described in subsection
(1) of this section that was erected prior to May 28, 2015, and which is either
lighted, marked with balls at least twenty-one inches in diameter, painted, or
modified in some other manner so it is recognizable in clear air during daylight
hours from a distance of not less than two thousand feet, shall mark the tower
as required by subsection (2) of this section within two years after May 28,
2015, or at such time the tower is taken down for maintenance or other
purposes, whichever comes first, except that the owner of a tower erected prior
to May 28, 2015, which is not lighted, marked, painted, or modified as
described in this subsection shall mark such tower as required by subsection (2)
of this section within ninety days after May 28, 2015. The registration require-
ments of subsection (3) of this section shall be performed by the owner of a
tower erected prior to May 28, 2015, within fifteen business days after May 28,
2015.

(5) A material failure to comply with the marking and registration require-
ments of this section shall be admissible as evidence of negligence on the part
of an owner of a meteorological evaluation tower in an action in tort for
property damage, bodily injury, or death resulting from an aerial collision with
such unmarked or unregistered tower.

(6) The department may adopt and promulgate rules and regulations for
carrying out the purposes of this section.

Source: Laws 2015, LB469, § 6.

3-408 Violations; penalty.
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Any person, firm, or corporation (1) violating any of the provisions of sections
3-401 to 3-409, (2) submitting false information in the application for a permit,
(3) violating any rule or regulation adopted and promulgated by the Depart-
ment of Aeronautics pursuant to sections 3-401 to 3-409, (4) failing to do and
perform any act required by sections 3-401 to 3-409, or (5) violating the terms
of any permit issued pursuant to sections 3-401 to 3-409, shall be guilty of a
Class III misdemeanor. Each day any violation continues or any structure
erected in violation of sections 3-401 to 3-409 shall continue in existence shall
constitute a separate offense.

Source: Laws 1955, c. 7, § 8, p. 70; Laws 1977, LB 40, § 31; Laws 2015,
LB469, § 7.

ARTICLE 5
CITY AIRPORT AUTHORITY

Section
3-502. Airport authority; created; board; members; expenses; delegation of authority;
period of corporate existence; jurisdiction.

3-502 Airport authority; created; board; members; expenses; delegation of]
authority; period of corporate existence; jurisdiction.

(1) Any city may create an airport authority to be managed and controlled by
a board. The board, when and if appointed, shall have full and exclusive
jurisdiction and control over all facilities owned or thereafter acquired by such
city for the purpose of aviation operation, air navigation, and air safety
operation.

(2) The Cities Airport Authorities Act shall not become operative as to any city
unless the mayor and city council in their discretion activate the airport
authority by the mayor appointing and the council approving the board mem-
bers as provided in this section. Each such board shall be a body corporate and
politic, constituting a public corporation and an agency of the city for which
such board is established.

(3) Each board in cities of the primary, first, and second classes and in
villages shall consist of five members to be appointed by the mayor with the
approval of the city council to serve until their successors elected pursuant to
section 32-547 take office. Members of such board shall be residents of the city
for which such authority is created. Any vacancy on such board shall be filled
by appointment by the mayor, with the approval of the city council, to serve the
unexpired portion of the term. A member of such board may be removed from
office for incompetence, neglect of duty, or malfeasance in office. An action for
the removal of such officer may be brought, upon resolution of the city council,
in the district court of the county in which such city is located.

(4) Each board in cities of the metropolitan class shall consist of five
members who shall be nominated by the mayor and approved by the city
council and shall serve for terms of five years. Any vacancy on such board shall
be filled by appointment by the mayor, with the approval of the city council,
and such appointee shall serve the unexpired portion of the term of the member
whose office was vacated. Any member of such board may be removed from
office by the mayor, for incompetence, neglect of duty, or malfeasance in office,
with the consent and approval of the city council.
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(5) The members of the board hereby created shall not be entitled to
compensation for their services but shall be entitled to reimbursement of
expenses paid or incurred in the performance of the duties imposed upon them
by the Cities Airport Authorities Act, to be paid as provided in section 23-1112
for county officers and employees. A majority of the members of the board then
in office shall constitute a quorum. The board may delegate to one or more of
the members, or to its officers, agents, and employees, such powers and duties
as it may deem proper.

(6) The board and its corporate existence shall continue only for a period of]
twenty years from the date of appointment of the members thereof and
thereafter until all its liabilities have been met and its bonds have been paid in
full or such liabilities and bonds have otherwise been discharged. When all
liabilities incurred by the authority of every kind and character have been met
and all its bonds have been paid in full or such liabilities and bonds have
otherwise been discharged, all rights and properties of the authority shall pass
to and be vested in the city. The authority shall have and retain full and
exclusive jurisdiction and control over all projects under its jurisdiction, with
the right and duty to charge and collect revenue therefrom, for the benefit of
the holders of any of its bonds or other liabilities. Upon the authority’s ceasing
to exist, all its remaining rights and properties shall pass to and vest in the city.

Source: Laws 1957, ¢. 9, § 2, p. 111; Laws 1959, ¢. 12, § 1, p. 120; Laws
1965, c. 19, 8§ 1, p. 153; Laws 1967, c. 14, § 1, p. 102; Laws 1967,
c. 15, 8§ 1, p. 106; Laws 1969, c. 25, § 1, p. 218; Laws 1971, LB
164, § 1; Laws 1972, LB 661, § 1; Laws 1977, LB 201, § 1; Laws
1981, LB 204, § 13; Laws 1988, LB 975, § 1; Laws 1994, LB 76,
§ 461; Laws 2013, LB87, § 1.

ARTICLE 6
COUNTY AIRPORT AUTHORITY

Section
3-613. Authority; powers.

3-613 Authority; powers.

Any authority established under sections 3-601 to 3-622 shall have power:
(1) To sue and be sued,;

(2) To have a seal and alter the same at pleasure;

(3) To acquire, hold, and dispose of personal property for its corporate
purposes;

(4) To acquire in the name of the county, by purchase or condemnation, real
property or rights or easements therein necessary or convenient for its corpo-
rate purposes and, except as may otherwise be provided in such sections, to use
the same so long as its corporate existence continues. Such power shall not be
exercised by authorities created after September 2, 1973, without further
approval until such time as three or more members of the authority have been
elected. If the exercise of such power is necessary while three or more
appointed members remain on the authority, the appointing body shall approve
all proceedings under this subdivision;

(5) To make bylaws for the management and regulation of its affairs and,
subject to agreements with bondholders, to make rules and regulations for the
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use of projects and the establishment and collection of rentals, fees, and all
other charges for services or commodities sold, furnished, or supplied by such
authority. Any person violating such rules shall be guilty of a Class III
misdemeanor;

(6) With the consent of the county, to use the services of agents, employees,
and facilities of the county, for which the authority may reimburse the county a
proper proportion of the compensation or cost thereof, and also to use the
services of the county attorney as legal advisor to the authority;

(7) To appoint officers, agents, and employees and fix their compensation;

(8) To make contracts, leases, and all other instruments necessary or conve-
nient to the corporate purposes of the authority;

(9) To design, construct, maintain, operate, improve, and reconstruct, so long
as its corporate existence continues, such projects as are necessary and conve-
nient to the maintenance and development of aviation services to and for the
county in which such authority is established, including landing fields, heli-
ports, hangars, shops, passenger and freight terminals, control towers, and all
facilities necessary or convenient in connection with any such project, to
contract for the construction, operation, or maintenance of any parts thereof or
for services to be performed thereon, and to rent parts thereof and grant
concessions thereon, all on such terms and conditions as the authority may
determine. This subdivision shall not be construed to affect the obligation of a
lessee to pay taxes if taxes are due under sections 77-202, 77-202.11, and
77-202.12;

(10) To include in such project, subject to zoning restrictions, space and
facilities for any or all of the following: Public recreation; business, trade, or
other exhibitions; sporting or athletic events; public meetings; conventions; and
all other kinds of assemblages and, in order to obtain additional revenue, space
and facilities for business and commercial purposes. Whenever the authority,
deems it to be in the public interest, the authority may lease any such project or
any part or parts thereof or contract for the management and operation thereof
or any part or parts thereof. Any such lease or contract may be for such period
of years as the authority shall determine. This subdivision shall not be con-
strued to affect the obligation of a lessee to pay taxes if taxes are due under
sections 77-202, 77-202.11, and 77-202.12;

(11) To charge fees, rentals, and other charges for the use of projects under
the jurisdiction of such authority subject to and in accordance with such
agreement with bondholders as may be made as hereinafter provided. Subject
to contracts with bondholders, all fees, rentals, charges, and other revenue
derived from any project shall be applied to the payment of operating, adminis-
tration, and other necessary expenses of the authority properly chargeable to
such project and to the payment of the interest on and principal of bonds or for
making sinking-fund payments therefor. Subject to contracts with bondholders,
the authority may treat one or more projects as a single enterprise with respect
to revenue, expenses, the issuance of bonds, maintenance, operation, or other
purposes;

(12) To annually request of the county board the amount of tax to be levied
for airport purposes subject to section 77-3443, not to exceed three and five-
tenths cents on each one hundred dollars of taxable valuation of all the taxable
property in such county. Property tax levies for bonds issued by the authority
pursuant to section 3-617 are not included in the levy limits established by this
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subdivision. The governing body shall levy and collect the taxes so requested at
the same time and in the same manner as other taxes are levied and collected,
and the proceeds of such taxes when due and as collected shall be set aside and
deposited in the special account or accounts in which other revenue of the
authority is deposited;

(13) To construct and maintain under, along, over, or across a project,
telephone, telegraph, or electric wires and cables, fuel lines, gas mains, water
mains, and other mechanical equipment not inconsistent with the appropriate
use of such project, to contract for such construction and to lease the right to
construct and use the same, or to use the same on such terms for such period of
time and for such consideration as the authority shall determine;

(14) To accept grants, loans, or contributions from the United States, the
State of Nebraska, any agency or instrumentality of either of them, or the
county in which such authority is established and to expend the proceeds
thereof for any corporate purposes;

(15) To incur debt and issue negotiable bonds and to provide for the rights of
the holders thereof;

(16) To enter on any lands, waters, and premises for the purposes of making
surveys, soundings, and examinations; and

(17) To do all things necessary or convenient to carry out the powers
expressly conferred on such authorities by sections 3-601 to 3-622.

Source: Laws 1969, c. 141, § 13, p. 653; Laws 1973, LB 22, § 4; Laws
1977, LB 40, § 33; Laws 1979, LB 187, § 16; Laws 1992, LB
719A, § 14; Laws 1996, LB 1114, § 21; Laws 1997, LB 269, § 6;
Laws 2001, LB 173, § 7; Laws 2016, LB774, § 1.
Operative date July 21, 2016.

ARTICLE 8
NEBRASKA STATE AIRLINE AUTHORITY

Section

3-801. Repealed. Laws 2013, LB 78, § 23.
3-802. Repealed. Laws 2013, LB 78, § 23.
3-803. Repealed. Laws 2013, LB 78, § 23.

3-804. Repealed. Laws 2013, LB 78, § 23.
3-805. Repealed. Laws 2013, LB 78, § 23.

3-801 Repealed. Laws 2013, LB 78, § 23.
3-802 Repealed. Laws 2013, LB 78, § 23.
3-803 Repealed. Laws 2013, LB 78, § 23.
3-804 Repealed. Laws 2013, LB 78, § 23.
3-805 Repealed. Laws 2013, LB 78, § 23.
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CHAPTER 4
ALIENS

Section

4-111. Public benefits; verification of lawful presence; attestation required; professional
or commercial license; requirements.

4-112. Public benefits; applicant; eligibility; verification; presumption.

4-111 Public benefits; verification of lawful presence; attestation required;
professional or commercial license; requirements.

(1) Verification of lawful presence in the United States pursuant to section
4-108 requires that the applicant for public benefits attest in a format pre-
scribed by the Department of Administrative Services that:

(a) He or she is a United States citizen; or

(b) He or she is a qualified alien under the federal Immigration and
Nationality Act, 8 U.S.C. 1101 et seq., as such act existed on January 1, 2009,
and is lawfully present in the United States.

(2) A state agency or political subdivision of the State of Nebraska may adopt
and promulgate rules and regulations or procedures for the electronic filing of
the attestation required under subsection (1) of this section if such attestation is
substantially similar to the format prescribed by the Department of Administra-
tive Services.

(3)(a) The Legislature finds that it is in the best interest of the State of]
Nebraska to make full use of the skills and talents in the state by ensuring that a
person who is work-authorized is able to obtain a professional or commercial
license and practice his or her profession.

(b) For purposes of a professional or commercial license, the Legislature
finds that a person not described in subdivision (1)(a) or (1)(b) of this section
who submits (i) an unexpired employment authorization document issued by
the United States Department of Homeland Security, Form 1-766, and (ii)
documentation issued by the United States Department of Homeland Security,
the United States Citizenship and Immigration Services, or any other federal
agency, such as one of the types of Form I-797 used by the United States
Citizenship and Immigration Services, demonstrating that such person is de-
scribed in section 202(c)(2)(B)(i) through (ix) of the federal REAL ID Act of
2005, Public Law 109-13, has demonstrated lawful presence pursuant to section,
4-108 and is eligible to obtain such license. Such license shall be valid only for
the period of time during which such person’s employment authorization
document is valid. Nothing in this subsection shall affect the requirements to
obtain a professional or commercial license that are unrelated to the lawful
presence requirements demonstrated pursuant to this subsection.

(c) Nothing in this subsection shall be construed to grant eligibility for any
public benefits other than obtaining a professional or commercial license.

(d) Any person who has complied with the requirements of this subsection
shall have his or her employment authorization document verified through the
Systematic Alien Verification for Entitlements Program operated by the United
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States Department of Homeland Security or an equivalent program designated
by the United States Department of Homeland Security.

(e) The Legislature enacts this subsection pursuant to the authority provided
in 8 U.S.C. 1621(d), as such section existed on January 1, 2016.

Source: Laws 2009, LB403, § 4; Laws 2016, LB947, § 1.
Effective date April 21, 2016.

4-112 Public benefits; applicant; eligibility; verification; presumption.

For any applicant who has executed a document described in subdivision
(1)(b) of section 4-111, eligibility for public benefits shall be verified through the
Systematic Alien Verification for Entitlements Program operated by the United
States Department of Homeland Security or an equivalent program designated
by the United States Department of Homeland Security. Until such verification
of eligibility is made, such attestation may be presumed to be proof of lawful
presence for purposes of sections 4-108 to 4-113 unless such verification is
required before providing the public benefit under another provision of state or
federal law.

Source: Laws 2009, LB403, § 5; Laws 2016, LB947, § 2.
Effective date April 21, 2016.
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CHAPTER 7
ATTORNEYS AT LAW

Article.
2. Legal Education for Public Service and Rural Practice Loan Repayment Assistance
Act. 7-201 to 7-210.

ARTICLE 2

LEGAL EDUCATION FOR PUBLIC SERVICE AND RURAL
PRACTICE LOAN REPAYMENT ASSISTANCE ACT

Section

7-201. Act, how cited.

7-202. Legislative findings.

7-203. Terms, defined.

7-204. Legal Education for Public Service and Rural Practice Loan Repayment
Assistance Board; created; members.

7-206. Legal education for public legal service and rural practice loan repayment
assistance program; rules and regulations; contents.

7-207. Commission on Public Advocacy; applications; board; recommendations;
certification of recipients.

7-208. Commission on Public Advocacy; solicit and receive donations.

7-209. Legal Education for Public Service and Rural Practice Loan Repayment
Assistance Fund; created; investment.

7-210. Commission on Public Advocacy; identify designated legal profession shortage
areas; considerations.

7-201 Act, how cited.

Sections 7-201 to 7-210 shall be known and may be cited as the Legal
Education for Public Service and Rural Practice Loan Repayment Assistance
Act.

Source: Laws 2008, LB1014, § 19; Laws 2014, LB907, § 1.

7-202 Legislative findings.

The Legislature finds that many attorneys graduate from law school with
substantial educational debt that prohibits many from considering public legal
service work or work in less-populated rural areas of Nebraska. A need exists
for public legal service entities and rural clients to hire competent attorneys.
The public is better served by competent and qualified attorneys working in the
area of public legal service and serving underserved rural areas. Programs
providing educational loan repayment assistance will encourage law students
and other attorneys to seek employment in the area of public legal service and
in designated legal profession shortage areas in rural Nebraska and will enable
public legal service entities and rural communities to attract and retain quali-
fied attorneys.

Source: Laws 2008, LB1014, § 20; Laws 2014, LB907, § 2.

7-203 Terms, defined.
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For purposes of the Legal Education for Public Service and Rural Practice
Loan Repayment Assistance Act:

(1) Board means the Legal Education for Public Service and Rural Practice
Loan Repayment Assistance Board;

(2) Designated legal profession shortage area means a rural area located
within any county in Nebraska having a population of less than fifteen thousand
inhabitants and not included within a metropolitan statistical area as defined by
the United States Department of Commerce, Bureau of the Census, and
determined by the board to be underserved by available legal representation;

(3) Educational loans means loans received as an educational benefit, schol-
arship, or stipend toward a juris doctorate degree and either (a) made, insured,
or guaranteed by a governmental unit or (b) made under a program funded in
whole or in part by a governmental unit or nonprofit institution; and

(4) Public legal service means providing legal service to indigent persons
while employed by a tax-exempt charitable organization.

Source: Laws 2008, LB1014, § 21; Laws 2014, LB907, § 3.

7-204 Legal Education for Public Service and Rural Practice Loan Repay-
ment Assistance Board; created; members.

The Legal Education for Public Service and Rural Practice Loan Repayment
Assistance Board is created. The board shall consist of the director of Legal Aid
of Nebraska, the deans of Creighton School of Law and the University of
Nebraska College of Law, a student from each law school selected by the dean
of the law school, at least one of whom intends to work for a tax-exempt
charitable organization primarily doing public legal service and at least one of
whom is from or intends to practice in a designated legal profession shortage
area, a member of the Nebraska State Bar Association who practices in a
designated legal profession shortage area selected by the president of the
association, and the chief counsel of the Commission on Public Advocacy.

Source: Laws 2008, LB1014, § 22; Laws 2014, LB907, § 4.

7-206 Legal education for public legal service and rural practice loan
repayment assistance program; rules and regulations; contents.

The board shall develop and recommend to the Commission on Public
Advocacy rules and regulations that will govern the legal education for public
legal service and rural practice loan repayment assistance program. The rules
and regulations shall include:

(1) Recipients shall be either: (a) Full-time, salaried attorneys working for a
tax-exempt charitable organization and whose primary duties are public legal
service or (b) full-time attorneys primarily serving in a designated legal profes-
sion shortage area;

(2) Loan applicants shall pay an application fee established by the rules and
regulations at a level anticipated to cover all or most of the administrative costs
of the program. All application fees shall be remitted to the State Treasurer for
credit to the Legal Education for Public Service and Rural Practice Loan
Repayment Assistance Fund. Every effort shall be made to minimize adminis-
trative costs and the application fee;

(3) The maximum annual loan amount, which initially shall not exceed six
thousand dollars per year per recipient, shall be an amount which is sufficient
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to fulfill the purposes of recruiting and retaining public legal service attorneys
in occupations and areas with unmet needs, including public legal service
attorneys with skills in languages other than English and attorneys committed
to working in designated legal profession shortage areas. The board may
recommend adjustments of the loan amount annually to the commission to
account for inflation and other relevant factors;

(4) Loans shall be made only to refinance existing educational loans;

(5) Information on the potential tax consequences of income from discharge
of indebtedness;

(6) Recipients shall agree to practice the equivalent of at least three years of
full-time practice in public legal service or a designated legal profession
shortage area; and

(7) Other criteria for loan eligibility, application, payment, and repayment
assistance necessary to carry out the purposes of the Legal Education for Public
Service and Rural Practice Loan Repayment Assistance Act.

Source: Laws 2008, LB1014, § 24; Laws 2014, LB907, § 5.

7-207 Commission on Public Advocacy; applications; board; recommenda-
tions; certification of recipients.

The Commission on Public Advocacy shall accept applications for loan
repayment assistance on an annual basis from qualified persons and shall
present those applications to the board for its consideration. The board shall
make recommendations for loans to the commission, and the commission shall
certify the eligible recipients and the loan amount per recipient. The loans
awarded to the recipients shall come from funds appropriated by the Legisla-
ture and any other funds that may be available from the Legal Education fon
Public Service and Rural Practice Loan Repayment Assistance Fund.

Source: Laws 2008, LB1014, § 25; Laws 2014, LB907, § 7.

7-208 Commission on Public Advocacy; solicit and receive donations.

The Commission on Public Advocacy may solicit and receive donations from
law schools, corporations, nonprofit organizations, bar associations, bar foun-
dations, law firms, individuals, or other sources for purposes of the Legal
Education for Public Service and Rural Practice Loan Repayment Assistance
Act. The donations shall be remitted to the State Treasurer for credit to the
Legal Education for Public Service and Rural Practice Loan Repayment Assis-
tance Fund.

Source: Laws 2008, LB1014, § 26; Laws 2014, LB907, § 8.

7-209 Legal Education for Public Service and Rural Practice Loan Repay-
ment Assistance Fund; created; investment.

The Legal Education for Public Service and Rural Practice Loan Repayment
Assistance Fund is created. The fund shall consist of funds appropriated or
transferred by the Legislature, funds donated to the legal education for public
legal service and rural practice loan repayment assistance program pursuant to
section 7-208, and application fees collected under the Legal Education for
Public Service and Rural Practice Loan Repayment Assistance Act. Any money
in the Legal Education for Public Service Loan Repayment Fund on July 18,
2014, shall be transferred to the Legal Education for Public Service and Rural
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Practice Loan Repayment Assistance Fund. Any money in the fund available for
investment shall be invested by the state investment officer pursuant to the
Nebraska Capital Expansion Act and the Nebraska State Funds Investment Act.

Source: Laws 2008, LB1014, § 27; Laws 2014, LB907, § 9.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

7-210 Commission on Public Advocacy; identify designated legal profession
shortage areas; considerations.

The Commission on Public Advocacy shall periodically determine and identi-
fy designated legal profession shortage areas within Nebraska. The board shall
develop and recommend to the commission legal profession shortage areas. In
making such recommendations, the board shall consider, after consultation
with other appropriate agencies concerned with legal and rural services and
with appropriate professional organizations, factors including, but not limited
to:

(1) The latest reliable statistical data available regarding the number of
attorneys practicing in an area and the population served by such attorneys;

(2) Distances between client populations and attorney locations;
(3) Particular local needs for legal services;

(4) Capacity of local attorneys providing services and scope of practice being
provided; and

(5) Past and future demographic trends in an area.
Source: Laws 2014, LB907, § 6.
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CHAPTER 8
BANKS AND BANKING

Article.
1. General Provisions. 8-101 to 8-1,140.
2. Trust Companies. 8-204 to 8-234.
3. Building and Loan Associations. 8-318 to 8-374.
6. Assessments and Fees. 8-601, 8-602.
7. State-Federal Cooperation Acts; Capital Notes.

(a) Federal Banking Act of 1933. 8-702 to 8-706.

9. Bank Holding Companies. 8-915.

10. Nebraska Sale of Checks and Funds Transmission Act. Transferred or Repealed.

11. Securities Act of Nebraska. 8-1101 to 8-1120.

14. Disclosure of Confidential Information. 8-1401 to 8-1404.

15. Acquisition or Merger of Financial Institutions.

(¢) Cross-Industry Acquisition or Merger of Financial Institution. 8-1510.

21. Interstate Branching and Merger Act. 8-2104.

23. Interstate Trust Company Office Act. 8-2306, 8-2311.

26. Credit Report Protection Act. 8-2601 to 8-2615.

27. Nebraska Money Transmitters Act. 8-2701 to 8-2748.

28. Real Estate Financing Enforcement and Servicing. 8-2801.

ARTICLE 1
GENERAL PROVISIONS

Section

8-101. Terms, defined.

8-103. Director of Banking and Finance; financial institutions; supervision and
examination; director and department employees; prohibited acts;
exception; penalty.

8-108. Director of Banking and Finance; financial institution examination; powers;

procedure; charge.

8-115.01. Banks; new charter; transfer of charter; procedure.

8-116. Banks; capital stock; amount required.

8-117. Conditional bank charter; application; contents; hearing; notice; expenses;
conversion to full bank charter; extension; written request; notice of
expiration.

3-128. Capital stock; increase; decrease; notice; publication; denial by department,
when.

8-135. Deposits; withdrawal methods authorized; section; how construed.

8-153. Checks; preprinted information; cleared at par; exception.

8-155. Repealed. Laws 2014, LB 714, § 1.

8-156. Repealed. Laws 2014, LB 714, § 1.

8-157. Branch banking; Director of Banking and Finance; powers.

8-157.01. Establishing financial institution; automatic teller machines; use; availability;

user financial institution; switch; use and access; duties; department;
enforcement action; limitation.

8-162.02. State-chartered bank; fiduciary account controlled by trust department;

collateral; public funds exempt.

8-167.01. Banks; publication requirements not applicable; when.
8-1,140.  Federally chartered bank; bank organized under laws of Nebraska; rights,

privileges, benefits, and immunities; exception.

8-101 Terms, defined.
For purposes of the Nebraska Banking Act, unless the context otherwise

requires:
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(1) Bank subsidiary corporation means a corporation which has a bank as a
shareholder and which is organized for purposes of engaging in activities which
are part of the business of banking or incidental to such business except for the
receipt of deposits. A bank subsidiary corporation is not to be considered a
branch of its bank shareholder;

(2) Capital or capital stock means capital stock;
(3) Department means the Department of Banking and Finance;
(4) Director means the Director of Banking and Finance;

(5) Bank or banking corporation means any incorporated banking institution
which was incorporated under the laws of this state as they existed prior to
May 9, 1933, and any corporation duly organized under the laws of this state
for the purpose of conducting a bank within this state under the act. Bank
means any such banking institution which is, in addition to the exercise of
other powers, following the practice of repaying deposits upon check, draft, or
order and of making loans;

(6) Order includes orders transmitted by electronic transmission;

(7) Automatic teller machine means a machine established and located in the
State of Nebraska, whether attended or unattended, which utilizes electronic,
sound, or mechanical signals or impulses, or any combination thereof, and
from which electronic funds transfers may be initiated and at which banking
transactions as defined in section 8-157.01 may be conducted. An unattended
automatic teller machine shall not be deemed to be a branch operated by a
financial institution;

(8) Automatic teller machine surcharge means a fee that an operator of an
automatic teller machine imposes upon a consumer for an electronic funds
transfer, if such operator is not the financial institution that holds an account of
such consumer from which the electronic funds transfer is to be made;

(9) Data processing center means a facility, wherever located, at which
electronic impulses or other indicia of a transaction originating at an automatic
teller machine are received and either authorized or routed to a switch or other
data processing center in order to enable the automatic teller machine to
perform any function for which it is designed;

(10) Point-of-sale terminal means an information processing terminal which
utilizes electronic, sound, or mechanical signals or impulses, or any combina-
tion thereof, which are transmitted to a financial institution or which are
recorded for later transmission to effectuate electronic funds transfer transac-
tions for the purchase or payment of goods and services and which are initiated
by an access device. A point-of-sale terminal is not a branch operated by a
financial institution. Any terminal owned or operated by a seller of goods and
services shall be connected directly or indirectly to an acquiring financial
institution;

(11) Making loans includes advances or credits that are initiated by means of
credit card or other transaction card. Transaction card and other transactions,
including transactions made pursuant to prior agreements, may be brought
about and transmitted by means of an electronic impulse. Such loan transac-
tions including transactions made pursuant to prior agreements shall be subject;
to sections 8-815 to 8-829 and shall be deemed loans made at the place of
business of the financial institution;
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(12) Financial institution means a bank, savings bank, building and loan
association, savings and loan association, or credit union, whether chartered by
the United States, the department, or a foreign state agency; any other similan
organization which is covered by federal deposit insurance; or a trust company;

(13) Financial institution employees includes parent holding company and
affiliate employees;

(14) Switch means any facility where electronic impulses or other indicia of a
transaction originating at an automatic teller machine are received and are
routed and transmitted to a financial institution or data processing center,
wherever located. A switch may also be a data processing center;

(15) Impulse means an electronic, sound, or mechanical impulse, or any
combination thereof;

(16) Insolvent means a condition in which (a) the actual cash market value of
the assets of a bank is insufficient to pay its liabilities to its depositors, (b) a
bank is unable to meet the demands of its creditors in the usual and customary,
manner, (c) a bank, after demand in writing by the director, fails to make good
any deficiency in its reserves as required by law, or (d) the stockholders of a
bank, after written demand by the director, fail to make good an impairment of
its capital or surplus;

(17) Foreign state agency means any duly constituted regulatory or superviso-
ry agency which has authority over financial institutions and which is created
under the laws of any other state, any territory of the United States, Puerto
Rico, Guam, American Samoa, the Trust Territory of the Pacific Islands, or the
Virgin Islands or which is operating under the code of law for the District of
Columbia;

(18) Acquiring financial institution means any financial institution establish-
ing a point-of-sale terminal; and

(19) Access device means a code, a transaction card, or any other means of
access to a customer’s account, or any combination thereof, that may be used
by a customer for the purpose of initiating an electronic funds transfer at an
automatic teller machine or a point-of-sale terminal.

Source: Laws 1963, c. 29, § 1, p. 134; Laws 1965, c. 27, 8 1, p. 198; Laws
1967, c. 19, 8 1, p. 117; Laws 1975, LB 269, § 1; Laws 1976, LB
561, 8 1; Laws 1987, LB 615, § 1; Laws 1988, LB 375, § 1; Laws
1993, LB 81, § 1; Laws 1994, LB 611, § 1; Laws 1995, LB 384,
§ 1; Laws 1997, LB 137, § 1; Laws 1998, LB 1321, § 1; Laws
2000, LB 932, § 1; Laws 2002, LB 1089, § 1; Laws 2003, LB 131,
§ 1; Laws 2003, LB 217, § 1; Laws 2015, LB348, § 1.

8-103 Director of Banking and Finance; financial institutions; supervision
and examination; director and department employees; prohibited acts; excep-
tion; penalty.

(1) The director shall have charge of and full supervision over the examina-
tion of banks and the enforcement of compliance with the statutes by banks and
their holding companies in their business and functions and shall constructively
aid and assist banks in maintaining proper banking standards and efficiency.
The director shall also have charge of and full supervision over the examination
of and the enforcement of compliance with the statutes by trust companies,
building and loan associations, and credit unions in their business and func-
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tions and shall constructively aid and assist trust companies, building and loan
associations, and credit unions in maintaining proper standards and efficiency.

(2) If the director is financially interested directly or indirectly in any
financial institution doing business in Nebraska, subject to his or her jurisdic-
tion, the financial institution shall be under the direct supervision of the
Governor, and as to such financial institution, the Governor shall exercise all
the supervisory powers otherwise vested in the Director of Banking and
Finance by the laws of this state, and reports of examination by state bank
examiners, foreign state bank examiners, examiners of the Federal Reserve
Board, examiners of the Office of the Comptroller of the Currency, examiners
of the Federal Deposit Insurance Corporation, and examiners of the Consumer
Financial Protection Bureau shall be transmitted to the Governor.

(3)(a) No person employed by the department shall be permitted to borrow,
money from any financial institution doing business in Nebraska subject to the
jurisdiction of the department, except that persons employed by the department
may borrow money in the normal course of business from the Nebraska State
Employees Credit Union. If the credit union is acquired by, or merged into, a
Nebraska state-chartered credit union, persons employed by the department
may borrow money in the normal course of business from the successor credit
union.

(b) In the event a loan to a person employed by the department is sold or
otherwise transferred to a financial institution doing business in Nebraska and
subject to the jurisdiction of the department, no violation of this section occurs
if (i) the person employed by the department did not solicit the sale or transfer
of the loan and (ii) the person employed by the department gives notice to the
director of such sale or transfer. The director, in his or her discretion, may
require such person to make all reasonable efforts to seek another lender.

(4) Any person who intentionally violates this section or who aids, abets, or
assists in a violation of this section shall be guilty of a Class IV felony.

Source: Laws 1933, c. 18, § 2, p. 135; C.S.Supp.,1941, § 8-1,123; R.S.
1943, § 8-102; Laws 1963, c. 29, § 3, p. 135; Laws 1967, c. 20,
§ 1, p. 122; Laws 1985, LB 653, § 1; Laws 1988, LB 375, § 2;
Laws 1996, LB 1053, § 1; Laws 2002, LB 1094, § 2; Laws 2003,
LB 131, § 3; Laws 2013, LB213, 8§ 1.

8-108 Director of Banking and Finance; financial institution examination;
powers; procedure; charge.

(1) The director, his or her deputy, or any duly appointed examiner shall have
power to make a thorough examination into all the books, papers, and affairs of
any bank or other institution in Nebraska subject to the department’s jurisdic-
tion, or its holding company, if any, and in so doing to administer oaths and
affirmations, to examine on oath or affirmation the officers, agents, and clerks
of such institution or its holding company, if any, touching the matter which
they may be authorized and directed to inquire into and examine, and to
subpoena the attendance of any person or persons in this state to testify under
oath or affirmation in relation to the affairs of such institution or its holding
company, if any. Such powers shall include, but not be limited to, the authority
to examine and monitor by electronic means the books, papers, and affairs of
any financial institution or the holding company of a financial institution. The
examination may be in the presence of at least two members of the board of
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directors of the institution or its holding company, if any, undergoing such
examination, and it shall be the duty of the examiner to incorporate in his or
her report the names of the directors in whose presence the examination was
made.

(2) The director may accept any examination or report from the Federal
Deposit Insurance Corporation, the Federal Reserve Board, the Comptroller of
the Currency, the Consumer Financial Protection Bureau, or a foreign state
agency.

(3) The director may provide any such examination or report to the Federal
Deposit Insurance Corporation, the Federal Reserve Board, the Comptroller of
the Currency, the Consumer Financial Protection Bureau, or a foreign state
agency. The department shall have power to examine the books, papers, and
affairs of any electronic data processing center which has contracted with a
financial institution to conduct the financial institution’s electronic data pro-
cessing business. The department may charge the electronic data processing
center for the time spent by examiners in such examination at the rate set forth
in section 8-606 for examiners’ time spent in examinations of financial institu-
tions.

Source: Laws 1909, c. 10, § 8, p. 69; R.S.1913, § 287; Laws 1919, c. 190,
tit. V, art. XVI, § 6, p. 687; C.S.1922, § 7987; Laws 1923, c. 191,
§ 8, p. 441; C.S.1929, § 8-118; Laws 1933, c. 18, § 13, p. 142;
C.S.Supp.,1941, § 8-118; R.S.1943, § 8-115; Laws 1963, c. 29,
§ 8, p. 137; Laws 1985, LB 653, § 2; Laws 1988, LB 375, § 3;
Laws 1992, LB 757, § 2; Laws 2007, LB124, § 1; Laws 2013,
LB213, § 2.

8-115.01 Banks; new charter; transfer of charter; procedure.

When an application required by section 8-120 is made by a corporation, the
following procedures shall be followed:

(1) Except as provided for in subdivision (2) of this section, when application
is made for a new bank charter, a public hearing shall be held on each
application. Notice of the filing of the application shall be published by the
department for three weeks in a legal newspaper published in or of general
circulation in the county where the applicant proposes to operate the bank. The
date for hearing the application shall be not less than thirty days after the last
publication of notice of hearing and not more than ninety days after the
application has been accepted for filing by the director as substantially com-
plete unless the applicant agrees to a later date. Notice of the filing of the
application shall be sent by the department to all financial institutions located
in the county where the applicant proposes to operate;

(2) When application is made for a new bank charter and the director
determines, in his or her discretion, that the conditions of subdivision (3) of this
section are met, then the public hearing requirement of subdivision (1) of this
section shall only be required if, (a) after publishing a notice of the proposed
application in a newspaper of general circulation in the county where the main
office of the applicant is to be located and (b) after giving notice to all financial
institutions located within such county, the director receives a substantive
objection to the application within fifteen days after the first day of publication;

(3) The director shall consider the following in each application before the
public hearing requirement of subdivision (1) of this section may be waived:
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(a) Whether the experience, character, and general fitness of the applicant
and of the applicant’s officers and directors are such as to warrant belief that
the applicant will operate the business honestly, fairly, and efficiently;

(b) Whether the length of time that the applicant or a majority of the
applicant’s officers, directors, and shareholders have been involved in the
business of banking in this state has been for a minimum of five consecutive
years; and

(c) Whether the condition of financial institutions currently owned by the
applicant, the applicant’s holding company, if any, or the applicant’s officers,
directors, or shareholders is such as to indicate that a hearing on the current
application would not be necessary;

(4) Except as provided in subdivision (6) of this section, when application is
made for transfer of a bank charter and move of the main office of a bank to
any location other than within the corporate limits of the city or village of its
original charter or, if such bank charter is not located in a city or village, then
for transfer outside the county in which it is located, the director shall hold a
hearing on the matter if he or she determines, in his or her discretion, that the
condition of the applicant warrants a hearing. If the director determines that
the condition of the applicant does not warrant a hearing, the director shall (a)
publish a notice of the filing of the application in a newspaper of general
circulation in the county where the proposed main office and charter of the
applicant would be located and (b) give notice of such application to all
financial institutions located within the county where the proposed main office
and charter would be located and to such other interested parties as the
director may determine. If the director receives any substantive objection to the
proposed relocation within fifteen days after the first day of publication, he or
she shall hold a hearing on the application. Notice of a hearing held pursuant
to this subdivision shall be published for two consecutive weeks in a newspaper
of general circulation in the county where the main office would be located.
The date for hearing the application shall be not less than thirty days after the
last publication of notice of hearing and not more than ninety days after the
application has been accepted for filing by the director as substantially com-
plete unless the applicant agrees to a later date. When the persons making
application for transfer of a main office and charter are officers or directors of
the bank, there is a rebuttable presumption that such persons are parties of
integrity and responsibility;

(5) Except as provided in subdivision (6) of this section, when application is
made for a move of any bank’s main office within the city, village, or county, if
not chartered within a city or village, of its original charter, the director shall
publish notice of the proposed move in a newspaper of general circulation in
the county where the main office of the applicant is located and shall give
notice of such intended move to all financial institutions located within the
county where such bank is located. If the director receives a substantive
objection to such move within fifteen days after publishing such notice, he on
she shall publish an additional notice and hold a hearing as provided in
subdivision (1) of this section;

(6) With the approval of the director, a bank may move its main office and
charter to the location of a branch of the bank without public notice or hearing
as long as (a) the condition of the bank, in the discretion of the director, does
not warrant a hearing and (b) the branch (i) is located in Nebraska, (ii) has
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been in operation for at least one year as a branch of the bank or was acquired
by the bank pursuant to section 8-1506 or 8-1516, and (iii) is simultaneously
relocated to the original main office location;

(7) The director shall send any notice to financial institutions required by this
section by first-class mail, postage prepaid, or electronic mail. Electronic mail
may be used if the financial institution agrees in advance to receive such
notices by electronic mail. A financial institution may designate one office for
receipt of any such notice if it has more than one office located within the
county where such notice is to be sent or a main office in a county other than
the county where such notice is to be sent;

(8) The expense of any publication and mailing required by this section shall
be paid by the applicant but payment shall not be a condition precedent to
approval by the director; and

(9) Notwithstanding any provision of this section, the director shall take
immediate action on any charter application or applications concerned without
the benefit of a hearing in the case of an emergency so declared by the
Governor, the Secretary of State, and the director.

Source: Laws 1965, c. 25,8 1, p. 191; Laws 1967, c. 19, 8§ 2, p. 117; Laws
1973, LB 164, § 3; Laws 1974, LB 721, § 1; Laws 1979, LB 220,
§ 2; Laws 2002, LB 957, § 1; Laws 2003, LB 217, § 2; Laws
2005, LB 533, § 2; Laws 2008, LB851, § 1; Laws 2010, LB890,
§ 1; Laws 2016, LB751, § 1.
Effective date February 25, 2016.

8-116 Banks; capital stock; amount required.

(1) Except as provided in subsection (2) of this section, a charter for a bank
shall not be issued unless the corporation applying therefor has surplus and
paid-up capital stock in an amount not less than the amount necessary for
compliance with subsection (1) of section 8-702 for the insurance of deposits.

(2) The department shall have the authority to determine the minimum
amount of paid-up capital stock and surplus required for any corporation
applying for a bank charter, which amount shall not be less than the amount
provided in subsection (1) of this section.

Source: Laws 1909, c. 10, § 13, p. 72; R.S.1913, § 292; Laws 1919, c. 190,
tit. V, art. XVI, § 11, p. 689; Laws 1921, c. 297, § 3, p. 950;
C.S.1922, § 7992; Laws 1923, c. 192, § 1, p. 463; C.S.1929,
§ 8-122; Laws 1935, c. 19, § 1, p. 95; C.S.Supp.,1941, § 8-122;
Laws 1943, c. 19, § 3(1), p. 102; R.S.1943, § 8-119; Laws 1959, c.
15, § 3, p. 132; Laws 1961, c. 15, § 1, p. 111; R.R.S.1943,
§ 8-119; Laws 1963, c. 29, § 16, p. 140; Laws 1967, c. 19, § 3, p.
118; Laws 1973, LB 164, § 4; Laws 1979, LB 220, § 3; Laws
1983, LB 252, § 2; Laws 2002, LB 1094, § 3; Laws 2008, LB8&51,
§ 2; Laws 2015, LB155, § 1.

8-117 Conditional bank charter; application; contents; hearing; notice; ex-
penses; conversion to full bank charter; extension; written request; notice of|
expiration.

(1)(a) The director may grant approval for a conditional bank charter which
may remain inactive for an initial period of up to eighteen months.
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(b) The purpose for which a conditional bank charter may be granted is
limited to the acquisition or potential acquisition of a financial institution
which (i) is located in this state or which has a branch in this state and (ii) has
been determined to be troubled or failing by its primary state or federal
regulator.

(2) A person or persons organizing for and desiring to obtain a conditional
bank charter shall make, under oath, and transmit to the department an
application prescribed by the department, to include, but not be limited to:

(a) The name of the proposed bank;
(b) A draft copy of the articles of incorporation of the proposed bank;

(¢c) The names, addresses, financial condition, and business history of the
proposed stockholders, officers, and directors of the proposed bank;

(d) The sources and amounts of capital that would be available to the
proposed bank; and

(e) A preliminary business plan describing the operations of the proposed
bank.

(3) Upon receipt of a substantially completed application for a conditional
bank charter and payment of the fee required by section 8-602, the director
may, in his or her discretion, hold a public hearing on the application. If a
hearing is to be held, notice of the filing of the application and the date of
hearing thereon shall be published by the department for three weeks in a
minimum of two newspapers with general circulation in Nebraska. The news-
papers shall be selected at the director’s discretion, except that the director
shall consider the county or counties of residence of the proposed members of
the board of directors of the proposed conditional bank charter in making such
selection. The date for hearing the application shall be not less than thirty days
after the last publication of notice of hearing. Notice shall also be sent by first-
class mail to the main office of all financial institutions doing business in the
state. Electronic mail may be used if a financial institution agrees in advance to
receive such notice by electronic mail.

(4) If the director determines that a hearing on the application for a
conditional bank charter is not necessary, then the department shall publish a
notice of the proposed application in a minimum of two newspapers of general
circulation in Nebraska. The newspapers shall be selected in accordance with
subsection (3) of this section. The department shall send notice of the applica-
tion by first-class mail to the main office of all financial institutions doing
business in the state. Electronic mail may be used if a financial institution
agrees in advance to receive such notice by electronic mail. If the director
receives a substantive objection to the application within fifteen days after the
publication or notice, whichever occurs last, a hearing shall be scheduled on
the application.

(5) The expense of any publication and mailing required by this section shall
be paid by the applicant but payment shall not be a condition precedent to
approval by the director.

(6) If the department upon investigation and after any public hearing on the
application is satisfied that (a) the stockholders, officers, and directors of the
proposed corporation applying for such conditional bank charter are parties of
integrity and responsibility, (b) the applicant has sufficient sources and
amounts of capital available to the proposed bank, and (c) the applicant has a
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business plan describing the operations of the proposed bank that indicates the
proposed bank has a reasonable probability of usefulness and success, the
department shall, upon the payment of any required fees and costs, grant a
conditional bank charter effective for a period not to exceed eighteen months
from the date of issuance.

(7) A conditional bank charter may be converted to a full bank charter upon
proof satisfactory to the department that:

(a) The financial institution to be acquired is in a troubled or failing status as
required by subsection (1) of this section;

(b) The requirements of section 8-110 have been met;
(c) The requirements of section 8-702 have been met;

(d) Capital stock and surplus in amounts determined pursuant to section
8-116 have been paid in;

(e) The fees required by section 8-602 have been paid to the department; and
() Any other conditions imposed by the director have been complied with.

(8) A conditional bank charter may be extended for successive periods of one
year if the holder of the charter files a written request for an extension of such
charter at least ninety days prior to the expiration date of such charter. Such
request shall be accompanied by (a) any information deemed necessary by the
department to assure itself that the requirements of subsection (6) of this
section continue to be met and (b) the fee required by section 8-602.

(9) The department shall issue a notice of expiration of a conditional bank
charter if eighteen months have passed since the issuance of such charter and
the holder of such charter (a) has not converted to a full bank charter pursuant
to subsection (7) of this section, (b) has not made a request for an extension
pursuant to subsection (8) of this section, or (c) has made a request for an
extension pursuant to subsection (8) of this section which was not approved by
the department.

Source: Laws 2010, LB891, § 2; Laws 2016, LB751, § 2.
Effective date February 25, 2016.

8-128 Capital stock; increase; decrease; notice; publication; denial by depart-
ment, when.

The paid-in capital stock of any bank may be increased or decreased in the
following manner: The stockholders at any regular meeting or at any special
meeting duly called for such purpose shall by vote of those owning two-thirds of
the capital stock authorize the president or cashier to notify the department of
the proposed increase or reduction of paid-in capital stock, and a notice
containing a statement of the amount of any proposed reduction of paid-in
capital stock shall be published for two weeks in some newspaper published
and of general circulation in the county where such bank is located. Reduction
of paid-in capital stock shall be discretionary with the department, but shall be
denied if granting the same would reduce the paid-in capital stock below the
requirements of the Nebraska Banking Act or would impair the security of the
depositors. The bank shall notify the department when the proposed increase or
decrease of the paid-in capital stock has been consummated.

Source: Laws 1909, c. 10, § 34, p. 82; R.S.1913, § 313; Laws 1919, c. 190,
tit. V, art. XVI, § 34, p. 699; C.S.1922, § 8014; C.S.1929, § 8-153;
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Laws 1933, c. 18, § 34, p. 152; C.S.Supp.,1941, § 8-153; R.S.
1943, § 8-157; Laws 1961, ¢. 15,8 7, p. 113; R.R.S.1943, § 8-157;
Laws 1963, c. 29, § 28, p. 145; Laws 1987, LB 2, § 8; Laws 1998,
LB 1321, § 8; Laws 2015, LB155, § 2.

8-135 Deposits; withdrawal methods authorized; section; how construed.

(1) All persons, regardless of age, may become depositors in any bank and
shall be subject to the same duties and liabilities respecting their deposits.
Whenever a deposit is accepted by any bank in the name of any person,
regardless of age, the deposit may be withdrawn by the depositor by any of the
following methods:

(a) Check or other instrument in writing. The check or other instrument in
writing constitutes a receipt or acquittance if the check or other instrument in
writing is signed by the depositor and constitutes a valid release and discharge
to the bank for all payments so made; or

(b) Electronic means through:

(1) Preauthorized direct withdrawal;

(i1) An automatic teller machine;

(iii) A debit card;

(iv) A transfer by telephone;

(v) A network, including the Internet; or

(vi) Any electronic terminal, computer, magnetic tape, or other electronic
means.

(2) This section shall not be construed to affect the rights, liabilities, or
responsibilities of participants in an electronic fund transfer under the federal
Electronic Fund Transfer Act, 15 U.S.C. 1693 et seq., as the act existed on
January 1, 2016, and shall not affect the legal relationships between a minon
and any person other than the bank.

Source: Laws 1963, c. 27, § 1, p. 132; Laws 1963, c. 29, § 35, p. 148;
Laws 2005, LB 533, § 6; Laws 2013, LB213, § 3; Laws 2016,
LB760, § 1.
Effective date July 21, 2016.

8-153 Checks; preprinted information; cleared at par; exception.

All checks, unless sent to banks as special collection items, shall have
preprinted the magnetically encoded routing and transit symbol of the bank
and either the name of the maker or the magnetically encoded account number
of the maker. Except for checks sent to banks as special collection items or
checks presented for payment by the payee in person, all checks drawn on any
bank organized under the laws of this state shall be cleared at par by the bank
on which they are drawn. The term at par applies only to the settlement of
checks between collecting and paying or remitting banks and does not apply to
or prohibit a bank from deducting a fee from the face amount of the check for
paying the check if the check is presented to the bank by the payee in person.

Source: Laws 1945, c. 11, 8§ 1, p. 110; R.R.S.1943, § 8-163.01; Laws 1963,
c. 29, § 53, p. 157; Laws 1979, LB 269, § 1; Laws 2015, LB155,
§ 3.
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8-155 Repealed. Laws 2014, LB 714, § 1.
8-156 Repealed. Laws 2014, LB 714, § 1.

8-157 Branch banking; Director of Banking and Finance; powers.

(1) Except as otherwise provided in this section and section 8-2103, the
general business of every bank shall be transacted at the place of business
specified in its charter.

(2)(a)(i) Except as provided in subdivision (2)(a)(ii) of this section, with the
approval of the director, any bank located in this state may establish and
maintain in this state an unlimited number of branches at which all banking
transactions allowed by law may be made.

(ii) Any bank that owns or controls more than twenty-two percent of the total
deposits in Nebraska, as described in subdivision (2)(c) of section 8-910 and
computed in accordance with subsection (3) of section 8-910, or any bank that
is a subsidiary of a bank holding company that owns or controls more than
twenty-two percent of the total deposits in Nebraska, as described in subdivi-
sion (2)(c) of section 8-910 and computed in accordance with subsection (3) of
section 8-910, shall not establish and maintain an unlimited number of branch-
es as provided in subdivision (2)(a)(i) of this section. With the approval of the
director, a bank as described in this subdivision may establish and maintain inl
the county in which such bank is located an unlimited number of branches at
which all banking transactions allowed by law may be made, except that if suchl
bank is located in a Class I or Class III county, such bank may establish and
maintain in Class I and Class III counties an unlimited number of branches at
which all banking transactions allowed by law may be made.

(iii) Any bank which establishes and maintains branches pursuant to subdivi-
sion (2)(a)(i) of this section and which subsequently becomes a bank as
described in subdivision (2)(a)(ii) of this section shall not be subject to the
limitations as to location of branches contained in subdivision (2)(a)(ii) of this
section with regard to any such established branch and shall continue to be
entitled to maintain any such established branch as if such bank had not
become a bank as described in subdivision (2)(a)(ii) of this section.

(b) With the approval of the director, any bank or any branch may establish
and maintain a mobile branch at which all banking transactions allowed by law
may be made. Such mobile branch may consist of one or more vehicles which
may transact business only within the county in which such bank or such
branch is located and within counties in this state which adjoin such county.

(c) For purposes of this subsection:

(1) Class I county means a county in this state with a population of four
hundred thousand or more as determined by the most recent federal decennial
census;

(ii) Class II county means a county in this state with a population of at least
two hundred thousand and less than four hundred thousand as determined by
the most recent federal decennial census;

(iii) Class III county means a county in this state with a population of at least
one hundred thousand and less than two hundred thousand as determined by
the most recent federal decennial census; and
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(iv) Class IV county means a county in this state with a population of less
than one hundred thousand as determined by the most recent federal decennial
census.

(3) With the approval of the director, a bank may establish and maintain
branches acquired pursuant to section 8-1506 or 8-1516. All banking transac-
tions allowed by law may be made at such branches.

(4) With the approval of the director, a bank may acquire the assets and
assume the deposits of a branch of another financial institution in Nebraska if]
the acquired branch is converted to a branch of the acquiring bank. All banking
transactions allowed by law may be made at a branch acquired pursuant to this
subsection.

(5) With the approval of the director, a bank may establish a branch pursuant
to subdivision (6) of section 8-115.01. All banking transactions allowed by law
may be made at such branch.

(6) The name given to any branch established and maintained pursuant to
this section shall not be substantially similar to the name of any existing bank
or branch which is unaffiliated with the newly created branch and is located in
the same city, village, or county. The name of such newly created branch shall
be approved by the director.

(7) A bank which has a main chartered office or an approved branch located
in the State of Nebraska may, through any of its executive officers, including
executive officers licensed as such pursuant to section 8-139, or designated
agents, conduct a loan closing at a location other than the place of business
specified in the bank’s charter or any branch thereof.

(8) A bank which has a main chartered office or approved branch located in
the State of Nebraska may, upon notification to the department, establish
savings account programs at any elementary or secondary school, whether
public or private, that has students who reside in the same city or village as the
main chartered office or branch of the bank, or, if the main office of the bank is
located in an unincorporated area of a county, at any school that has students
who reside in the same unincorporated area. The savings account programs
shall be limited to the establishment of individual student accounts and the
receipt of deposits for such accounts.

(9) Upon receiving an application for a branch to be established pursuant to
subdivision (2)(a) of this section, to establish a mobile branch pursuant to
subdivision (2)(b) of this section, to acquire a branch of another financial
institution pursuant to subsection (4) of this section, to establish or acquire a
branch pursuant to subsection (1) of section 8-2103, or to move the location of
an established branch other than a move made pursuant to subdivision (6) of
section 8-115.01, the director shall hold a public hearing on the matter if he or
she determines, in his or her discretion, that the condition of the applicant bank
warrants a hearing. If the director determines that the condition of the bank
does not warrant a hearing, the director shall publish a notice of the filing of
the application in a newspaper of general circulation in the county where the
proposed branch or mobile branch would be located, the expense of which
shall be paid by the applicant bank. If the director receives any substantive
objection to the proposed branch or mobile branch within fifteen days after
publication of such notice, he or she shall hold a hearing on the application.
Notice of a hearing held pursuant to this subsection shall be published for two
consecutive weeks in a newspaper of general circulation in the county where
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the proposed branch or mobile branch would be located. The date for hearing
the application shall not be more than ninety days after the filing of the
application and not less than thirty days after the last publication of notice of
hearing. The expense of any publication required by this section shall be paid
by the applicant but payment shall not be a condition precedent to approval by
the director.

Source: Laws 1927, c. 33, § 1, p. 153; C.S.1929, § 8-1,118; R.S.1943,
§ 8-1,105; Laws 1959, c. 17, § 1, p. 141; R.R.S.1943, § 8-1,105;
Laws 1963, c. 29, § 57, p. 158; Laws 1973, LB 312, § 1; Laws
1975, LB 269, § 2; Laws 1977, LB 77, § 1; Laws 1983, LB 58,
§ 1; Laws 1983, LB 252, § 4; Laws 1984, LB 1026, § 1; Laws
1985, LB 295, § 1; Laws 1985, LB 625, § 1; Laws 1986, LB 983,
§ 3; Laws 1987, LB 615, § 2; Laws 1988, LB 703, § 1; Laws
1989, LB 272, § 1; Laws 1990, LB 956, § 4; Laws 1991, LB 190,
§ 1; Laws 1991, LB 782, § 1; Laws 1992, LB 470, § 1; Laws
1992, LB 757, § 3; Laws 1993, LB 81, § 7; Laws 1995, LB 456,
§ 1; Laws 1995, LB 599, § 2; Laws 1996, LB 1275, § 3; Laws
1997, LB 56, § 1; Laws 1997, LB 136, § 1; Laws 1997, LB 137,
§ 6; Laws 1997, LB 351, § 9; Laws 2002, LB 957, § 4; Laws
2002, LB 1089, § 2; Laws 2002, LB 1094, § 5; Laws 2003, LB
217, § 7; Laws 2005, LB 533, § 9; Laws 2008, LB851, § 6; Laws
2010, LB890, § 4; Laws 2012, LB963, § 2; Laws 2016, LB742,
§ 2; Laws 2016, LB751, § 3.

Note: The Revisor of Statutes has pursuant to section 49-769 correlated LB742, section 2, with LB751, section 3, to reflect all
amendments.

Note: Changes made by LB751 became effective February 25, 2016. Changes made by LB742 became effective July 21, 2016.

8-157.01 Establishing financial institution; automatic teller machines; use;
availability; user financial institution; switch; use and access; duties; depart-
ment; enforcement action; limitation.

(1) Any establishing financial institution may establish and maintain any
number of automatic teller machines at which all banking transactions, defined
as receiving deposits of every kind and nature and crediting such to customer
accounts, cashing checks and cash withdrawals, transferring funds from check-
ing accounts to savings accounts, transferring funds from savings accounts to
checking accounts, transferring funds from either checking accounts and sav-
ings accounts to accounts of other customers, transferring payments from
customer accounts into accounts maintained by other customers of the finan-
cial institution or the financial institution, including preauthorized draft author-
ity, preauthorized loans, and credit transactions, receiving payments payable at
the financial institution or otherwise, account balance inquiry, and any other
transaction incidental to the business of the financial institution or which will
provide a benefit to the financial institution’s customers or the general public,
may be conducted. Any automatic teller machine owned by a nonfinancial
institution third party shall be sponsored by an establishing financial institu-
tion. Neither such automatic teller machines nor the transactions conducted
thereat shall be construed as the establishment of a branch or as branch
banking.

(2) Any financial institution may become a user financial institution by
agreeing to pay the establishing financial institution the automatic teller ma-
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chine usage fee. Such agreement shall be implied by the use of such automatic
teller machines.

(3)(a) Beginning November 1, 2016, (i) all automatic teller machines shall be
made available on a nondiscriminating basis for use by Nebraska customers of
a user financial institution and (ii) all Nebraska automatic teller machine
transactions initiated by Nebraska customers of a user financial institution shall
be made on a nondiscriminating basis.

(b) It shall not be deemed discrimination if (i) an automatic teller machine
does not offer the same transaction services as other automatic teller machines,
(ii) there are no automatic teller machine usage fees charged between affiliate
financial institutions for the use of automatic teller machines, (iii) the automatic
teller machine usage fees of an establishing financial institution that authorizes
and directly or indirectly routes Nebraska automatic teller machine transac-
tions to multiple switches, all of which comply with the requirements of
subdivision (3)(d) of this section, differ solely upon the fact that the automatic
teller machine usage fee schedules of such switches differ from one another,
(iv) automatic teller machine usage fees differ based upon whether the transac-
tion initiated at an automatic teller machine is subject to a surcharge or
provided on a surcharge-free basis, (v) the manner in which an establishing
financial institution authorizes and directly or indirectly routes Nebraska auto-
matic teller machine transactions results in the same automatic teller machine
usage fees for all user financial institutions for essentially the same service
routed over the same switch, or (vi) the automatic teller machines established
or sponsored by an establishing financial institution are made available for use
by Nebraska customers of any user financial institution which agrees to pay the
automatic teller machine usage fee and which conforms to the operating rules
and technical standards established by the switch to which a Nebraska auto-
matic teller machine transaction is directly or indirectly routed.

(¢) The director, upon notice and after a hearing, may terminate or suspend
the use of any automatic teller machine if he or she determines that the
automatic teller machine is not made available on a nondiscriminating basis or
that Nebraska automatic teller machine transactions initiated at such automatic
teller machine are not made on a nondiscriminating basis.

(d) A switch (i) shall provide to all financial institutions that have a main
office or approved branch located in the State of Nebraska and that conform to
the operating rules and technical standards established by the switch an equal
opportunity to participate in the switch for the use of and access thereto; (ii)
shall implement the same automatic teller machine usage fee for all user
financial institutions for essentially the same service; (iii) shall be capable of
operating to accept and route Nebraska automatic teller machine transactions,
whether receiving data from an automatic teller machine, an establishing
financial institution, or a data processing center; and (iv) shall be capable of
being directly or indirectly connected to every data processing center for any
automatic teller machine.

(e) The director, upon notice and after a hearing, may terminate or suspend
the operation of any switch with respect to all Nebraska automatic teller
machine transactions if he or she determines that the switch is not being
operated in the manner required under subdivision (3)(d) of this section.
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(f) Subject to the requirement for a financial institution to comply with this
subsection, no user financial institution or establishing financial institution
shall be required to become a member of any particular switch.

(4) Any consumer initiating an electronic funds transfer at an automatic teller
machine for which an automatic teller machine surcharge will be imposed shall
receive notice in accordance with the provisions of 15 U.S.C. 1693b(d)(3)(A)
and (B), as such section existed on January 1, 2016. Such notice shall appear
on the screen of the automatic teller machine or appear on a paper notice
issued from such machine after the transaction is initiated and before the
consumer is irrevocably committed to completing the transaction.

(5) A point-of-sale terminal may be established at any point within this state
by a financial institution, a group of two or more financial institutions, or a
combination of a financial institution or financial institutions and a third party
or parties. Such parties may contract with a seller of goods and services or any
other third party for the operation of point-of-sale terminals.

(6) A seller of goods and services or any other third party on whose premises
one or more point-of-sale terminals are established shall not be, solely by virtue
of such establishment, a financial institution and shall not be subject to the laws
governing, or other requirements imposed on, financial institutions, except for
the requirement that it faithfully perform its obligations in connection with any
transaction originated at any point-of-sale terminal on its premises.

(7) Nothing in this section shall be construed to prohibit nonbank employees
from assisting in transactions originated at automatic teller machines or point-
of-sale terminals, and such assistance shall not be deemed to be engaging in the
business of banking.

(8)(a) Beginning September 1, 2015, and thereafter annually by September 1,
any entity operating as a switch in Nebraska prior to September 1, 2015,
regardless of whether the switch had been approved by the department, shall
file a notice with the department setting forth its name, address, and contact
information for an officer authorized to answer inquiries related to its opera-
tions in Nebraska.

(b) On or after September 1, 2015, any entity intending to operate in
Nebraska as a switch shall file a notice with the department setting forth its
name, address, and contact information for an officer authorized to answer
inquiries related to its operations in Nebraska. Such notice shall be filed at least
thirty days prior to the date on which the switch commences operations, and
thereafter annually by September 1.

(9) Nothing in this section prohibits ordinary clearinghouse transactions
between financial institutions.

(10) Nothing in this section shall prevent any financial institution which has a
main chartered office or an approved branch located in the State of Nebraska
from participating in a national automatic teller machine program to allow its
customers to use automatic teller machines located outside of the State of
Nebraska which are established by out-of-state financial institutions or foreign
financial institutions or to allow customers of out-of-state financial institutions
or foreign financial institutions to use its automatic teller machines. Such
participation and any automatic teller machine usage fees charged or received
pursuant to the national automatic teller machine program or usage fees
charged for the use of its automatic teller machines by customers of out-of-state
financial institutions or foreign financial institutions shall not be considered for
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purposes of determining (a) if an automatic teller machine has been made
available or Nebraska automatic teller machine transactions have been made
on a nondiscriminating basis for use by Nebraska customers of a user financial
institution or (b) if a switch complies with subdivision (3)(d) of this section.

(11) An agreement to operate or share an automatic teller machine may not
prohibit, limit, or restrict the right of the operator or owner of the automatic
teller machine to charge a customer conducting a transaction using an account
from a foreign financial institution an access fee or surcharge not otherwise
prohibited under state or federal law.

(12) Switch fees shall not be subject to this section or be regulated by the
department.

(13) Nothing in this section shall prevent a group of two or more credit
unions, each of which has a main chartered office or an approved branch
located in the State of Nebraska, from participating in a credit union service
organization organized on or before January 1, 2015, for the purpose of owning
automatic teller machines, provided that all participating credit unions have an
ownership interest in the credit union service organization and that the credit
union service organization has an ownership interest in each of the participat-
ing credit unions’ automatic teller machines. Such participation and any
automatic teller machine usage fees associated with Nebraska automatic teller
machine transactions initiated by customers of participating credit unions at
such automatic teller machines shall not be considered for purposes of deter-
mining if such automatic teller machines have been made available on a
nondiscriminating basis or if Nebraska automatic teller machine transactions
initiated at such automatic teller machines have been made on a nondiscrimi-
nating basis, provided that all Nebraska automatic teller machine transactions
initiated by customers of participating credit unions result in the same automat-
ic teller machine usage fees for essentially the same service routed over the
same switch.

(14)(a) Except for any violation of this subsection, the department shall take
no enforcement action under this section between May 14, 2015, and Novem-
ber 1, 2016, with respect to access to automatic teller machines, Nebraska
automatic teller machine usage fees, or any agreements relating to Nebraska
automatic teller machine usage fees which existed on May 14, 2015, except for
changes in automatic teller machine usage fees announced prior to May 14,
2015.

(b) Nebraska automatic teller machine usage fees or agreements relating to
Nebraska automatic teller machine usage fees in effect on May 14, 2015, shall
remain unchanged until April 1, 2016, except for changes in automatic teller
machine usage fees announced prior to May 14, 2015.

(¢) There shall be a moratorium on the implementation of any agreement
with new members relating to Nebraska automatic teller machine usage fees
between May 14, 2015, and April 1, 2016, except for changes in automatic teller
machine usage fees announced prior to May 14, 2015.

(d) Any agreement implemented on or after April 1, 2016, relating to
Nebraska automatic teller machine usage fees shall comply with subsection (3)
of this section.

(e) Commencing November 1, 2016, Nebraska automatic teller machine
usage fees and any agreements relating to Nebraska automatic teller machine
usage fees shall comply with subsection (3) of this section.
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(15) For purposes of this section:

(a) Access means the ability to utilize an automatic teller machine or a point-
of-sale terminal to conduct permitted banking transactions or purchase goods
and services electronically;

(b) Account means a checking account, a savings account, a share account, or
any other customer asset account held by a financial institution. Such an
account may also include a line of credit which a financial institution has
agreed to extend to its customer;

(c) Affiliate financial institution means any financial institution which is a
subsidiary of the same bank holding company;

(d) Automatic teller machine usage fee means any per transaction fee estab-
lished by a switch or otherwise established on behalf of an establishing
financial institution and collected from the user financial institution and paid to
the establishing financial institution for the use of the automatic teller machine.
An automatic teller machine usage fee shall not include switch fees;

(e) Electronic funds transfer means any transfer of funds, other than a
transaction originated by check, draft, or similar paper instrument, that is
initiated through a point-of-sale terminal, an automatic teller machine, or a
personal terminal for the purpose of ordering, instructing, or authorizing a
financial institution to debit or credit an account;

(f) Essentially the same service means the same Nebraska automatic teller
machine transaction offered by an establishing financial institution irrespective
of the user financial institution, the Nebraska customer of which initiates the
Nebraska automatic teller machine transaction. A Nebraska automatic teller
machine transaction that is subject to a surcharge is not essentially the same
service as the same banking transaction for which a surcharge is not imposed;

(g) Establishing financial institution means any financial institution which
has a main chartered office or approved branch located in the State of
Nebraska that establishes or sponsors an automatic teller machine or any out-
of-state financial institution that establishes or sponsors an automatic teller
machine;

(h) Financial institution means a bank, savings bank, building and loan
association, savings and loan association, or credit union, whether chartered by
the department, the United States, or a foreign state agency; any other similar
organization which is covered by federal deposit insurance; or a subsidiary of
any such entity;

(i) Foreign financial institution means a financial institution located outside
the United States;

(j) Nebraska automatic teller machine transaction means a banking transac-
tion as defined in subsection (1) of this section which is (i) initiated at an
automatic teller machine established in whole or in part or sponsored by an
establishing financial institution, (ii) for an account of a Nebraska customer of
a user financial institution, and (iii) processed through a switch regardless of]
whether it is routed directly or indirectly from an automatic teller machine;

(k) Personal terminal means a personal computer and telephone, wherever
located, operated by a customer of a financial institution for the purpose of]
initiating a transaction affecting an account of the customer;

(I) Sponsoring an automatic teller machine means the acceptance of responsi-
bility by an establishing financial institution for compliance with all provisions
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of law governing automatic teller machines and Nebraska automatic teller
machine transactions in connection with an automatic teller machine owned by
a nonfinancial institution third party;

(m) Switch fee means a fee established by a switch and assessed to a user
financial institution or to an establishing financial institution other than an
automatic teller machine usage fee; and

(n) User financial institution means any financial institution which has a
main chartered office or approved branch located in the State of Nebraska
which avails itself of and provides its customers with automatic teller machine
services.

Source: Laws 1987, LB 615, § 3; Laws 1992, LB 470, § 2; Laws 1993, LB
81, § 8; Laws 1993, LB 423, § 2; Laws 1999, LB 396, § 9; Laws
2000, LB 932, § 3; Laws 2002, LB 1089, § 3; Laws 2003, LB 131,
§ 4; Laws 2004, LB 999, § 2; Laws 2009, LB75, § 1; Laws 2009,
LB327, § 4; Laws 2013, LB100, § 1; Laws 2015, LB348, § 2;
Laws 2016, LB760, § 2.
Effective date July 21, 2016.

8-162.02 State-chartered bank; fiduciary account controlled by trust depart-
ment; collateral; public funds exempt.

(1) A state-chartered bank may deposit or have on deposit funds of a fiduciary
account controlled by the bank’s trust department unless prohibited by applica-
ble law.

(2) To the extent that the funds are awaiting investment or distribution and
are not insured or guaranteed by the Federal Deposit Insurance Corporation, a
state-chartered bank shall set aside collateral as security under the control of
appropriate fiduciary officers and bank employees. The bank shall place
pledged assets of fiduciary accounts in the joint custody or control of not fewer
than two of the fiduciary officers or employees of the bank designated for that
purpose by the board of directors. The bank may maintain the investments of a
fiduciary account off-premises if consistent with applicable law and if the bank
maintains adequate safeguards and controls. The market value of the collateral
shall at all times equal or exceed the amount of the uninsured or unguaranteed
fiduciary funds awaiting investment or distribution.

(3) A state-chartered bank may satisfy the collateral requirements of this
section with any of the following: (a) Direct obligations of the United States or
other obligations fully guaranteed by the United States as to principal and
interest; (b) readily marketable securities of the classes in which banks, trust
companies, or other corporations exercising fiduciary powers are permitted to
invest fiduciary funds under applicable state law; and (c) surety bonds, to the
extent the surety bonds provide adequate security, unless prohibited by applica-
ble law.

(4) A state-chartered bank, acting in its fiduciary capacity, may deposit funds
of a fiduciary account that are awaiting investment or distribution with an
affiliated insured depository institution unless prohibited by applicable law. The
bank may set aside collateral as security for a deposit by or with an affiliate of
fiduciary funds awaiting investment or distribution, as it would if the deposit;
was made at the bank, unless such action is prohibited by applicable law.
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(5) Public funds deposited in and held by a state-chartered bank are not
subject to this section.

(6) This section does not apply to a fiduciary account in which, pursuant to
the terms of the governing instrument, full investment authority is retained by
the grantor or is vested in persons or entities other than the state-chartered
bank and the bank, acting in its fiduciary capacity, does not have the power to
exert any influence over investment decisions.

Source: Laws 2009, LB327, § 2; Laws 2014, LB788, § 2.

8-167.01 Banks; publication requirements not applicable; when.

The publication requirements of section 8-167 shall not apply to any bank
that makes a disclosure statement available to any member of the general
public upon request in compliance with the disclosure of financial information
provisions of 12 C.F.R. part 350, as such part existed on January 1, 2013.

Source: Laws 1995, LB 384, § 18; Laws 2013, LB213, § 4.

8-1,140 Federally chartered bank; bank organized under laws of Nebraska;
rights, privileges, benefits, and immunities; exception.

Notwithstanding any of the other provisions of the Nebraska Banking Act or
any other Nebraska statute, any bank incorporated under the laws of this state
and organized under the provisions of the act, or under the laws of this state as
they existed prior to May 9, 1933, shall directly, or indirectly through a
subsidiary or subsidiaries, have all the rights, powers, privileges, benefits, and
immunities which may be exercised as of January 1, 2016, by a federally
chartered bank doing business in Nebraska, including the exercise of all powers
and activities that are permitted for a financial subsidiary of a federally
chartered bank. Such rights, powers, privileges, benefits, and immunities shall
not relieve such bank from payment of state taxes assessed under any applica-
ble laws of this state.

Source: Laws 1999, LB 396, § 5; Laws 2000, LB 932, § 4; Laws 2001, LB
53, § 2; Laws 2002, LB 957, § 7; Laws 2003, LB 217, § 9; Laws
2004, LB 999, § 3; Laws 2005, LB 533, 8 11; Laws 2006, LB 876,
§ 12; Laws 2007, LB124, § 6; Laws 2008, LB851, § 7; Laws
2009, LB327, § 6; Laws 2010, LB890, § 6; Laws 2011, LB74, § 1;
Laws 2012, LB963, § 4; Laws 2013, LB213, § 5; Laws 2014,
LB712, § 1; Laws 2015, LB286, § 1; Laws 2016, LB676, § 1.
Effective date March 10, 2016.

ARTICLE 2
TRUST COMPANIES

Section

8-204. Directors; qualifications; duties; vacancies.

8-213. Pledged securities of insolvent trust companies or out-of-state entity acting in
fiduciary capacity; transfer to fiduciary; conditions.

8-234. Branch trust offices authorized; procedure.

8-204 Directors; qualifications; duties; vacancies.

The control of the business affairs of a trust company shall be vested in a
board of directors of not less than five persons who shall be selected at such
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time and in such manner as may be provided by the articles of incorporation of
the trust company and in conformity with the Nebraska Trust Company Act.
Any vacancy on the board shall be filled within ninety days by appointment by
the remaining directors, and any director so appointed shall serve until the next
election of directors, except that if the vacancy leaves a minimum of five
directors, appointment shall be optional. The board shall select from among its
number a president and secretary and shall appoint trust officers and commit-
tees as it deems necessary. The officers and committee members shall hold
their positions at the discretion of the board of directors. The board of directors
shall hold at least one regular meeting in each calendar quarter and shall
prepare and maintain complete and accurate minutes of the proceedings at
such meetings.

The board of directors shall make or cause to be made each year a thorough
examination of the books, records, funds, and securities held for the trust
company and customer accounts. The examination may be conducted by the
members of the board of directors or the board may accept an annual audit by
an accountant or accounting firm approved by the Department of Banking and
Finance. Any such examination or audit must comply in scope with minimum!
standards established by the department.

Unless the department otherwise approves, a majority of the members of the
board of directors of any trust company shall be residents of this state.
Reasonable efforts shall be made to acquire members of the board of directors
from the county in which the trust company is located. Directors of trust
companies shall be persons of good moral character and known integrity,
business experience, and responsibility. No person shall act as such member of]
the board of directors of any trust company until the corporation applies for
and obtains approval from the Department of Banking and Finance.

Source: Laws 1911, c. 31, § 4, p. 188; R.S.1913, § 741; Laws 1919, c. 190,
tit. V, art. XVIII, § 4, p. 718; C.S.1922, § 8065; C.S.1929,
§ 8-203; R.S.1943, § 8-204; Laws 1993, LB 81, § 17; Laws 2013,
LB213, § 6.

8-213 Pledged securities of insolvent trust companies or out-of-state entity
acting in fiduciary capacity; transfer to fiduciary; conditions.

In the case of national banks and federal savings associations doing business
as trust companies, trust companies, federally chartered trust companies, out-
of-state trust companies authorized under the Interstate Trust Company Office
Act or otherwise doing business in this state, and out-of-state entities acting in a
fiduciary capacity in this state, which upon insolvency are not liquidated by the
Department of Banking and Finance, upon the appointment of a receiver,
trustee in bankruptcy, or other liquidating agent, the department shall turn
over to the receiver, trustee in bankruptcy, or other liquidating agent any
securities pledged to it by the national bank, federal savings association, trust
company, federally chartered trust company, out-of-state trust company author-
ized under the Interstate Trust Company Office Act or otherwise doing business
in this state, or any out-of-state entity acting in a fiduciary capacity in this state,
upon:

(1) The entry of an order by a court having jurisdiction over a receiver,
trustee in bankruptcy, or other liquidating agent of the national bank, federal
savings association, trust company, federally chartered trust company, out-of-
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state trust company authorized under the Interstate Trust Company Office Act
or otherwise doing business in this state, or any out-of-state entity acting in a
fiduciary capacity in this state, ordering the department to turn over to a
receiver, trustee in bankruptcy, or other liquidating agent the securities pledged
to the department; and

(2) The publication of a notice for three successive weeks in some legal
newspaper published in the county or, if none is published in the county, in a
legal newspaper of general circulation in the county in which the principal
place of business of the national bank, federal savings association, trust compa-
ny, federally chartered trust company, out-of-state trust company authorized
under the Interstate Trust Company Office Act or otherwise doing business in
this state, or any out-of-state entity acting in a fiduciary capacity in this state, is
located that all claims for the trust liabilities must be filed with the receiver,
trustee in bankruptcy, or other liquidating agent within thirty days. In the case
of national banks the notice provided for in 12 U.S.C. 193, and in the case of
trust companies liquidated in bankruptcy court, the notice provided for in 11
U.S.C. 342, shall be sufficient without further notice being given and shall be in
lieu of the notice required in this subdivision. In the case of out-of-state trust
companies authorized under the Interstate Trust Company Office Act or other-
wise doing business in this state, or in the case of any out-of-state entity acting
in a fiduciary capacity in this state, an additional notice shall be published in
each county in Nebraska where the out-of-state trust company or out-of-state
entity maintains an office, does business, or acts in a fiduciary capacity, or
maintained an office, conducted business, or acted in a fiduciary capacity,
within one year prior to the insolvency.

Source: Laws 1933, c. 20, § 1, p. 190; Laws 1939, c. 3, § 2, p. 60;
C.S.Supp.,1941, § 8-212; R.S.1943, § 8-213; Laws 1986, LB 960,
§ 2; Laws 1993, LB 81, § 27; Laws 1998, LB 1321, § 42; Laws
2005, LB 533, § 13; Laws 2012, LB963, § 7; Laws 2013, LB213,
§ 7.

Cross References

Interstate Trust Company Office Act, see section 8-2301.

8-234 Branch trust offices authorized; procedure.

(1) With the approval of the Director of Banking and Finance, a corporation
organized to do business as a trust company under the Nebraska Trust Compa-
ny Act may establish and maintain branch trust offices within this state and in
any other state pursuant to section 8-2303.

(2) A corporation organized to do business as a trust company under the
Nebraska Trust Company Act, in order to establish a branch trust office in
Nebraska pursuant to subsection (1) of this section, shall apply to the Director
of Banking and Finance on a form prescribed by the director. Upon receipt of a
substantially complete application, the director shall hold a public hearing on
the matter if he or she determines, in his or her discretion, that the condition of
the corporation organized to do business as a trust company warrants a
hearing. If the director determines that the condition of the corporation
organized to do business as a trust company does not warrant a hearing, the
director shall (a) publish a notice of the filing of the application in a newspaper
of general circulation in the county where the proposed branch trust office
would be located and (b) give notice of such application for a branch trust
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office to all financial institutions within the county where the proposed branch
trust office would be located and to such other interested parties as the director
may determine. The director shall send the notice to financial institutions by
first-class mail, postage prepaid, or electronic mail. Electronic mail may be
used if the financial institution agrees in advance to receive such notices by
electronic mail. A financial institution may designate one office for receipt of
any such notice if it has more than one office located within the county where
such notice is to be sent or a main office in a county other than the county
where such notice is to be sent. If the director receives a substantive objection
to the proposed branch trust office within fifteen days after publication of such
notice, he or she shall hold a hearing on the application. Notice of a hearing
held pursuant to this subsection shall be published for two consecutive weeks in
a newspaper of general circulation in the county where the proposed branch
trust office would be located. The expense of any publication and mailing
required by this section shall be paid by the applicant but payment shall not be
a condition precedent to approval by the director. The date for hearing the
application shall not be more than ninety days after the filing of the application
and not less than thirty-one days after the last publication of notice of hearing.
The costs of the hearing shall be assessed in accordance with the rules and
regulations of the Department of Banking and Finance.

(3) The director shall approve the application for a branch trust office if he or
she finds that (a) the establishment of the branch trust office would not
adversely affect the financial condition of the corporation organized to do
business as a trust company, (b) there is a need in the community for the
branch trust office, and (c) establishment of the branch trust office would be in
the public interest.

(4) With the approval of the director, a state-chartered bank authorized to
conduct a trust business pursuant to sections 8-159 to 8-162 may establish and
maintain branch trust offices within this state and in any other state pursuant
to section 8-2303. The procedure for the establishment of any branch trust
office under this subsection shall be the same as provided in subsections (2) and
(3) of this section. The activities at the branch trust office shall be limited to the
activities permitted by the Nebraska Trust Company Act, and the general
business of banking shall not be conducted at the branch trust office. Nothing
in this subsection is intended to prohibit the establishment of a branch pursuant
to section 8-157 at which trust business may be conducted.

(5) A branch trust office of a corporation organized to do business as a trust
company or of a state-chartered bank shall not be closed without the prior
written approval of the director.

Source: Laws 1998, LB 1321, § 52; Laws 2002, LB 1089, § 5; Laws 2003,
LB 217, § 10; Laws 2005, LB 533, § 14; Laws 2008, LB851, § 10;
Laws 2010, LB890, § 7; Laws 2016, LB751, § 4.
Effective date February 25, 2016.

ARTICLE 3
BUILDING AND LOAN ASSOCIATIONS
Section
8-318. Stock; share account; deposits; withdrawal methods authorized; investments

by fiduciaries; rights; retirement plan, investments; building and loan
association as trustee or custodian; powers and duties.
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Section

8-345.01. Automatic teller machines; authorized.

8-355. Federal savings and loan; associations organized under laws of Nebraska;
rights, privileges, benefits, and immunities; exception.

8-374. Department; hearing on application; notice; purpose.

8-318 Stock; share account; deposits; withdrawal methods authorized; in-
vestments by fiduciaries; rights; retirement plan, investments; building and
loan association as trustee or custodian; powers and duties.

(1)(a) Shares of stock in any association, or in any federal savings and loan
association incorporated under the provisions of the federal Home Owners’
Loan Act of 1933, with its principal office and place of business in this state,
may be subscribed for, held, transferred, surrendered, withdrawn, and forfeited
and payments thereon received and receipted for by any person, regardless of
age, in the same manner and with the same binding effect as though such
person were of the age of majority, except that a minor or his or her estate shall
not be bound on his or her subscription to stock except to the extent of
payments actually made thereon.

(b) Whenever a share account is accepted by any building and loan associa-
tion in the name of any person, regardless of age, the deposit may be with-
drawn by the shareholder by any of the following methods:

(i) Check or other instrument in writing. The check or other instrument in
writing constitutes a receipt or acquittance if the check or other instrument in
writing is signed by the shareholder and constitutes a valid release in discharge
to the building and loan association for all payments so made; or

(ii) Electronic means through:

(A) Preauthorized direct withdrawal,;

(B) An automatic teller machine;

(C) A debit card;

(D) A transfer by telephone;

(E) A network, including the Internet; or

(F) Any electronic terminal, computer, magnetic tape, or other electronic
means.

(c) This section shall not be construed to affect the rights, liabilities, or
responsibilities of participants in an electronic fund transfer under the federal
Electronic Fund Transfer Act, 15 U.S.C. 1693 et seq., as it existed on January 1,
2016, and shall not affect the legal relationships between a minor and any
person other than the building and loan association.

(2) All trustees, guardians, personal representatives, administrators, and
conservators appointed by the courts of this state may invest and reinvest in,
acquire, make withdrawals in whole or in part, hold, transfer, or make new or
additional investments in or transfers of shares of stock in any (a) building and
loan association organized under the laws of the State of Nebraska or (b)
federal savings and loan association incorporated under the provisions of the
federal Home Owners’ Loan Act of 1933, having its principal office and place of]
business in this state, without an order of approval from any court.

(3) Trustees created solely by the terms of a trust instrument may invest in,
acquire, hold, and transfer such shares, and make withdrawals, in whole or in
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part, therefrom, without any order of court, unless expressly limited, restricted,
or prohibited therefrom by the terms of such trust instrument.

(4) All building and loan associations referred to in this section are qualified
to act as trustee or custodian within the provisions of the federal Self-Employed
Individuals Tax Retirement Act of 1962, as amended, or under the terms and
provisions of section 408(a) of the Internal Revenue Code, if the provisions of
such retirement plan require the funds of such trust or custodianship to be
invested exclusively in shares or accounts in the association or in other
associations. If any such retirement plan, within the judgment of the associa-
tion, constitutes a qualified plan under the federal Self-Employed Individuals
Tax Retirement Act of 1962, or under the terms and provisions of section 408(a)
of the Internal Revenue Code, and the regulations promulgated thereunder at
the time the trust was established and accepted by the association, is subse-
quently determined not to be such a qualified plan or subsequently ceases to be
such a qualified plan, in whole or in part, the association may continue to act
as trustee of any deposits theretofore made under such plan and to dispose of
the same in accordance with the directions of the member and beneficiaries
thereof. No association, in respect to savings made under this section, shall be
required to segregate such savings from other assets of the association. The
association shall keep appropriate records showing in proper detail all transac-
tions engaged in under the authority of this section.

Source: Laws 1899, c. 17, § 7, p. 88; R.S.1913, § 492; Laws 1919, c. 190,
tit. V, art. XIX, § 8, p. 726; C.S.1922, § 8090; C.S.1929, § 8-308;
Laws 1939, c. 4, § 1, p. 62; C.S.Supp.,1941, § 8-308; R.S.1943,
§ 8-318; Laws 1953, c. 11,8 1, p. 76; Laws 1955, ¢c. 11, 8§ 1, p. 77;
Laws 1971, LB 375, § 1; Laws 1975, LB 208, § 2; Laws 1986, LB
909, § 8; Laws 1995, LB 574, § 3; Laws 2005, LB 533, § 16;
Laws 2016, LB760, § 3.
Effective date July 21, 2016.

8-345.01 Automatic teller machines; authorized.

Nothing in section 8-157.01 shall prohibit building and loan associations as
defined in sections 8-301 to 8-340.01 from establishing and operating new
automatic teller machines for the purpose of transmitting savings and loan
transactions.

Source: Laws 1975, LB 508, § 2; Laws 1993, LB 81, § 53; Laws 2000, LB
932, § 14; Laws 2003, LB 131, § 6; Laws 2016, LB760, § 4.
Effective date July 21, 2016.

8-355 Federal savings and loan; associations organized under laws of Ne-
braska; rights, privileges, benefits, and immunities; exception.

Notwithstanding any of the provisions of Chapter 8, article 3, or any other
Nebraska statute, except as provided in section 8-345.02, any association
incorporated under the laws of the State of Nebraska and organized under the
provisions of such article shall have all the rights, powers, privileges, benefits,
and immunities which may be exercised as of January 1, 2016, by a federal
savings and loan association doing business in Nebraska. Such rights, powers,
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privileges, benefits, and immunities shall not relieve such association from
payment of state taxes assessed under any applicable laws of this state.

Source: Laws 1971, LB 185, § 1; Laws 1972, LB 1288, § 1; Laws 1973,
LB 351, § 1; Laws 1974, LB 784, § 1; Laws 1975, LB 201, § 1;
Laws 1976, LB 763, § 2; Laws 1977, LB 224, § 1; Laws 1978, LB
717, § 6; Laws 1979, LB 154, § 2; Laws 1980, LB 865, § 1; Laws
1981, LB 71, § 1; Laws 1982, LB 646, § 1; Laws 1983, LB 144,
§ 1; Laws 1984, LB 923, § 1; Laws 1985, LB 128, § 1; Laws
1986, LB 1052, 8§ 1; Laws 1987, LB 115, § 1; Laws 1988, LB 858,
§ 1; Laws 1989, LB 207, § 1; Laws 1990, LB 1016, § 1; Laws
1991, LB 98, § 1; Laws 1992, LB 470, § 4; Laws 1992, LB 985,
§ 1; Laws 1993, LB 288, § 1; Laws 1994, LB 876, § 1; Laws
1995, LB 41, § 1; Laws 1996, LB 949, § 1; Laws 1997, LB 35,
§ 1; Laws 1998, LB 1321, § 67; Laws 1999, LB 396, § 12; Laws
2000, LB 932, § 16; Laws 2001, LB 53, § 6; Laws 2002, LB 957,
§ 8; Laws 2003, LB 217, § 11; Laws 2004, LB 999, § 4; Laws
2005, LB 533, § 19; Laws 2006, LB 876, § 13; Laws 2007,
LB124, § 7; Laws 2008, LB851, § 11; Laws 2009, LB327, § 9;
Laws 2010, LB890, § 8; Laws 2011, LB74, § 2; Laws 2012,
LB963, § 11; Laws 2013, LB213, § 8; Laws 2014, LB712, § 2;
Laws 2015, LB286, § 2; Laws 2016, LB676, § 2.

Effective Date March 10, 2016.

8-374 Department; hearing on application; notice; purpose.

(1) Prior to issuing a certificate of approval, the department, upon receiving
an application for a stock savings and loan association, shall (a) publish notice
of filing of the application for a period of three weeks in a legal newspaper
published in or of general circulation in the county where the applicant
proposes to operate the savings and loan association and (b) give notice of such
application for a stock savings and loan association to all financial institutions
within the county where the proposed main office of the stock savings and loan
would be located and to such other interested parties as the director may;
determine. The director shall send the notice to financial institutions by first-
class mail, postage prepaid, or electronic mail. Electronic mail may be used if
the financial institution agrees in advance to receive such notices by electronic
mail. A financial institution may designate one office for receipt of any such
notice if it has more than one office located within the county where such
notice is to be sent or a main office in a county other than the county where
such notice is to be sent.

(2) A public hearing shall be held on each application. The date for hearing
the application shall be not more than ninety days after filing the application
and not less than thirty days after the last publication of notice. Such hearing
shall be held to determine:

(a) Whether the articles of incorporation and bylaws conform to the require-
ments of sections 8-356 to 8-384 and contain a just and equitable plan for the
management of the association’s business;

(b) Whether the persons organizing such association are of good character
and responsibility;

(c) Whether in the department’s judgment a need exists for such an institu-
tion in the community to be served;
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(d) Whether there is a reasonable probability of its usefulness and success;
and

(e) Whether the same can be established without undue injury to properly
conducted existing local savings and loan associations, whether mutual or
capital stock in formation.

(3) The expense of any publication and mailing required by this section shall
be paid by the applicant but payment shall not be a condition precedent to
approval by the director.

Source: Laws 1981, LB 500, § 19; Laws 2008, LB851, § 12; Laws 2010,
LB890, § 9; Laws 2016, LB751, § 5.
Effective date February 25, 2016.

ARTICLE 6
ASSESSMENTS AND FEES

Section

8-601. Director of Banking and Finance; employees; financial institutions; levy of
assessment authorized.

8-602. Department of Banking and Finance; services; schedule of fees.

8-601 Director of Banking and Finance; employees; financial institutions;
levy of assessment authorized.

The Director of Banking and Finance may employ deputies, examiners,
attorneys, and other assistants as may be necessary for the administration of
the provisions and purposes of the Nebraska Money Transmitters Act; Chapter
8, articles 1, 2, 3,5,6,7,8,9, 13, 14, 15, 16, 19, 20, 21, 23, 24, and 25; Chapter
21, article 17; and Chapter 45, articles 1, 2, 3, 7, 9, and 10. The director may
levy upon financial institutions, namely, the banks, trust companies, building
and loan associations, savings and loan associations, savings banks, and credit
unions, organized under the laws of this state, and holding companies, if any, of
such financial institutions, an assessment each year based upon the asset size of]
the financial institution, except that in determining the asset size of a holding
company, the assets of any financial institution or holding company otherwise
assessed pursuant to this section and the assets of any nationally chartered
financial institution shall be excluded. The assessment shall be a sum deter-
mined by the director in accordance with section 8-606 and approved by the
Governor.

Source: Laws 1937, c. 20, § 1, p. 128; C.S.Supp.,1941, § 8-701; R.S.1943,
§ 8-601; Laws 1955, c. 15, § 1, p. 83; Laws 1973, LB 164, § 20;
Laws 1976, LB 561, § 2; Laws 1980, LB 966, § 2; Laws 1986, LB
910, § 1; Laws 2002, LB 1094, § 6; Laws 2003, LB 131, § 7;
Laws 2007, LB124, § 8; Laws 2013, LB616, § 49.

Cross References

Nebraska Money Transmitters Act, see section 8-2701.

8-602 Department of Banking and Finance; services; schedule of fees.

The Director of Banking and Finance shall charge and collect fees for certain
services rendered by the Department of Banking and Finance according to the
following schedule:
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(1) For filing and examining articles of incorporation, articles of association,
and bylaws, except credit unions, one hundred dollars, and for credit unions,
fifty dollars;

(2) For filing and examining an amendment to articles of incorporation,
articles of association, and bylaws, except credit unions, fifty dollars, and for
credit unions, fifteen dollars;

(3) For issuing to banks, credit card banks, trust companies, and building and
loan associations a charter, authority, or license to do business in this state, a
sum which shall be determined on the basis of one dollar and fifty cents for
each one thousand dollars of authorized capital, except that the minimum fee in
each case shall be two hundred twenty-five dollars;

(4) For issuing an executive officer’s or loan officer’s license, fifty dollars at
the time of the initial license and fifteen dollars on or before January 15 each
year thereafter, except credit unions for which the fee shall be twenty-five
dollars at the time of the initial license and fifteen dollars on or before January
15 each year thereafter;

(5) For affixing certificate and seal, five dollars;

(6) For making substitution of securities held by it and issuing a receipt,
fifteen dollars;

(7) For issuing a certificate of approval to a credit union, ten dollars;

(8) For investigating the applications required by sections 8-117, 8-120,
8-331, and 8-2402 and the documents required by section 8-201, the cost of
such examination, investigation, and inspection, including all legal expenses
and the cost of any hearing transcript, with a minimum fee under (a) sections
8-117, 8-120, and 8-2402 of two thousand five hundred dollars, (b) section
8-331 of two thousand dollars, and (c) section 8-201 of one thousand dollars.
The department may require the applicant to procure and give a surety bond in
such principal amount as the department may determine and conditioned for
the payment of the fees provided in this subdivision;

(9) For registering a statement of intention to engage in the business of
making personal loans pursuant to section 8-816, fifty dollars;

(10) For the handling of pledged securities as provided in sections 8-210 and
8-2727 at the time of the initial deposit of such securities, one dollar and fifty
cents for each thousand dollars of securities deposited and a like amount on or
before January 15 each year thereafter. The fees shall be paid by the entity
pledging the securities;

(11) For investigating an application to move its location within the city or
village limits of its original license or charter for banks, trust companies, and
building and loan associations, two hundred fifty dollars;

(12) For investigating an application under subdivision (6) of section
8-115.01, five hundred dollars;

(13) For investigating an application for approval to establish or acquire a
branch pursuant to section 8-157 or 8-2103 or to establish a mobile branch
pursuant to section 8-157, two hundred fifty dollars;

(14) For investigating a notice of acquisition of control under subsection (1)
of section 8-1502, five hundred dollars;

(15) For investigating an application for a cross-industry merger under
section 8-1510, five hundred dollars;
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(16) For investigating an application for a merger of two state banks, a
merger of a state bank and a national bank in which the state bank is the
surviving entity, or an interstate merger application in which the Nebraska
state chartered bank is the resulting bank, five hundred dollars;

(17) For investigating an application or a notice to establish a branch trust
office, five hundred dollars;

(18) For investigating an application or a notice to establish a representative
trust office, five hundred dollars;

(19) For investigating an application to establish a credit union branch under
section 21-1725.01, two hundred fifty dollars;

(20) For investigating an applicant under section 8-1513, five thousand
dollars; and

(21) For investigating a request to extend a conditional bank charter under
section 8-117, one thousand dollars.

Source: Laws 1937, c. 20, § 2, p. 129; C.S.Supp.,1941, § 8-702; R.S.1943,
§ 8-602; Laws 1957, c. 10, § 5, p. 132; Laws 1961, c. 15, § 8, p.
113; Laws 1967, c. 23, § 2, p. 127; Laws 1969, c. 43, § 1, p. 252;
Laws 1972, LB 1194, § 1; Laws 1973, LB 164, § 21; Laws 1976,
LB 561, § 3; Laws 1987, LB 642, § 1; Laws 1992, LB 470, § 5;
Laws 1992, LB 757, § 11; Laws 1993, LB 81, § 54; Laws 1995,
LB 599, § 4; Laws 1998, LB 1321, § 68; Laws 1999, LB 396,
§ 13; Laws 2000, LB 932, § 17; Laws 2002, LB 1089, § 7; Laws
2002, LB 1094, § 7; Laws 2003, LB 131, § 8; Laws 2003, LB 217,
§ 14; Laws 2004, LB 999, § 5; Laws 2005, LB 533, § 20; Laws
2007, LB124, § 9; Laws 2009, LB327, § 10; Laws 2010, LB891,
§ 3; Laws 2011, LB74, § 3; Laws 2012, LB963, § 12; Laws 2013,
LB616, § 50.

ARTICLE 7
STATE-FEDERAL COOPERATION ACTS; CAPITAL NOTES

(a) FEDERAL BANKING ACT OF 1933

Section

8-702. Banking institutions; maintain insurance or provide notice; notice requirements;
violation; penalty; proof of compliance filed with Department of Banking and
Finance; employment of mortgage loan originators; requirements; automatic
forfeiture of charter.

8-705. Examinations, reports of other examiners; Director of Banking and Finance
may accept.

8-706. Examinations, reports of Director of Banking and Finance; may be furnished to
other examiners.

(a) FEDERAL BANKING ACT OF 1933

8-702 Banking institutions; maintain insurance or provide notice; notice
requirements; violation; penalty; proof of compliance filed with Department ofl
Banking and Finance; employment of mortgage loan originators; require-
ments; automatic forfeiture of charter.

(1) Except as provided in subsection (2) of this section, any banking institu-
tion organized under the laws of this state shall, before a charter may be issued,
enter into such contracts, incur such obligations, and generally do and perform
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any and all such acts and things whatsoever as may be necessary or appropri-
ate in order to obtain membership in the Federal Deposit Insurance Corpora-
tion and provide for insurance of deposits in the banking institution. Any
banking institution may take advantage of any and all memberships, loans,
subscriptions, contracts, grants, rights, or privileges which may at any time be
available or inure to banking institutions or to their depositors, creditors,
stockholders, conservators, receivers, or liquidators by virtue of those provi-
sions of section 8 of the Federal Banking Act of 1933 (section 12B of the
Federal Reserve Act, as amended) which establish the Federal Deposit Insur-
ance Corporation and provide for the insurance of deposits or of any other
provisions of that or of any other act or resolution of Congress to aid, regulate,
or safeguard banking institutions and their depositors, including any amend-
ments of the same or any substitutions therefor. Any banking institution may
also subscribe for and acquire any stock, debentures, bonds, or other types of;
securities of the Federal Deposit Insurance Corporation and comply with the
lawful regulations and requirements from time to time issued or made by such
corporation.

(2)(a) A banking institution which has not complied with subsection (1) of this
section and which was in operation on September 4, 2005, may continue to
operate if it provides notice to depositors and holders of savings certificates,
certificates of indebtedness, or other similar instruments that such deposits or
instruments are not insured. Such notice shall be given (i) on the date any such
deposit, savings certificate, certificate of indebtedness, or similar instrument is
created for deposits made and instruments created on or after October 1, 1984,
and (ii) annually on October 1 thereafter as follows: AS PROVIDED BY THE
LAWS OF THE STATE OF NEBRASKA YOU ARE HEREBY NOTIFIED THAT
YOUR DEPOSIT, SAVINGS CERTIFICATE, CERTIFICATE OF INDEBTED-
NESS, OR OTHER SIMILAR INSTRUMENT IS NOT INSURED. Any advertis-
ing conducted by such banking institution shall in each case state: THE
DEPOSITS, SAVINGS CERTIFICATES, CERTIFICATES OF INDEBTED-
NESS, OR SIMILAR INSTRUMENTS OF THIS INSTITUTION ARE NOT
INSURED. The banking institution shall also display such notice in one or
more prominent places in all facilities in which the institution operates. All
such notices and statements shall be given in large or contrasting type in such a
manner that such notices shall be conspicuous. Each willful failure to give the
notice prescribed in subdivision (2)(a) of this section shall constitute a Class II
misdemeanor. All officers and directors of any such banking institution shall be
jointly and severally responsible for the issuance of the notices described in
subdivision (2)(a) of this section in the form and manner described. The
banking institution shall annually by November 1 file proof of compliance with,
subdivision (2)(a) of this section with the Department of Banking and Finance.

(b) Any banking institution described in subdivision (a) of this subsection that
employs mortgage loan originators, as defined in section 45-702, shall register
such employees with the Nationwide Mortgage Licensing System and Registry,
as defined in section 45-702, by furnishing the following information concern-
ing the employees’ identities to the Nationwide Mortgage Licensing System and
Registry:

(i) Fingerprints for submission to the Federal Bureau of Investigation, and
any governmental agency or entity authorized to receive such information, for a
state and national criminal history background check; and
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(ii) Personal history and experience, including authorization for the Nation-
wide Mortgage Licensing System and Registry to obtain information related to
any administrative, civil, or criminal findings by any governmental jurisdiction.

(3) The charter of any banking institution which fails to comply with the
provisions of this section shall be automatically forfeited and such banking
institution shall be liquidated and dissolved, either voluntarily by its board of
directors under the supervision of the department or involuntarily by the
department as in cases of insolvency, except that such charter shall not be
automatically forfeited for failure to comply with subdivision (2)(b) of this
section if the banking institution cures such violation within sixty days after
receipt of notice of such violation from the Department of Banking and
Finance. Any banking institution whose charter is automatically forfeited under
the provisions of this subsection which continues to engage in the business for
which it had been chartered after such forfeiture, as well as the directors and
officers thereof, shall be subject to the penalties provided by law for illegally
engaging in the business of banking.

Source: Laws 1935, c. 8, § 2, p. 73; C.S.Supp.,1941, § 8-402; R.S.1943,
§ 8-702; Laws 1963, c. 31, § 2, p. 190; Laws 1983, LB 252, § 5;
Laws 1984, LB 899, § 3; Laws 2005, LB 533, § 22; Laws 2009,
LB328, § 2; Laws 2010, LB892, § 1; Laws 2011, LB75, § 1; Laws
2013, LB213,§ 9.

8-705 Examinations, reports of other examiners; Director of Banking and
Finance may accept.

The Director of Banking and Finance is authorized to accept in his or her
discretion, in lieu of any examination authorized by the laws of this state to be
conducted by his or her department of a banking institution, the examination
that may have been made of such banking institution within a reasonable
period by the Federal Deposit Insurance Corporation, the Federal Reserve
Board, the Comptroller of the Currency, the Consumer Financial Protection
Bureau, or a foreign state agency if a copy of the examination is furnished to
the director. The director may also in his or her discretion accept any report,
relative to the condition of a banking institution which may have been obtained
by the Federal Deposit Insurance Corporation, the Federal Reserve Board, the
Comptroller of the Currency, the Consumer Financial Protection Bureau, or a
foreign state agency within a reasonable period in lieu of a report authorized by
the laws of this state to be required of such institution by his or her department
if a copy of such report is furnished to the director.

As used in this section, unless the context otherwise requires, foreign state
agency shall mean any duly constituted regulatory or supervisory agency which
has authority over financial institutions and which is created under the laws of
any other state, any territory of the United States, Puerto Rico, Guam, Ameri-
can Samoa, the Trust Territory of the Pacific Islands, or the Virgin Islands or
which is operating under the code of law for the District of Columbia.

Source: Laws 1935, c. 8, § 5, p. 74; C.S.Supp.,1941, § 8-405; R.S.1943,
§ 8-705; Laws 1988, LB 375, § 4; Laws 2013, LB213, § 10.

8-706 Examinations, reports of Director of Banking and Finance; may be
furnished to other examiners.
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The Director of Banking and Finance may furnish to the Federal Deposit
Insurance Corporation, the Federal Reserve Board, the Comptroller of the
Currency, the Consumer Financial Protection Bureau, or a foreign state agen-
cy, or to any official or examiner thereof, a copy or copies of any or all
examinations made of any such banking institution and of any or all reports
made by it and shall give access and disclose to the Federal Deposit Insurance
Corporation, the Federal Reserve Board, the Comptroller of the Currency, the
Consumer Financial Protection Bureau, or a foreign state agency, or to any
official or examiner thereof, any and all information possessed by the office of
the director with reference to the conditions or affairs of any such insured
institution. Nothing in this section shall be construed to limit the duty of any
banking institution in this state, deposits in which are to any extent insured
under the provisions of section 8 of the Banking Act of 1933 (section 12B of the
Federal Reserve Act, as amended), or of any amendment of or substitution for
the same, to comply with the provisions of such act, its amendments or
substitutions, or the requirements of the Federal Deposit Insurance Corporation
relative to examinations and reports, nor to limit the powers of the director
with reference to examinations and reports under existing law.

As used in this section, unless the context otherwise requires, foreign state
agency shall mean any duly constituted regulatory or supervisory agency which
has authority over financial institutions and which is created under the laws of;
any other state, any territory of the United States, Puerto Rico, Guam, Ameri-
can Samoa, the Trust Territory of the Pacific Islands, or the Virgin Islands or
which is operating under the code of law for the District of Columbia.

Source: Laws 1935, c. 8, § 6, p. 74; C.S.Supp.,1941, § 8-406; R.S.1943,
§ 8-706; Laws 1988, LB 375, § 5; Laws 2013, LB213, § 11.

ARTICLE 9
BANK HOLDING COMPANIES

Section
8-915. Examinations; costs; reports in lieu of examination; director; powers.

8-915 Examinations; costs; reports in lieu of examination; director; powers.

The director may make examinations of any bank holding company with one
or more state-chartered bank subsidiaries and each state-chartered bank sub-
sidiary thereof, the cost of which shall be assessed, in the manner set forth in
sections 8-605 and 8-606, against and paid for by such bank holding company.
The director may accept reports of examination made by the Federal Reserve
Board, the Comptroller of the Currency, the Consumer Financial Protection
Bureau, the Federal Deposit Insurance Corporation, or a foreign state agency
in lieu of making an examination by the department. The director may provide
reports of examination conducted by the department or other confidential
information to any of such regulatory entities. The director may contract with
any of such regulatory entities to conduct and pay for such an examination for
the department. The director may contract with any of such regulatory entities
to conduct and receive payment for such an examination for any of such
regulatory entities. The director may enter into cooperative agreements with
any or all of such regulatory entities to foster the purposes of the Nebraska
Bank Holding Company Act of 1995.

Source: Laws 1995, LB 384, § 26; Laws 2007, LB124, § 15; Laws 2013,
LB213,§ 12.
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ARTICLE 10
NEBRASKA SALE OF CHECKS AND FUNDS TRANSMISSION ACT

Section

3-1001. Repealed. Laws 2013, LB 616, § 53.
8-1001.01. Repealed. Laws 2013, LB 616, § 53.
8-1002. Repealed. Laws 2013, LB 616, § 53.
8-1003. Repealed. Laws 2013, LB 616, § 53.
8-1004. Repealed. Laws 2013, LB 616, § 53.
8-1005. Repealed. Laws 2013, LB 616, § 53.
8-1006. Repealed. Laws 2013, LB 616, § 53.
8-1007. Repealed. Laws 2013, LB 616, § 53.
8-1008. Repealed. Laws 2013, LB 616, § 53.
8-1009. Repealed. Laws 2013, LB 616, § 53.
8-1010. Repealed. Laws 2013, LB 616, § 53.
8-1011. Repealed. Laws 2013, LB 616, § 53.
3-1012. Repealed. Laws 2013, LB 616, § 53.
8-1012.01. Repealed. Laws 2013, LB 616, § 53.
8-1013. Repealed. Laws 2013, LB 616, § 53.
3-1014. Repealed. Laws 2013, LB 616, § 53.
8-1016. Repealed. Laws 2013, LB 616, § 53.
8-1017. Repealed. Laws 2013, LB 616, § 53.
8-1018. Repealed. Laws 2013, LB 616, § 53.
8-10109. Repealed. Laws 2013, LB 616, § 53.

8-1001 Repealed. Laws 2013, LB 616, § 53.
8-1001.01 Repealed. Laws 2013, LB 616, § 53.

8-1002 Repealed.
8-1003 Repealed.
8-1004 Repealed.
8-1005 Repealed.
8-1006 Repealed.
8-1007 Repealed.
8-1008 Repealed.
8-1009 Repealed.
8-1010 Repealed.
8-1011 Repealed.
8-1012 Repealed.

8-1012.01 Repealed. Laws 2013, LB 616, § 53.

8-1013 Repealed.
8-1014 Repealed.
8-1016 Repealed.
8-1017 Repealed.
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Laws 2013, LB 616, § 53.

Laws 2013, LB 616, § 53.
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8-1018 Repealed. Laws 2013, LB 616, § 53.
8-1019 Repealed. Laws 2013, LB 616, § 53.

ARTICLE 11
SECURITIES ACT OF NEBRASKA

Section

8-1101. Terms, defined.

8-1104. Registration of securities; exceptions.

8-1105. Repealed. Laws 2013, LB 214, § 13.

8-1106. Registration by coordination.

8-1108. Registration of securities; requirements; fees; effective date; reports;

director, powers.

8-1108.01. Securities; sale without registration; cease and desist order; fine; lien;
hearing.

8-1108.02. Federal covered security; filing; director; powers; sales; requirements; fees;
consent to service of process.

8-1109. Registration of securities; denial, suspension, or revocation; grounds.
8-1111. Transactions exempt from registration.

8-1114. Unlawful representation concerning merits of registration or exemption.
8-1118. Violations; damages; statute of limitations.

8-1120. Administration of act; Director of Banking and Finance; powers and duties;

use of information for personal benefit prohibited; Securities Act Cash
Fund; created; use; investment; transfers; document filed, when.

8-1101 Terms, defined.

For purposes of the Securities Act of Nebraska, unless the context otherwise
requires:

(1) Agent means any individual other than a broker-dealer who represents a
broker-dealer or issuer in effecting or attempting to effect sales of securities,
but agent does not include an individual who represents (a) an issuer in (i)
effecting a transaction in a security exempted by subdivision (6), (7), or (8) of
section 8-1110, (ii) effecting certain transactions exempted by section 8-1111,
(iii) effecting transactions in a federal covered security as described in section
18(b)(3) of the Securities Act of 1933, or (iv) effecting transactions with existing
employees, limited liability company members, partners, or directors of the
issuer or any of its subsidiaries if no commission or other remuneration is paid
or given directly or indirectly for soliciting any person in this state or (b) a
broker-dealer in effecting transactions described in section 15(h)(2) of the
Securities Exchange Act of 1934. A partner, limited liability company member,
officer, or director of a broker-dealer is an agent only if he or she otherwise
comes within this definition;

(2) Broker-dealer means any person engaged in the business of effecting
transactions in securities for the account of others or for his or her own
account. Broker-dealer does not include (a) an issuer-dealer, agent, bank,
savings institution, or trust company, (b) an issuer effecting a transaction in its
own security exempted by subdivision (5) of section 8-1110 or which qualifies
as a federal covered security pursuant to section 18(b)(1) of the Securities Act
of 1933, (¢) a person who has no place of business in this state if he or she
effects transactions in this state exclusively with or through the issuers of the
securities involved in the transactions, other broker-dealers, or banks, savings
institutions, trust companies, insurance companies, investment companies as
defined in the Investment Company Act of 1940, pension or profit-sharing
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trusts, or other financial institutions or institutional buyers, whether acting for
themselves or as trustees, or (d) a person who has no place of business in this
state if during any period of twelve consecutive months he or she does not
direct more than five offers to sell or to buy into this state in any manner to
persons other than those specified in subdivision (2)(c) of this section;

(3) Director means the Director of Banking and Finance of the State of
Nebraska except as further provided in section 8-1120;

(4) Federal covered adviser means a person who is (a) registered under
section 203 of the Investment Advisers Act of 1940 or (b) is excluded from the
definition of investment adviser under section 202 of the Investment Advisers
Act of 1940;

(5) Federal covered security means any security described as a covered
security under section 18(b) of the Securities Act of 1933 or rules and regula-
tions promulgated thereunder;

(6) Guaranteed means guaranteed as to payment of principal, interest, or
dividends;

(7) Investment adviser means any person who for compensation engages in
the business of advising others, either directly or through publications or
writings, as to the value of securities or as to the advisability of investing in,
purchasing, or selling securities or who for compensation and as a part of a
regular business issues or promulgates analyses or reports concerning securi-
ties. Investment adviser also includes financial planners and other persons who,
as an integral component of other financially related services, provide the
foregoing investment advisory services to others for compensation and as part
of a business or who hold themselves out as providing the foregoing investment
advisory services to others for compensation. Investment adviser does not
include (a) an investment adviser representative, (b) a bank, savings institution,
or trust company, (c) a lawyer, accountant, engineer, or teacher whose per-
formance of these services is solely incidental to the practice of his or her
profession, (d) a broker-dealer or its agent whose performance of these services
is solely incidental to its business as a broker-dealer and who receives no
special compensation for them, (e) an issuer-dealer, (f) a publisher of any bona
fide newspaper, news column, news letter, news magazine, or business or
financial publication or service, whether communicated in hard copy form, by
electronic means, or otherwise which does not consist of the rendering of
advice on the basis of the specific investment situation of each client, (g) a
person who has no place of business in this state if (i) his or her only clients in
this state are other investment advisers, federal covered advisers, broker-
dealers, banks, savings institutions, trust companies, insurance companies,
investment companies as defined in the Investment Company Act of 1940,
pension or profit-sharing trusts, or other financial institutions or institutional
buyers, whether acting for themselves or as trustees, or (ii) during the preced-
ing twelve-month period, he or she has had five or fewer clients who are
residents of this state other than those persons specified in subdivision (g)(i) of
this subdivision, (h) any person that is a federal covered adviser, or (i) such
other persons not within the intent of this subdivision as the director may by
rule, regulation, or order designate;

(8) Investment adviser representative means any partner, limited liability
company member, officer, or director or any person occupying a similar status
or performing similar functions of a partner, limited liability company member,
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officer, or director or other individual, except clerical or ministerial personnel,
who is employed by or associated with an investment adviser that is registered
or required to be registered under the Securities Act of Nebraska or who has a
place of business located in this state and is employed by or associated with a
federal covered adviser, and who (a) makes any recommendations or otherwise
renders advice regarding securities, (b) manages accounts or portfolios of
clients, (c) determines which recommendation or advice regarding securities
should be given, (d) solicits, offers, or negotiates for the sale of or sells
investment advisory services, or (e) supervises employees who perform any of
the foregoing;

(9) Issuer means any person who issues or proposes to issue any security,
except that (a) with respect to certificates of deposit, voting-trust certificates, or
collateral-trust certificates or with respect to certificates of interest or shares in
an unincorporated investment trust not having a board of directors, or persons
performing similar functions, or of the fixed, restricted management, or unit
type, the term issuer means the person or persons performing the acts and
assuming the duties of depositor or manager pursuant to the provisions of the
trust or other agreement or instrument under which the security is issued and
(b) with respect to a fractional or pooled interest in a viatical settlement
contract, issuer means the person who creates, for the purpose of sale, the
fractional or pooled interest. In the case of a viatical settlement contract that is
not fractionalized or pooled, issuer means the person effecting a transaction
with a purchaser of such contract;

(10) Issuer-dealer means (a) any issuer located in the State of Nebraska or (b)
any issuer which registered its securities by qualification who proposes to sell
to the public of the State of Nebraska the securities that it issues without the
benefit of another registered broker-dealer. Such securities shall have been
approved for sale in the State of Nebraska pursuant to section 8-1104;

(11) Nonissuer means not directly or indirectly for the benefit of the issuer;

(12) Person means an individual, a corporation, a partnership, a limited
liability company, an association, a joint-stock company, a trust in which the
interests of the beneficiaries are evidenced by a security, an unincorporated
organization, a government, or a political subdivision of a government;

(13) Sale or sell includes every contract of sale of, contract to sell, or
disposition of a security or interest in a security for value. Offer or offer to sell
includes every attempt or offer to dispose of, or solicitation of an offer to buy, a
security or interest in a security for value. Any security given or delivered with
or as a bonus on account of any purchase of securities or any other thing is
considered to constitute part of the subject of the purchase and to have been
offered and sold for value. A purported gift of assessable stock shall be
considered to involve an offer and sale. Every sale or offer of a warrant or right
to purchase or subscribe to another security of the same or another issuer, as
well as every sale or offer of a security which gives the holder a present or
future right or privilege to convert into another security of the same or another
issuer, shall be considered to include an offer of the other security;

(14) Securities Act of 1933, Securities Exchange Act of 1934, Investment
Advisers Act of 1940, Investment Company Act of 1940, and Commodity
Exchange Act means the federal statutes of those names as amended on or
before January 1, 2013;
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(15) Security means any note, stock, treasury stock, bond, debenture, units of
beneficial interest in a real estate trust, evidence of indebtedness, certificate of
interest or participation in any profit-sharing agreement, collateral-trust certifi-
cate, preorganization certificate or subscription, transferable share, investment
contract, viatical settlement contract or any fractional or pooled interest in
such contract, membership interest in any limited liability company organized
under Nebraska law or any other jurisdiction unless otherwise excluded from
this definition, voting-trust certificate, certificate of deposit for a security,
certificate of interest or participation in an oil, gas, or mining title or lease or in
payments out of production under such a title or lease, in general any interest
or instrument commonly known as a security, or any certificate of interest or
participation in, temporary or interim certificate for, guarantee of, or warrant
or right to subscribe to or purchase any of the foregoing. Security does not
include any insurance or endowment policy or annuity contract issued by an
insurance company. Security also does not include a membership interest in a
limited liability company when all of the following exist: (a) The member enters
into a written commitment to be engaged actively and directly in the manage-
ment of the limited liability company; and (b) all members of the limited
liability company are actively engaged in the management of the limited
liability company;

(16) State means any state, territory, or possession of the United States as
well as the District of Columbia and Puerto Rico; and

(17) Viatical settlement contract means an agreement for the purchase, sale,
assignment, transfer, devise, or bequest of all or any portion of the death benefit
or ownership of a life insurance policy or contract for consideration which is
less than the expected death benefit of the life insurance policy or contract.
Viatical settlement contract does not include (a) the assignment, transfer, sale,
devise, or bequest of a death benefit of a life insurance policy or contract made
by the viator to an insurance company or to a viatical settlement provider or
broker licensed pursuant to the Viatical Settlements Act, (b) the assignment of a
life insurance policy or contract to a bank, savings bank, savings and loan
association, credit union, or other licensed lending institution as collateral for a
loan, or (c) the exercise of accelerated benefits pursuant to the terms of a life
insurance policy or contract and consistent with applicable law.

Source: Laws 1965, c. 549, § 1, p. 1763; Laws 1973, LB 167, § 1; Laws
1977, LB 263, § 1; Laws 1978, LB 760, § 1; Laws 1989, LB 60,
§ 1; Laws 1991, LB 305, § 2; Laws 1993, LB 216, § 1; Laws
1993, LB 121, § 96; Laws 1994, LB 884, § 10; Laws 1995, LB
119, § 1; Laws 1996, LB 1053, § 7; Laws 1997, LB 335, § 1;
Laws 2001, LB 52, § 43; Laws 2001, LB 53, § 19; Laws 2011,
LB76, § 1; Laws 2013, LB214, § 1.

Cross References

Viatical Settlements Act, see section 44-1101.

8-1104 Registration of securities; exceptions.

It shall be unlawful for any person to offer or sell any security in this state
unless (1) such security is registered by coordination under section 8-1106 or by
qualification under section 8-1107, (2) the security is exempt under section
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8-1110 or is sold in a transaction exempt under section 8-1111, or (3) the
security is a federal covered security.

Source: Laws 1965, c. 549, § 4, p. 1773; Laws 1997, LB 335, § 3; Laws
2013, LB214, § 2.

8-1105 Repealed. Laws 2013, LB 214, § 13.

8-1106 Registration by coordination.

(1) Any security for which a registration statement has been filed under the
Securities Act of 1933 in connection with the same offering may be registered
by coordination.

(2) A registration statement under this section shall contain the following
information and be accompanied by the following documents, in addition to
payment of the registration fee prescribed in section 8-1108 and, if required
under section 8-1112, a consent to service of process meeting the requirements
of that section:

(a) One copy of the prospectus filed under the Securities Act of 1933 together
with all amendments thereto;

(b) The amount of securities to be offered in this state;

(c) The states in which a registration statement or similar document in
connection with the offering has been or is expected to be filed;

(d) Any adverse order, judgment, or decree previously entered in connection
with the offering by any court or the Securities and Exchange Commission;

(e) If the director by rule or otherwise requires, a copy of the articles of
incorporation and bylaws or their substantial equivalents currently in effect, a
copy of any agreements with or among underwriters, a copy of any indenture
or other instrument governing the issuance of the security to be registered, and
a specimen or copy of the security;

() If the director requests, any other information or copies of any other
documents filed under the Securities Act of 1933; and

(g) An undertaking to forward promptly all amendments to the federal
registration statement, other than an amendment which merely delays the
effective date.

(3) A registration statement under this section shall automatically become
effective at the moment the federal registration statement or qualification
becomes effective if all the following conditions are satisfied:

(a) No stop order is in effect and no proceeding is pending under the
Securities Act of 1933, as amended, or under section 8-1109;

(b) The registration statement has been on file with the director for at least
ten days; and

(c) A statement of the maximum and minimum proposed offering prices and
the maximum underwriting discounts and commissions has been filed and the
offering is made within those limitations. The registrant shall promptly notify
the director by facsimile transmission or electronic mail of the date and time
when the federal registration statement became effective and the content of the
price amendment, if any, and shall promptly file a posteffective amendment
containing the information and documents in the price amendment. Price
amendment shall mean the final federal amendment which includes a state-
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ment of the offering price, underwriting and selling discounts or commissions,
amount of proceeds, conversion rates, call prices, and other matters dependent
upon the offering price.

Upon failure to receive the required notification and posteffective amendment
with respect to the price amendment, the director may enter a stop order,
without notice or hearing, retroactively denying effectiveness to the registration
statement or suspending its effectiveness until there has been compliance with
this subsection, if he or she promptly notifies the registrant by telephone or
electronic mail and promptly confirms by letter sent postage prepaid when he
or she notifies by telephone or electronic mail of the issuance of the order. If
the registrant proves compliance with the requirements of this subsection as to
notice and posteffective amendment, the stop order shall be void as of the time
of its entry. The director may by rule or otherwise waive either or both of the
conditions specified in subsections (2) and (3) of this section. If the federal
registration statement or qualification becomes effective before all these condi-
tions have been satisfied and they are not waived, the registration statement
shall automatically become effective as soon as all the conditions have been
satisfied.

Source: Laws 1965, c. 549, § 6, p. 1776; Laws 1967, c. 29, § 1, p. 142;
Laws 1977, LB 263, § 3; Laws 1988, LB 795, § 3; Laws 1993, LB
216, § 4; Laws 2015, LB252, § 1; Laws 2016, LB771, § 1.
Effective date July 21, 2016.

8-1108 Registration of securities; requirements; fees; effective date; reports;
director, powers.

(1) A registration statement may be filed by the issuer, by any other person on
whose behalf the offering is to be made, or by a registered broker-dealer. Any
document filed under the Securities Act of Nebraska or a predecessor act
within five years preceding the filing of a registration statement may be
incorporated by reference in the registration statement to the extent that the
document is currently accurate. The director may by rule and regulation or
order permit the omission of any item of information or document from any
registration statement.

(2) The director may require as a condition of registration by qualification (a)
that the proceeds from the sale of the registered security be impounded until
the issuer receives a specified amount, (b) that the applicant comply with the
federal Securities Act of 1933 if it appears to the director to be in the public
interest or that the registered security is or will be offered in such manner as to
be subject to such act, (c) such reasonable conditions, restrictions, or limita-
tions upon the offering as may be in the public interest, or (d) that any security,
issued within the past three years, or to be issued, to a promoter for a
consideration substantially different from the public offering price or to any
person for a consideration other than cash, be delivered in escrow to him or
her or to some other depository satisfactory to him or her under an escrow
agreement that the owners of such securities shall not be entitled to sell or
transfer such securities or to withdraw such securities from escrow until all
other stockholders who have paid for their stock in cash shall have been paid a
dividend or dividends aggregating not less than six percent of the initial
offering price shown to the satisfaction of the director to have been actually
earned on the investment in any common stock so held. The director shall not
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reject a depository solely because of location in another state. In case of
dissolution or insolvency during the time such securities are held in escrow, the
owners of such securities shall not participate in the assets until after the
owners of all other securities shall have been paid in full.

(3) For the registration of securities by coordination or qualification, there
shall be paid to the director a registration fee of one-tenth of one percent of the
aggregate offering price of the securities which are to be offered in this state,
but the fee shall in no case be less than one hundred dollars. When a
registration statement is withdrawn before the effective date or a preeffective
stop order is entered under section 8-1109, the director shall retain one
hundred dollars of the fee. Any issuer who sells securities in this state in excess
of the aggregate amount of securities registered may, at the discretion of the
director and while such registration is still effective, apply to register the excess
securities sold to persons within this state by paying a registration fee of three-
tenths of one percent for the difference between the initial fee paid and the fee
required in this subsection. Registration of the excess securities, if granted,
shall be effective retroactively to the date of the existing registration.

(4) When securities are registered by coordination or qualification, they may
be offered and sold by a registered broker-dealer. Every registration shall
remain effective for one year or until sooner revoked by the director or sooner
terminated upon request of the registrant with the consent of the director. All
outstanding securities of the same class as a registered security shall be
considered to be registered for the purpose of any nonissuer transaction. A
registration statement which has become effective may not be withdrawn for
one year from its effective date if any securities of the same class are outstand-
ing.

(5) The director may require the person who filed the registration statement
to file reports, not more often than quarterly, to keep reasonably current the
information contained in the registration statement and to disclose the progress
of the offering with respect to registered securities which are being offered and
sold directly by or for the account of the issuer.

(6) A registration of securities shall be effective for a period of one year or
such shorter period as the director may determine.
Source: Laws 1965, c. 549, § 8, p. 1781; Laws 1988, LB 1157, § 1; Laws
1991, LB 305, § 4; Laws 1997, LB 335, § 4; Laws 2013, LB214,
§ 3.

8-1108.01 Securities; sale without registration; cease and desist order; fine;
lien; hearing.

(1) Whenever it appears to the director that the sale of any security is subject
to registration under the Securities Act of Nebraska and is being offered or has
been offered for sale without such registration, he or she may order the issuer
or offerer of such security to cease and desist from the further offer or sale of
such security unless and until it has been registered under the act.

(2) Whenever it appears to the director that any person is acting as a broker-
dealer, issuer-dealer, agent, investment adviser, or investment adviser represen-
tative without registration as such or acting as a federal covered adviser
without making a notice filing under the act, he or she may order such person
to cease and desist from such activity unless and until he or she has been
registered as such or has made the required notice filing under the act.
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(3) Whenever it appears to the director that any person is violating section
8-1102, he or she may order the person to cease and desist from such activity.

(4) The director may, after giving reasonable notice and an opportunity for a
hearing under this section, impose a fine not to exceed twenty-five thousand
dollars per violation, in addition to costs of the investigation, upon a person
found to have engaged in any act or practice which would constitute a violation
of the act or any rule, regulation, or order issued under the act, except that the
director shall not impose a fine upon any person in connection with a transac-
tion made pursuant to subdivision (23) of section 8-1111 for any statement of a
material fact made or for an omission of a material fact required to be stated or
necessary to make the statement made not misleading unless such statement or
omission was made with the intent to defraud or mislead. The fine and costs
shall be in addition to all other penalties imposed by the laws of this state. The
director shall collect the fines and costs and remit them to the State Treasurer.
The State Treasurer shall credit the costs to the Securities Act Cash Fund and
distribute the fines in accordance with Article VII, section 5, of the Constitution
of Nebraska. Imposition of any fine and payment of costs under this subsection,
may be appealed pursuant to section 8-1119. If a person fails to pay the fine or
costs of the investigation referred to in this subsection, a lien in the amount of;
the fine and costs shall be imposed upon all of the assets and property of such
person in this state and may be recovered by suit by the director and remitted
to the State Treasurer. The State Treasurer shall credit the costs to the
Securities Act Cash Fund and distribute the fines in accordance with Article
VII, section 5, of the Constitution of Nebraska. Failure of the person to pay a
fine and costs shall also constitute a forfeiture of his or her right to do business
in this state under the Securities Act of Nebraska.

(5) After such an order has been made under subsection (1), (2), (3), or (4) of
this section, if a request for a hearing is filed in writing within fifteen business
days of the issuance of the order by the person to whom such order was
directed, a hearing shall be held by the director within thirty business days after:
receipt of the request, unless both parties consent to a later date or the hearing
officer sets a later date for good cause. If no hearing is requested within fifteen
business days of the issuance of the order and none is ordered by the director,
the order shall automatically become a final order and shall remain in effect
until it is modified or vacated by the director. If a hearing is requested or
ordered, the director, after notice of and opportunity for hearing, shall enter his
or her written findings of fact and conclusions of law and may affirm, modify,
or vacate the order.

Source: Laws 1974, LB 721, § 5; Laws 1987, LB 650, § 1; Laws 1990, LB
956, § 8; Laws 1993, LB 216, § 5; Laws 1997, LB 335, § 5; Laws
2001, LB 53, § 21; Laws 2013, LB205, § 1.

8-1108.02 Federal covered security; filing; director; powers; sales; require-
ments; fees; consent to service of process.

(1) The director, by rule and regulation or order, may require the filing of any
or all of the following documents with respect to a federal covered security
under section 18(b)(2) of the Securities Act of 1933:

(a) Prior to the initial offer of such federal covered security in this state, all
documents that are part of a federal registration statement filed with the
Securities and Exchange Commission under the Securities Act of 1933, togeth-

2016 Cumulative Supplement 228



SECURITIES ACT OF NEBRASKA §8-1108.02

er with a consent to service of process signed by the issuer and with a filing fee
as prescribed by section 8-1108.03;

(b) After the initial offer of such federal covered security in this state, all
documents which are part of any amendment to the federal registration
statement filed with the Securities and Exchange Commission under the Secu-
rities Act of 1933; and

(c) A sales report of the total amount of such federal covered securities
offered or sold in this state, together with the filing fee prescribed by section
8-1108.03.

(2)(a) The director, by rule and regulation or order, may require the filing of
any document required to be filed with the Securities and Exchange Commis-
sion under the Securities Act of 1933 with respect to a federal covered security
under section 18(b)(3) of the Securities Act of 1933 together with a filing fee of
two hundred dollars.

(b) The director, by rule and regulation or order, may require the filing of any
document required to be filed with the Securities and Exchange Commission
under the Securities Act of 1933 with respect to a federal covered security
under section 18(b)(4) of the Securities Act of 1933 together with a filing fee of
two hundred dollars. In addition, for federal covered securities under section
18(b)(4)(E) of the Securities Act of 1933, the director may also require the
submission of a consent to service of process signed by the issuer and may
require that such filing be made no later than fifteen days after the first sale of
such federal covered security in this state.

(¢c) In connection with filings made pursuant to subdivisions (a) and (b) of
this subsection, the director, by rule and regulation or order, may require the
filing of all documents which are part of any amendment which the issuer is
required to file with the Securities and Exchange Commission.

(3) The director may issue a stop order suspending the offer and sale of a
federal covered security, except a federal covered security under section
18(b)(1) of the Securities Act of 1933, if he or she finds that (a) the order is in
the public interest and (b) there is a failure to comply with any condition
established under this section or with any other applicable provision of the
Securities Act of Nebraska.

(4) The director, by rule and regulation or order, may waive any or all of the
provisions of this section, except that the director does not have the authority to
waive the payment of fees as required by this section.

(5) No person may bring an action pursuant to section 8-1118 based on the
failure of an issuer to file any notice or pay any fee required by this section.

(6) All federal covered securities offered or sold in this state must be sold
through a registered agent of a broker-dealer registered under the Securities
Act of Nebraska or by persons duly exempted or excluded from such registra-
tion, except that this subsection shall not apply to the offer or sale of a federal
covered security under section 18(b)(4)(E) of the Securities Act of 1933 if no
commission or other remuneration is paid directly or indirectly for soliciting
any prospective buyer.

Source: Laws 1997, LB 335, § 9; Laws 2013, LB214, § 4; Laws 2015,
LB252,§ 2; Laws 2016, LB771, § 2.
Effective date July 21, 2016.
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8-1109 Registration of securities; denial, suspension, or revocation; grounds.

The director may issue a stop order denying effectiveness to, or suspending or
revoking the effectiveness of, a registration statement to register securities by
coordination if he or she finds that the order is in the public interest and that:

(1) Any such registration statement registering securities, as of its effective
date or as of any earlier date in the case of an order denying effectiveness, is
incomplete in any material respect or contains any statement which was, in the
light of the circumstances under which it was made, false or misleading with
respect to any material fact;

(2) Any provision of the Securities Act of Nebraska or any rule, order, or
condition lawfully imposed under the act has been violated, in connection with
the offering by the person filing the registration statement, the issuer, any
partner, limited liability company member, officer, or director of the issuer, any
person occupying a similar status or performing similar functions, or any
person directly or indirectly controlling or controlled by the issuer, but only if
the person filing the registration statement is directly or indirectly controlled by
or acting for the issuer or any underwriter;

(3) The security registered or sought to be registered is the subject of a
permanent or temporary injunction of any court of competent jurisdiction
entered under any other federal or state act applicable to the offering. The
director may not institute a proceeding against an effective registration state-
ment under this subdivision more than one year from the date of the injunction
relied on, and he or she may not enter an order under this subdivision on the
basis of an injunction entered under any other state act unless the injunction
was based on facts which would currently constitute a ground for a stop order
under this section;

(4) When a security is sought to be registered by coordination, there has been
a failure to comply with the undertaking required by subdivision (2)(g) of
section 8-1106;

(5) The applicant or registrant has failed to pay the proper registration fee.
The director may enter only a denial order under this subdivision and shall
vacate any such order when the deficiency has been corrected. The director
may not enter an order against an effective registration statement on the basis
of a fact or transaction known to him or her when the registration statement
became effective;

(6) The authority of the applicant or registrant to do business has been denied
or revoked by any other governmental agency;

(7) The issuer’s or registrant’s literature, circulars, or advertising is mislead-
ing, incorrect, incomplete, or calculated to deceive the purchaser or investor;

(8) All or substantially all the enterprise or business of the issuer, promoter,
or guarantor has been found to be unlawful by a final order of a court or
administrative agency of competent jurisdiction; or

(9) There is a refusal to furnish information required by the director within a
reasonable time to be fixed by the director.

Source: Laws 1965, c. 549, § 9, p. 1783; Laws 1967, c. 29, § 2, p. 144;
Laws 1973, LB 167, § 4; Laws 1977, LB 263, § 4; Laws 1987, LB
27, 8§ 1; Laws 1993, LB 121, § 98; Laws 1994, LB 884, § 13;
Laws 2013, LB214, § 5.
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8-1111 Transactions exempt from registration.

Except as provided in this section, sections 8-1103 to 8-1109 shall not apply
to any of the following transactions:

(1) Any isolated transaction, whether effected through a broker-dealer or not;

(2)(a) Any nonissuer transaction by a registered agent of a registered broker-
dealer, and any resale transaction by a sponsor of a unit investment trust
registered under the Investment Company Act of 1940, in a security of a class
that has been outstanding in the hands of the public for at least ninety days if,
at the time of the transaction:

(1) The issuer of the security is actually engaged in business and not in the
organization stage or in bankruptcy or receivership and is not a blank check,
blind pool, or shell company whose primary plan of business is to engage in a
merger or combination of the business with, or an acquisition of, an unidenti-
fied person or persons;

(ii) The security is sold at a price reasonably related to the current market
price of the security;

(iii) The security does not constitute the whole or part of an unsold allotment
to, or a subscription or participation by, the broker-dealer as an underwriter of
the security;

(iv) A nationally recognized securities manual designated by rule and regula-
tion or order of the director or a document filed with the Securities and
Exchange Commission which is publicly available through the Electronic Data
Gathering, Analysis, and Retrieval System (EDGAR) contains:

(A) A description of the business and operations of the issuer;

(B) The names of the issuer’s officers and the names of the issuer’s directors,
if any, or, in the case of a non-United-States issuer, the corporate equivalents of
such persons in the issuer’s country of domicile;

(C) An audited balance sheet of the issuer as of a date within eighteen months
or, in the case of a reorganization or merger when parties to the reorganization
or merger had such audited balance sheet, a pro forma balance sheet; and

(D) An audited income statement for each of the issuer’s immediately preced-
ing two fiscal years, or for the period of existence of the issuer if in existence
for less than two years, or, in the case of a reorganization or merger when the
parties to the reorganization or merger had such audited income statement, a
pro forma income statement; and

(v) The issuer of the security has a class of equity securities listed on a
national securities exchange registered under the Securities Exchange Act of
1934 or designated for trading on the National Association of Securities Dealers
Automated Quotation System (NASDAQ), unless:

(A) The issuer of the security is a unit investment trust registered under the
Investment Company Act of 1940;

(B) The issuer of the security has been engaged in continuous business,
including predecessors, for at least three years; or

(C) The issuer of the security has total assets of at least two million dollars
based on an audited balance sheet as of a date within eighteen months or, in
the case of a reorganization or merger when parties to the reorganization or
merger had such audited balance sheet, a pro forma balance sheet; or
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(b) Any nonissuer transaction in a security by a registered agent of a
registered broker-dealer if:

(i) The issuer of the security is actually engaged in business and not in the
organization stage or in bankruptcy or receivership and is not a blank check,
blind pool, or shell company whose primary plan of business is to engage in a
merger or combination of the business with, or an acquisition of, an unidenti-
fied person or persons; and

(ii) The security is senior in rank to the common stock of the issuer both as to
payment of dividends or interest and upon dissolution or liquidation of the
issuer and such security has been outstanding at least three years and the issuer
or any predecessor has not defaulted within the current fiscal year or the three
immediately preceding fiscal years in the payment of any dividend, interest,
principal, or sinking fund installment on the security when due and payable;

(3) Any nonissuer transaction effected by or through a registered agent of a
registered broker-dealer pursuant to an unsolicited order or offer to buy, but
the director may by rule or regulation require that the customer acknowledge
upon a specified form that the sale was unsolicited and that a signed copy of
each such form be preserved by the broker-dealer for a specified period;

(4) Any transaction between the issuer or other person on whose behalf the
offering is made and an underwriter or among underwriters;

(5) Any transaction in a bond or other evidence of indebtedness secured by a
real or chattel mortgage or deed of trust or by an agreement for the sale of real
estate or chattels if the entire mortgage, deed of trust, or agreement, together
with all the bonds or other evidences of indebtedness secured thereby, are
offered and sold as a unit. Such exemption shall not apply to any transaction in
a bond or other evidence of indebtedness secured by a real estate mortgage or
deed of trust or by an agreement for the sale of real estate if the real estate
securing the evidences of indebtedness are parcels of real estate the sale of
which requires the subdivision in which the parcels are located to be registered
under the Interstate Land Sales Full Disclosure Act, 15 U.S.C. 1701 et seq., as
the act existed on January 1, 2015;

(6) Any transaction by an executor, personal representative, administrator,
sheriff, marshal, receiver, guardian, or conservator;

(7) Any transaction executed by a bona fide pledgee without any purpose of]
evading the Securities Act of Nebraska;

(8) Any offer or sale to a bank, savings institution, trust company, insurance
company, investment company as defined in the Investment Company Act of
1940, pension or profit-sharing trust, or other financial institution or institu-
tional buyer, to an individual accredited investor, or to a broker-dealer, wheth-
er the purchaser is acting for itself or in some fiduciary capacity. For purposes
of this subdivision, the term ‘“individual accredited investor’” means (a) any
director, executive officer, or general partner of the issuer of the securities
being offered or sold, or any director, executive officer, or general partner of a
general partner of that issuer, (b) any manager of a limited liability company
that is the issuer of the securities being offered or sold, (c) any natural person
whose individual net worth, or joint net worth with that person’s spouse, at the
time of his or her purchase, exceeds one million dollars, excluding the value of
the primary residence of such person, or (d) any natural person who had an
individual income in excess of two hundred thousand dollars in each of the two
most recent years or joint income with that person’s spouse in excess of three
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hundred thousand dollars in each of those years and has a reasonable expecta-
tion of reaching the same income level in the current year;

(9)(a) Any transaction pursuant to an offering in which sales are made to not
more than fifteen persons, other than those designated in subdivisions (8), (11),
and (17) of this section, in this state during any period of twelve consecutive
months if (i) the seller reasonably believes that all the buyers are purchasing for
investment, (ii) no commission or other remuneration is paid or given directly
or indirectly for soliciting any prospective buyer except to a registered agent of
a registered broker-dealer, (iii) a notice generally describing the terms of the
transaction and containing a representation that the conditions of this exemp-
tion are met is filed by the seller with the director within thirty days after the
first sale for which this exemption is claimed, except that failure to give such
notice may be cured by an order issued by the director in his or her discretion,
and (iv) no general or public advertisements or solicitations are made.

(b) If a seller (i) makes sales pursuant to this subdivision for five consecutive
twelve-month periods or (ii) makes sales of at least one million dollars from an
offering or offerings pursuant to this subdivision, the seller shall, within ninety
days after the earlier of either such occurrence, file with the director audited
financial statements and a sales report which lists the names and addresses of
all purchasers and holders of the seller’s securities and the amount of securities
held by such persons. Subsequent thereto, such seller shall file audited financial
statements and sales reports with the director each time an additional one
million dollars in securities is sold pursuant to this subdivision or after the
elapse of each additional sixty-month period during which sales are made
pursuant to this subdivision;

(10) Any offer or sale of a preorganization certificate or subscription if (a) no
commission or other remuneration is paid or given directly or indirectly for
soliciting any prospective subscriber, (b) the number of subscribers does not
exceed ten, and (c) no payment is made by any subscriber;

(11) Any transaction pursuant to an offer to existing security holders of the
issuer, including persons who at the time of the transaction are holders of
convertible securities, nontransferable warrants, or transferable warrants exer-
cisable within not more than ninety days of their issuance, if (a) no commission
or other remuneration, other than a standby commission, is paid or given
directly or indirectly for soliciting any security holder in this state or (b) the
issuer first files a notice specifying the terms of the offer and the director does
not by order disallow the exemption within the next five full business days;

(12) Any offer, but not a sale, of a security for which registration statements
have been filed under both the Securities Act of Nebraska and the Securities
Act of 1933 if no stop order or refusal order is in effect and no public
proceeding or examination looking toward such an order is pending under
either the Securities Act of Nebraska or the Securities Act of 1933;

(13) The issuance of any stock dividend, whether the corporation distributing
the dividend is the issuer of the stock or not, if nothing of value is given by the
stockholders for the distribution other than the surrender of a right to a cash
dividend when the stockholder can elect to take a dividend in cash or stock;

(14) Any transaction incident to a right of conversion or a statutory or
judicially approved reclassification, recapitalization, reorganization, quasi-reor-
ganization, stock split, reverse stock split, merger, consolidation, or sale of
assets;
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(15) Any transaction involving the issuance for cash of any evidence of
ownership interest or indebtedness by an agricultural cooperative formed as a
corporation under section 21-1301 or 21-1401 if the issuer has first filed a
notice of intention to issue with the director and the director has not by order,
mailed to the issuer by certified or registered mail within ten business days
after receipt thereof, disallowed the exemption;

(16) Any transaction in this state not involving a public offering when (a)
there is no general or public advertising or solicitation, (b) no commission or
remuneration is paid directly or indirectly for soliciting any prospective buyer,
except to a registered agent of a registered broker-dealer or registered issuer-
dealer, (c) a notice generally describing the terms of the transaction and
containing a representation that the conditions of this exemption are met is
filed by the seller with the director within thirty days after the first sale for
which this exemption is claimed, except that failure to give such notice may be
cured by an order issued by the director in his or her discretion, (d) a filing fee
of two hundred dollars is paid at the time of filing the notice, and (e) any such
transaction is effected in accordance with rules and regulations adopted and
promulgated by the director relating to this section when the director finds in
adopting and promulgating such rules and regulations that the applicability of
sections 8-1104 to 8-1107 is not necessary or appropriate in the public interest
or for the protection of investors. For purposes of this subdivision, not involving
a public offering means any offering in which the seller has reason to believe
that the securities purchased are taken for investment and in which each
offeree, by reason of his or her knowledge about the affairs of the issuer or
otherwise, does not require the protections afforded by registration under
sections 8-1104 to 8-1107 in order to make a reasonably informed judgment
with respect to such investment;

(17) The issuance of any investment contract issued in connection with an
employee’s stock purchase, savings, pension, profit-sharing, or similar benefit
plan if no commission or other remuneration is paid or given directly or
indirectly for soliciting any prospective buyer except to a registered agent of a
registered broker-dealer;

(18) Any interest in a common trust fund or similar fund maintained by a
bank or trust company organized and supervised under the laws of any state or
a bank organized under the laws of the United States for the collective
investment and reinvestment of funds contributed to such common trust fund
or similar fund by the bank or trust company in its capacity as trustee, personal
representative, administrator, or guardian and any interest in a collective
investment fund or similar fund maintained by the bank or trust company for
the collective investment of funds contributed to such collective investment
fund or similar fund by the bank or trust company in its capacity as trustee or
agent which interest is issued in connection with an employee’s savings,
pension, profit-sharing, or similar benefit plan or a self-employed person’s
retirement plan, if a notice generally describing the terms of the collective
investment fund or similar fund is filed by the bank or trust company with the
director within thirty days after the establishment of the fund. Failure to give
the notice may be cured by an order issued by the director in his or hen
discretion;

(19) Any transaction in which a United States Series EE Savings Bond is
given or delivered with or as a bonus on account of any purchase of any item or
thing;
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(20) Any transaction in this state not involving a public offering by a
Nebraska issuer selling solely to Nebraska residents, when (a) any such transac-
tion is effected in accordance with rules and regulations adopted and promul-
gated by the director relating to this section when the director finds in adopting
and promulgating such rules and regulations that the applicability of sections
8-1104 to 8-1107 is not necessary or appropriate in the public interest or for the
protection of investors, (b) no commission or remuneration is paid directly or
indirectly for soliciting any prospective buyer, except to a registered agent of a
registered broker-dealer or registered issuer-dealer, (c) a notice generally
describing the terms of the transaction and containing a representation that the
conditions of this exemption are met is filed by the seller with the director no
later than twenty days prior to any sales for which this exemption is claimed,
except that failure to give such notice may be cured by an order issued by the
director in his or her discretion, (d) a filing fee of two hundred dollars is paid at
the time of filing the notice, and (e) there is no general or public advertising or:
solicitation;

(21) Any transaction by a person who is an organization described in section
501(c)(3) of the Internal Revenue Code as defined in section 49-801.01 involv-
ing an offering of interests in a fund described in section 3(c)(10)(B) of the
Investment Company Act of 1940 solely to persons who are organizations
described in section 501(c)(3) of the Internal Revenue Code as defined in
section 49-801.01 when (a) there is no general or public advertising or solicita-
tion, (b) a notice generally describing the terms of the transaction and contain-
ing a representation that the conditions of this exemption are met is filed by the
seller with the director within thirty days after the first sale for which this
exemption is claimed, except that failure to give such notice may be cured by
an order issued by the director in his or her discretion, and (¢) any such
transaction is effected by a trustee, director, officer, employee, or volunteer of]
the seller who is either a volunteer or is engaged in the overall fundraising
activities of a charitable organization and receives no commission or other
special compensation based on the number or the value of interests sold in the

fund;

(22) Any offer or sale of any viatical settlement contract or any fractionalized
or pooled interest therein in a transaction that meets all of the following
criteria:

(a) Sales of such securities are made only to the following purchasers:

(i) A natural person who, either individually or jointly with the person’s
spouse, (A) has a minimum net worth of two hundred fifty thousand dollars and
had taxable income in excess of one hundred twenty-five thousand dollars in
each of the two most recent years and has a reasonable expectation of reaching
the same income level in the current year or (B) has a minimum net worth of
five hundred thousand dollars. Net worth shall be determined exclusive of
home, home furnishings, and automobiles;

(ii) A corporation, partnership, or other organization specifically formed for
the purpose of acquiring securities offered by the issuer in reliance upon this
exemption if each equity owner of the corporation, partnership, or other
organization is a person described in subdivision (22)(a)(i) of this section;

(iii) A pension or profit-sharing trust of the issuer, a self-employed individual
retirement plan, or an individual retirement account, if the investment deci-
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sions made on behalf of the trust, plan, or account are made solely by persons
described in subdivision (22)(a)(i) of this section; or

(iv) An organization described in section 501(c)(3) of the Internal Revenue
Code as defined in section 49-801.01, or a corporation, Massachusetts or
similar business trust, or partnership with total assets in excess of five million
dollars according to its most recent audited financial statements;

(b) The amount of the investment of any purchaser, except a purchaser
described in subdivision (a)(ii) of this subdivision, does not exceed five percent
of the net worth, as determined by this subdivision, of that purchaser;

(¢) Each purchaser represents that the purchaser is purchasing for the
purchaser’s own account or trust account, if the purchaser is a trustee, and not
with a view to or for sale in connection with a distribution of the security;

(d)(i) Each purchaser receives, on or before the date the purchaser remits
consideration pursuant to the purchase agreement, the following information in
writing:

(A) The name, principal business and mailing addresses, and telephone
number of the issuer;

(B) The suitability standards for prospective purchasers as set forth in
subdivision (a) of this subdivision;

(C) A description of the issuer’s type of business organization and the state in
which the issuer is organized or incorporated;

(D) A brief description of the business of the issuer;

(E) If the issuer retains ownership or becomes the beneficiary of the insur-
ance policy, an audit report from an independent certified public accountant
together with a balance sheet and related statements of income, retained
earnings, and cash flows that reflect the issuer’s financial position, the results
of the issuer’s operations, and the issuer’s cash flows as of a date within fifteen
months before the date of the initial issuance of the securities described in this
subdivision. The financial statements shall be prepared in conformity with
generally accepted accounting principles. If the date of the audit report is more
than one hundred twenty days before the date of the initial issuance of the
securities described in this subdivision, the issuer shall provide unaudited
interim financial statements;

(F) The names of all directors, officers, partners, members, or trustees of the
issuer;

(G) A description of any order, judgment, or decree that is final as to the
issuing entity of any state, federal, or foreign governmental agency or adminis-
trator, or of any state, federal, or foreign court of competent jurisdiction (I)
revoking, suspending, denying, or censuring for cause any license, permit, or
other authority of the issuer or of any director, officer, partner, member,
trustee, or person owning or controlling, directly or indirectly, ten percent or
more of the outstanding interest or equity securities of the issuer, to engage in
the securities, commodities, franchise, insurance, real estate, or lending busi-
ness or in the offer or sale of securities, commodities, franchises, insurance,
real estate, or loans, (II) permanently restraining, enjoining, barring, suspend-
ing, or censuring any such person from engaging in or continuing any conduct,
practice, or employment in connection with the offer or sale of securities,
commodities, franchises, insurance, real estate, or loans, (III) convicting any
such person of, or pleading nolo contendere by any such person to, any felony
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or misdemeanor involving a security, commodity, franchise, insurance, real
estate, or loan, or any aspect of the securities, commodities, franchise, insur-
ance, real estate, or lending business, or involving dishonesty, fraud, deceit,
embezzlement, fraudulent conversion, or misappropriation of property, or (IV)
holding any such person liable in a civil action involving breach of a fiduciary,
duty, fraud, deceit, embezzlement, fraudulent conversion, or misappropriation
of property. This subdivision does not apply to any order, judgment, or decree
that has been vacated or overturned or is more than ten years old;

(H) Notice of the purchaser’s right to rescind or cancel the investment and
receive a refund;

(I) A statement to the effect that any projected rate of return to the purchaser
from the purchase of a viatical settlement contract or any fractionalized or
pooled interest therein is based on an estimated life expectancy for the person
insured under the life insurance policy; that the return on the purchase may
vary substantially from the expected rate of return based upon the actual life
expectancy of the insured that may be less than, may be equal to, or may
greatly exceed the estimated life expectancy; and that the rate of return would
be higher if the actual life expectancy were less than, and lower if the actual life
expectancy were greater than, the estimated life expectancy of the insured at
the time the viatical settlement contract was closed;

(J) A statement that the purchaser should consult with his or her tax advisor
regarding the tax consequences of the purchase of the viatical settlement
contract or any fractionalized or pooled interest therein; and

(K) Any other information as may be prescribed by rule and regulation of the
director; and

(ii) The purchaser receives in writing at least five business days prior to
closing the transaction:

(A) The name, address, and telephone number of the issuing insurance
company and the name, address, and telephone number of the state or foreign
country regulator of the insurance company;

(B) The total face value of the insurance policy and the percentage of the
insurance policy the purchaser will own;

(C) The insurance policy number, issue date, and type;

(D) If a group insurance policy, the name, address, and telephone number of
the group and, if applicable, the material terms and conditions of converting
the policy to an individual policy, including the amount of increased premiums;

(E) If a term insurance policy, the term and the name, address, and telephone
number of the person who will be responsible for renewing the policy if
necessary;

(F) That the insurance policy is beyond the state statute for contestability and
the reason therefor;

(G) The insurance policy premiums and terms of premium payments;

(H) The amount of the purchaser’s money that will be set aside to pay
premiums;

(I) The name, address, and telephone number of the person who will be the
insurance policyowner and the person who will be responsible for paying
premiums;
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(J) The date on which the purchaser will be required to pay premiums and
the amount of the premium, if known; and

(K) Any other information as may be prescribed by rule and regulation of the
director;

(e) The purchaser may rescind or cancel the purchase for any reason by
giving written notice of rescission or cancellation to the issuer or the issuer’s
agent within (i) fifteen calendar days after the date the purchaser remits the
required consideration or receives the disclosure required under subdivision
(d)(i) of this subdivision and (ii) five business days after the date the purchaser
receives the disclosure required by subdivision (d)(ii) of this subdivision. No
specific form is required for the rescission or cancellation. The notice is
effective when personally delivered, deposited in the United States mail, or
deposited with a commercial courier or delivery service. The issuer shall refund
all the purchaser’s money within seven calendar days after receiving the notice
of rescission or cancellation;

(f) A notice of the issuer’s intent to sell securities pursuant to this subdivision,
signed by a duly authorized officer of the issuer and notarized, together with a
filing fee of two hundred dollars, is filed with the Department of Banking and
Finance before any offers or sales of securities are made under this subdivision.
Such notice shall include:

(i) The issuer’s name, the issuer’s type of organization, the state in which the
issuer is organized, the date the issuer intends to begin selling securities within
or from this state, and the issuer’s principal business;

(ii) A consent to service of process; and

(iii) An audit report of an independent certified public accountant together
with a balance sheet and related statements of income, retained earnings and
cash flows that reflect the issuer’s financial position, the results of the issuer’s
operations, and the issuer’s cash flows as of a date within fifteen months before
the date of the notice prescribed in this subdivision. The financial statements
shall be prepared in conformity with generally accepted accounting principles
and shall be examined according to generally accepted auditing standards. If
the date of the audit report is more than one hundred twenty days before the
date of the notice prescribed in this subdivision, the issuer shall provide
unaudited interim financial statements;

(g) No commission or remuneration is paid directly or indirectly for soliciting
any prospective purchaser, except to a registered agent of a registered broker-
dealer or registered issuer-dealer; and

(h) At least ten days before use within this state, the issuer files with the
department all advertising and sales materials that will be published, exhibited,
broadcast, or otherwise used, directly or indirectly, in the offer or sale of a
viatical settlement contract in this state;

(23) Any transaction in this state not involving a public offering by a
Nebraska issuer selling solely to Nebraska residents when:

(a) The proceeds from all sales of securities by the issuer in any two-year
period do not exceed two hundred fifty thousand dollars and at least eighty
percent of the proceeds are used in Nebraska;

(b) No commission or other remuneration is paid or given directly or
indirectly for soliciting any prospective buyer except to a registered agent of a
registered broker-dealer;
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(c) The issuer, any partner or limited liability company member of the issuer,
any officer, director, or any person occupying a similar status of the issuer, any
person performing similar functions for the issuer, or any person holding a
direct or indirect ownership interest in the issuer or in any way a beneficial
interest in such sale of securities of the issuer, has not been:

(1) Found by a final order of any state or federal administrative agency or a
court of competent jurisdiction to have violated any provision of the Securities
Act of Nebraska or a similar act of any other state or of the United States;

(ii) Convicted of any felony or misdemeanor in connection with the offer,
purchase, or sale of any security or any felony involving fraud or deceit,
including, but not limited to, forgery, embezzlement, obtaining money under
false pretenses, larceny, or conspiracy to defraud;

(iii) Found by any state or federal administrative agency or court of compe-
tent jurisdiction to have engaged in fraud or deceit, including, but not limited
to, making an untrue statement of a material fact or omitting to state a material
fact; or

(iv) Temporarily or preliminarily restrained or enjoined by a court of compe-
tent jurisdiction from engaging in or continuing any conduct or practice in
connection with the purchase or sale of any security or involving the making of
any false filing with any state or with the Securities and Exchange Commission;

(d)(@) At least fifteen business days prior to the offer or sale, the issuer files a
notice with the director, which notice shall include:

(A) The name, address, telephone number, and email address of the issuer;

(B) The name and address of each person holding direct or indirect owner-
ship or beneficial interest in the issuer;

(C) The amount of the offering; and

(D) The type of security being offered, the manner in which purchasers will
be solicited, and a statement made upon oath or affirmation that the conditions
of this exemption have been or will be met.

(ii) Failure to give such notice may be cured by an order issued by the
director in his or her discretion;

(e) Prior to payment of consideration for the securities, the offeree receives a
written disclosure statement containing (i) a description of the proposed use of]
the proceeds of the offering; (ii) the name of each partner or limited liability
company member of the issuer, officer, director, or person occupying a similar
status of the issuer or performing similar functions for the issuer; and (iii) the
financial condition of the issuer;

(f) The purchaser signs a subscription agreement in which the purchaser
acknowledges that he or she:

(i) Has received the written disclosure statement;
(ii) Understands the investment involves a high level of risk; and

(iii) Has the financial resources to withstand the total loss of the money
invested; and

(g) The issuer, within thirty days after the completion of the offering, files
with the Department of Banking and Finance a statement indicating the
number of investors, the total dollar amount raised, and the use of the offering
proceeds; or
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(24)(a) An offer or a sale of a security made after August 30, 2015, by an
issuer if the offer or sale is conducted in accordance with all the following
requirements:

(i) The issuer of the security is a business entity organized under the laws of]
Nebraska and authorized to do business in Nebraska;

(ii) The transaction meets the requirements of the federal exemption for
intrastate offerings in section 3(a)(11) of the Securities Act of 1933, 15 U.S.C.
77c(a)(11), and Rule 147 adopted under the Securities Act of 1933, 17 C.F.R.
230.147;

(iii) Except as provided in subdivision (c) of this subdivision, the sum of all
cash and other consideration to be received for all sales of the security in
reliance on the exemption under this subdivision, excluding sales to any
accredited investor, does not exceed the following amount:

(A) If the issuer has not undergone, and made available to each prospective
investor and the director the documentation resulting from, a financial audit of
its most recently completed fiscal year that complies with generally accepted
accounting principles, one million dollars, less the aggregate amount received
for all sales of securities by the issuer within the twelve months before the first
offer or sale made in reliance on the exemption under this subdivision; or

(B) If the issuer has undergone, and made available to each prospective
investor and the director the documentation resulting from, a financial audit of
its most recently completed fiscal year that complies with generally accepted
accounting principles, two million dollars, less the aggregate amount received
for all sales of securities by the issuer within the twelve months before the first
offer or sale made in reliance on the exemption under this subdivision;

(iv) The issuer does not accept more than five thousand dollars from any
single purchaser except that such limitation shall not apply to an accredited
investor;

(v) Unless waived by written consent by the director, not less than ten days
before the commencement of an offering of securities in reliance on the
exemption under this subdivision, the issuer must do all the following:

(A) Make a notice filing with the Department of Banking and Finance on a
form prescribed by the director;

(B) Pay a filing fee of two hundred dollars. However, no filing fee is required
to file amendments to the form;

(C) Provide the director a copy of the disclosure document to be provided to
prospective investors under subdivision (a)(xi) of this subdivision;

(D) Provide the director a copy of an escrow agreement with a bank,
regulated trust company, savings bank, savings and loan association, or credit
union authorized to do business in Nebraska in which the issuer will deposit
the investor funds or cause the investor funds to be deposited. The bank,
regulated trust company, savings bank, savings and loan association, or credit
union in which the investor funds are deposited is only responsible to act at the
direction of the party establishing the escrow agreement and does not have any
duty or liability, contractual or otherwise, to any investor or other person;

(E) The issuer shall not access the escrow funds until the aggregate funds
raised from all investors equals or exceeds the minimum amount specified in
the escrow agreement; and
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(F) An investor may cancel the investor’'s commitment to invest if the target
offering amount is not raised before the time stated in the escrow agreement;

(vi) The issuer is not, either before or as a result of the offering, an investment
company, as defined in section 3 of the Investment Company Act of 1940, 15
U.S.C. 80a-3, an entity that would be an investment company but for the
exclusions provided in section 3(c) of the Investment Company Act of 1940, 15
U.S.C. 80a-3(c), or subject to the reporting requirements of section 13 or 15(d)
of the Securities Exchange Act of 1934, 15 U.S.C. 78m or 15 U.S.C. 780(d);

(vii) The issuer informs all prospective purchasers of securities offered under
an exemption under this subdivision that the securities have not been registered
under federal or state securities law and that the securities are subject to
limitations on resale. The issuer shall display the following legend conspicuous-
ly on the cover page of the disclosure document:

IN MAKING AN INVESTMENT DECISION, INVESTORS MUST RELY ON
THEIR OWN EXAMINATION OF THE ISSUER AND THE TERMS OF THE
OFFERING, INCLUDING THE MERITS AND RISKS INVOLVED. THESE
SECURITIES HAVE NOT BEEN RECOMMENDED BY ANY FEDERAL OR
STATE SECURITIES COMMISSION, DEPARTMENT, OR DIVISION OR OTH-
ER REGULATORY AUTHORITY. FURTHERMORE, THE FOREGOING AU-
THORITIES HAVE NOT CONFIRMED THE ACCURACY OR DETERMINED
THE ADEQUACY OF THIS DOCUMENT. ANY REPRESENTATION TO THE
CONTRARY IS A CRIMINAL OFFENSE. THESE SECURITIES ARE SUBJECT
TO RESTRICTIONS ON TRANSFERABILITY AND RESALE AND MAY NOT
BE TRANSFERRED OR RESOLD EXCEPT AS PERMITTED BY SUBSEC-
TION(e) OF SEC RULE 147 (17 C.F.R. 230.147(¢)) AS PROMULGATED
UNDER THE SECURITIES ACT OF 1933, AS AMENDED, AND THE APPLI-
CABLE STATE SECURITIES LAWS, PURSUANT TO REGISTRATION OR
EXEMPTION THEREFROM. INVESTORS SHOULD BE AWARE THAT THEY
WILL BE REQUIRED TO BEAR THE FINANCIAL RISKS OF THIS INVEST-
MENT FOR AN INDEFINITE PERIOD OF TIME.;

(viii) The issuer requires each purchaser to certify in writing or electronically
as follows:

I understand and acknowledge that I am investing in a high-risk, speculative
business venture. I may lose all of my investment, or under some circumstances
more than my investment, and I can afford this loss. This offering has not been
reviewed or approved by any state or federal securities commission, depart-
ment, or division or other regulatory authority and no such person or authority
has confirmed the accuracy or determined the adequacy of any disclosure made
to me relating to this offering. The securities I am acquiring in this offering are
illiquid, there is no ready market for the sale of such securities, it may be
difficult or impossible for me to sell or otherwise dispose of this investment,
and, accordingly, I may be required to hold this investment indefinitely. I may
be subject to tax on my share of the taxable income and losses of the company,
whether or not I have sold or otherwise disposed of my investment or received
any dividends or other distributions from the company.;

(ix) The issuer obtains from each purchaser of a security offered under an
exemption under this subdivision evidence that the purchaser is a resident of
Nebraska and, if applicable, is an individual accredited investor;

(x) All payments for purchase of securities offered under an exemption under
this subdivision are directed to and held by the financial institution specified in
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subdivision (a)(v)(D) of this subdivision. The director may request from the
financial institutions information necessary to ensure compliance with this
section. This information is not a public record and is not available for public
inspection;

(xi) The issuer of securities offered under an exemption under this subdivision
provides a disclosure document to each prospective investor at the time the
offer of securities is made to the prospective investor that contains all the
following:

(A) A description of the company, its type of entity, the address and telephone
number of its principal office, its history, its business plan, and the intended use
of the offering proceeds, including any amounts to be paid, as compensation or
otherwise, to any owner, executive officer, director, managing member, or
other person occupying a similar status or performing similar functions on
behalf of the issuer;

(B) The identity of all persons owning more than twenty percent of the
ownership interests of any class of securities of the company;

(C) The identity of the executive officers, directors, managing members, and
other persons occupying a similar status or performing similar functions in the
name of and on behalf of the issuer, including their titles and their prior
experience;

(D) The terms and conditions of the securities being offered and of any
outstanding securities of the company; the minimum and maximum amount of
securities being offered, if any; either the percentage ownership of the company
represented by the offered securities or the valuation of the company implied by
the price of the offered securities; the price per share, unit, or interest of the
securities being offered; any restrictions on transfer of the securities being
offered; and a disclosure of any anticipated future issuance of securities that
might dilute the value of securities being offered;

(E) The identity of any person who has been or will be retained by the issuer
to assist the issuer in conducting the offering and sale of the securities,
including any portal operator but excluding persons acting solely as account-
ants or attorneys and employees whose primary job responsibilities involve the
operating business of the issuer rather than assisting the issuer in raising
capital;

(F) For each person identified as required in subdivision (a)(xi)(E) of this
subdivision, a description of the consideration being paid to the person for such
assistance;

(G) A description of any litigation, legal proceedings, or pending regulatory
action involving the company or its management;

(H) The names and addresses of each portal operator that will be offering or
selling the issuer’s securities under an exemption under this subdivision;

(I) The Uniform Resource Locator for each funding portal that will be used
by the portal operator to offer or sell the issuer’s securities under an exemption
under this subdivision; and

(J) Any additional information material to the offering, including, if appropri-
ate, a discussion of significant factors that make the offering speculative or
risky. This discussion must be concise and organized logically and may not be
limited to risks that could apply to any issuer or any offering;
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(xii) The offering or sale exempted under this subdivision is made exclusively
through one or more funding portals and each funding portal is subject to the
following:

(A) Before any offer or sale of securities, the issuer must provide to the portal
operator evidence that the issuer is organized under the laws of Nebraska and
is authorized to do business in Nebraska;

(B) Subject to subdivisions (a)(xii)(C) and (E) of this subdivision, the portal
operator must register with the Department of Banking and Finance by filing a
statement, accompanied by a two-hundred-dollar filing fee, that includes the
following information:

(I) Documentation which demonstrates that the portal operator is a business
entity and authorized to do business in Nebraska;

(IT) A representation that the funding portal is being used to offer and sell
securities pursuant to the exemption under this subdivision; and

(III) The identity and location of, and contact information for, the portal
operator;

(C) The portal operator is not required to register as a broker-dealer if all of
the following apply with respect to the funding portal and its portal operator:

(I) It does not offer investment advice or recommendations;

(IT) It does not solicit purchases, sales, or offers to buy the securities offered
or displayed on the funding portal;

(IIT) It does not compensate employees, agents, or other persons for the
solicitation or based on the sale of securities displayed or referenced on the
funding portal;

(IV) It is not compensated based on the amount of securities sold, and it does
not hold, manage, possess, or otherwise handle investor funds or securities;

(V) The fee it charges an issuer for an offering of securities on the funding
portal is a fixed amount for each offering, a variable amount based on the
length of time that the securities are offered on the funding portal, or a
combination of the fixed and variable amounts;

(VI) It does not identify, promote, or otherwise refer to any individual
security offered on the funding portal in any advertising for the funding portal;

(VII) It does not engage in any other activities that the Department of
Banking and Finance, by rule, regulation, or order, determines are prohibited
of the funding portal; and

(VIII) Neither the portal operator, nor any director, executive officer, general
partner, managing member, or other person with management authority over
the portal operator, has been subject to any conviction, order, judgment,
decree, or other action specified in Rule 506(d)(1) adopted under the Securities
Act of 1933, 17 C.F.R. 230.506(d)(1), that would disqualify an issuer under Rule
506(d) adopted under the Securities Act of 1933, 17 C.F.R. 230.506(d), from
claiming an exemption specified in Rule 506(a) to Rule 506(c) adopted under
the Securities Act of 1933, 17 C.F.R. 230.506(a) to 17 C.F.R. 230.506(c).
However, this subdivision does not apply if both of the following are met:

(1) On a showing of good cause and without prejudice to any other action by
the director, the director determines that it is not necessary under the circum-
stances that an exemption is denied; and
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(2) The portal operator establishes that it made a factual inquiry into whether
any disqualification existed under this subdivision but did not know, and in the
exercise of reasonable care, could not have known, that a disqualification
existed under this subdivision. The nature and scope of the requisite inquiry
will vary based on the circumstances of the issuer and the other offering
participants;

(D) If any change occurs that affects the funding portal’s registration exemp-
tion, the portal operator must notify the Department of Banking and Finance
within thirty days after the change occurs;

(E) A registered broker-dealer who also serves as a portal operator must
register with the Department of Banking and Finance as a portal operator
pursuant to subdivision (a)(xii)(B) of this subdivision, except that the fee forn
registration shall be waived;

(F) The issuer and the portal operator must maintain records of all offers and
sales of securities effected through the funding portal and must provide ready
access to the records to the Department of Banking and Finance, upon request.
The records of a portal operator under this subdivision are subject to the
reasonable periodic, special, or other audits or inspections by a representative
of the director, in or outside Nebraska, as the director considers necessary or
appropriate in the public interest and for the protection of investors. An audit
or inspection may be made at any time and without prior notice. The director
may copy, and remove for audit or inspection copies of, all records the director
reasonably considers necessary or appropriate to conduct the audit or inspec-
tion. The director may assess a reasonable charge for conducting an audit or
inspection under this subdivision;

(G) The portal operator shall limit web site access to the offer or sale of
securities to only Nebraska residents;

(H) The portal operator shall not hold, manage, possess, or handle investor
funds or securities; and

(I) The portal operator may not be an investor in any Nebraska offering
under this subdivision.

(b) An issuer of a security, the offer and sale of which is exempt under this
subdivision, shall provide, free of charge, a quarterly report to the issuer’s
investors until no securities issued under an exemption under this subdivision
are outstanding. An issuer may satisfy the reporting requirement of this subdivi-
sion by making the information available on a funding portal if the information
is made available within forty-five days after the end of each fiscal quarter and
remains available until the succeeding quarterly report is issued. An issuer shall
file each quarterly report under this subdivision with the Department of
Banking and Finance and, if the quarterly report is made available on a
funding portal, the issuer shall also provide a written copy of the report to any
investor upon request. The report must contain all the following:

(i) Compensation received by each director and executive officer, including
cash compensation earned since the previous report and on an annual basis
and any bonuses, stock options, other rights to receive securities of the issuer or
any affiliate of the issuer, or other compensation received; and

(ii) An analysis by management of the issuer of the business operations and
financial condition of the issuer.
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(c) An offer or a sale under this subdivision to an officer, director, partner,
trustee, or individual occupying similar status or performing similar functions
with respect to the issuer or to a person owning ten percent or more of the
outstanding shares of any class or classes of securities of the issuer does not
count toward the monetary limitations in subdivision (a)(iii) of this subdivision.

(d) The exemption under this subdivision may not be used in conjunction
with any other exemption under the Securities Act of Nebraska, except for
offers and sales to individuals identified in the disclosure document, during the
immediately preceding twelve-month period.

(e) The exemption under this subdivision does not apply if an issuer or any
director, executive officer, general partner, managing member, or other person
with management authority over the issuer, has been subject to any conviction,
order, judgment, decree, or other action specified in Rule 506(d)(1) adopted
under the Securities Act of 1933, 17 C.F.R. 230.506(d)(1), that would disqualify
an issuer under Rule 506(d) adopted under the Securities Act of 1933, 17 C.F.R.
230.506(d), from claiming an exemption specified in Rule 506(a) to Rule 506(c)
adopted under the Securities Act of 1933, 17 C.F.R. 230.506(a) to 17 C.F.R.
230.506(c). However, this subdivision does not apply if both of the following are
met:

(i) On a showing of good cause and without prejudice to any other action by
the director, the director determines that it is not necessary under the circum-
stances that an exemption is denied; and

(ii) The issuer establishes that it made a factual inquiry into whether any
disqualification existed under this subdivision but did not know, and in the
exercise of reasonable care, could not have known, that a disqualification
existed under this subdivision. The nature and scope of the requisite inquiry
will vary based on the circumstances of the issuer and the other offering
participants.

(f) For purposes of this subdivision:

(i) Accredited investor means a bank, a savings institution, a trust company,
an insurance company, an investment company as defined in the Investment
Company Act of 1940, a pension or profit-sharing trust or other financial
institution or institutional buyer, an individual accredited investor, or a broker-
dealer, whether the purchaser is acting for itself or in some fiduciary capacity;

(ii) Funding portal means an Internet web site that is operated by a portal
operator for the offer and sale of securities pursuant to this subdivision;

(iii) Individual accredited investor means (A) any director, executive officer,
or general partner of the issuer of the securities being offered or sold, or any
director, executive officer, or general partner of a general partner of that issuer,
(B) any manager of a limited liability company that is the issuer of the
securities being offered or sold, (C) any natural person whose individual net
worth, or joint net worth with that person’s spouse, at the time of his or her
purchase, exceeds one million dollars, excluding the value of the primary
residence of such person, or (D) any natural person who had an individual
income in excess of two hundred thousand dollars in each of the two most
recent years or joint income with that person’s spouse in excess of three
hundred thousand dollars in each of those years and has a reasonable expecta-
tion of reaching the same income level in the current year; and
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(iv) Portal operator means an entity authorized to do business in this state
which operates a funding portal and has registered with the Department of
Banking and Finance as required by this subdivision.

The director may by order deny or revoke the exemption specified in
subdivision (2) of this section with respect to a specific security. Upon the entry
of such an order, the director shall promptly notify all registered broker-dealers
that it has been entered and of the reasons therefor and that within fifteen
business days of the receipt of a written request the matter will be set down for
hearing. If no hearing is requested within fifteen business days of the issuance
of the order and none is ordered by the director, the order shall automatically
become a final order and shall remain in effect until it is modified or vacated by
the director. If a hearing is requested or ordered, the director, after notice of
and opportunity for hearing to all interested persons, shall enter his or her
written findings of fact and conclusions of law and may affirm, modify, or
vacate the order. No such order may operate retroactively. No person may be
considered to have violated the provisions of the Securities Act of Nebraska by
reason of any offer or sale effected after the entry of any such order if he or she
sustains the burden of proof that he or she did not know and in the exercise of
reasonable care could not have known of the order. In any proceeding under:
the act, the burden of proving an exemption from a definition shall be upon the
person claiming it.

Source: Laws 1965, c. 549, § 11, p. 1787; Laws 1973, LB 167, § 6; Laws
1977, LB 263, § 5; Laws 1978, LB 760, § 2; Laws 1980, LB 496,
§ 1; Laws 1986, LB 909, § 11; Laws 1987, LB 93, § 1; Laws
1989, LB 60, § 3; Laws 1990, LB 956, § 10; Laws 1991, LB 305,
§ 5; Laws 1992, LB 758, § 2; Laws 1993, LB 216, § 7; Laws
1994, LB 1241, 8§ 1; Laws 1995, LB 96, § 1; Laws 1996, LB 1053,
§ 9; Laws 1997, LB 335, § 7; Laws 2000, LB 932, § 20; Laws
2001, LB 52, § 44; Laws 2002, LB 957, § 9; Laws 2006, LB 876,
§ 20; Laws 2010, LB814, § 1; Laws 2011, LB76, § 3; Laws 2013,
LB205, § 2; Laws 2013, LB214, § 6; Laws 2015, LB226, § 1.

8-1114 Unlawful representation concerning merits of registration or exemp-
tion.

Neither the fact that an application for registration or notice filing under
section 8-1103, a notice filing under section 8-1108.02, or a registration
statement under section 8-1106 or 8-1107 has been filed, nor the fact that a
person or security is effectively registered, shall constitute a finding by the
director that any document filed under the Securities Act of Nebraska is true,
complete, and not misleading. Neither any such fact nor the fact that an
exemption or exception is available for a security or a transaction shall mean
that the director has passed in any way upon the merits or qualifications of, or
recommended or given approval to, any person, security, or transaction. It shall
be unlawful to make, or cause to be made, to any prospective purchaser,
customer, or client any representation inconsistent with this section.

Source: Laws 1965, c. 549, § 14, p. 1790; Laws 1997, LB 335, § 8; Laws
2013, LB214, § 7.

8-1118 Violations; damages; statute of limitations.
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(1) Any person who offers or sells a security in violation of section 8-1104 or
offers or sells a security by means of any untrue statement of a material fact or
any omission to state a material fact necessary in order to make the statements
made in the light of the circumstances under which they are made not
misleading, the buyer not knowing of the untruth or omission, and who does
not sustain the burden of proof that he or she did not know and in the exercise
of reasonable care could not have known of the untruth or omission, shall be
liable to the person buying the security from him or her, who may sue either at
law or in equity to recover the consideration paid for the security, together with
interest at six percent per annum from the date of payment, costs, and
reasonable attorney’s fees, less the amount of any income received on the
security, upon the tender of the security, or for damages if he or she no longer
owns the security, except that in actions brought based on a transaction exempt
from registration under subdivision (23) of section 8-1111, no person shall be
liable for any statement of a material fact made or for an omission of a material
fact required to be stated or necessary to make the statement made not
misleading unless such statement or omission was made with the intent to
defraud or mislead, with the burden of proof in such cases being on the
claimant. Damages shall be the amount that would be recoverable upon a
tender less (a) the value of the security when the buyer disposed of it and (b)
interest at six percent per annum from the date of disposition.

(2) Any investment adviser who provides investment adviser services to
another person which results in a willful violation of subsection (2), (3), or (4)
of section 8-1102, subsection (2) of section 8-1103, or section 8-1114 or any
investment adviser who employs any device, scheme, or artifice to defraud such
person or engages in any act, practice, or course of business which operates or
would operate as a fraud or deceit on such person shall be liable to such
person. Such person may sue either at law or in equity to recover the
consideration paid for the investment adviser services and any loss due to such
investment adviser services, together with interest at six percent per annum
from the date of payment of the consideration plus costs and reasonable
attorney’s fees, less the amount of any income received from such investment
adviser services and any other economic benefit.

(3) Every person who directly or indirectly controls a person liable under
subsections (1) and (2) of this section, including every partner, limited liability
company member, officer, director, or person occupying a similar status or
performing similar functions of a partner, limited liability company member,
officer, or director, or employee of such person who materially aids in the
conduct giving rise to liability, and every broker-dealer, issuer-dealer, agent,
investment adviser, or investment adviser representative who materially aids in,
such conduct shall be liable jointly and severally with and to the same extent as
such person, unless able to sustain the burden of proof that he or she did not
know, and in the exercise of reasonable care could not have known, of the
existence of the facts by reason of which the liability is alleged to exist. There
shall be contribution as in cases of contract among the several persons so

liable.

(4) Any tender specified in this section may be made at any time before entry
of judgment. Every cause of action under the Securities Act of Nebraska shall
survive the death of any person who might have been a plaintiff or defendant.
No person may sue under this section more than three years after the contract
of sale or the rendering of investment advice. No person may sue under this
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section (a) if the buyer received a written offer, before suit and at a time when
he or she owned the security, to refund the consideration paid together with
interest at six percent per annum from the date of payment, less the amount of
any income received on the security, and the buyer failed to accept the offer
within thirty days of its receipt, or (b) if the buyer received such an offer before
suit and at a time when he or she did not own the security, unless the buyer
rejected the offer in writing within thirty days of its receipt.

(5) No person who has made or engaged in the performance of any contract
in violation of any provision of the act or any rule or order under the act, or
who has acquired any purported right under any such contract with knowledge
of the facts by reason of which its making or performance was in violation, may
base any suit on the contract. Any condition, stipulation, or provision binding
any person acquiring any security or receiving any investment advice to waive
compliance with any provision of the act or any rule or order under the act
shall be void.

Source: Laws 1965, c. 549, § 18, p. 1793; Laws 1973, LB 167, § 8; Laws
1993, LB 216, 8§ 9; Laws 1993, LB 121, § 99; Laws 1994, LB 884,
§ 14; Laws 2013, LB205, § 3.

8-1120 Administration of act; Director of Banking and Finance; powers and
duties; use of information for personal benefit prohibited; Securities Act Cash
Fund; created; use; investment; transfers; document filed, when.

(1) Except as otherwise provided in this section, the Securities Act of
Nebraska shall be administered by the Director of Banking and Finance who
may employ such assistants or counsel as may be reasonably necessary for the
purpose thereof and who may designate one of such assistants as an assistant
director. The director may delegate to such assistant director or counsel any
powers, authority, and duties imposed upon or granted to the director under
the act, such as may be lawfully delegated under the common law or the
statutes of this state. The director may also employ special counsel with respect
to any investigation conducted by him or her under the act or with respect to
any litigation to which the director is a party under the act, except that security
issued by and representing an interest in or a debt of, or guaranteed by, any
insurance company shall be registered, pursuant to the provisions of sections
8-1104 to 8-1109, with the Director of Insurance who shall as to such registra-
tions administer and enforce the act, and as pertains to the administration and
enforcement of such registration of such securities all references in the act to
director shall mean the Director of Insurance.

(2)(a) It shall be unlawful for the director or any of his or her officers or
employees to use for personal benefit any information which is filed with or
obtained by the director and which is not made public. Neither the director nor
any of his or her officers or employees shall disclose any confidential informa-
tion except among themselves, when necessary or appropriate in a proceeding,
examination, or investigation under the act, or as authorized in subdivision
(2)(b) of this subsection. No provision of the act shall either create or derogate
from any privilege which exists at common law or otherwise when documenta-
ry or other evidence is sought under a subpoena directed to the director or any
of his or her officers or employees.

(b)(i) In administering the act, the director may also:
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(A) Enter into agreements or relationships with other government officials,
including, but not limited to, the securities administrator of a foreign state and
the Securities and Exchange Commission, or self-regulatory organizations, to
share resources, standardized or uniform methods or procedures, and docu-
ments, records, and information; or

(B) Accept and rely on examination or investigation reports made by other
government officials, including, but not limited to, the securities administrator:
of a foreign state and the Securities and Exchange Commission, or self-
regulatory organizations.

(i) For purposes of this subdivision, foreign state means any state of the
United States, other than the State of Nebraska, any territory of the United
States, including Puerto Rico, Guam, American Samoa, the Trust Territory of]
the Pacific Islands, or the Virgin Islands, and the District of Columbia.

(3) The director may from time to time make, amend, and rescind such rules
and forms as are necessary to carry out the act. No rule or form may be made
unless the director finds that the action is necessary or appropriate in the
public interest or for the protection of investors and consistent with the
purposes fairly intended by the policy and provisions of the act.

In prescribing rules and forms the director may cooperate with the securities
administrators of the other states and the Securities and Exchange Commission
with a view to effectuating the policy of the Securities Act of Nebraska to
achieve maximum uniformity in the form and content of registration state-
ments, applications, and reports wherever practicable. All rules and forms of;
the director shall be published and made available to any person upon request.

(4) No provision of the act imposing any liability shall apply to any act done
or omitted in good faith in conformity with any rule, form, or order of the
director, notwithstanding that the rule or form may later be amended or
rescinded or be determined by judicial or other authority to be invalid for any
reason.

(5) Every hearing in an administrative proceeding shall be public unless the
director in his or her discretion grants a request joined in by all the respon-
dents that the hearing be conducted privately.

(6) The Securities Act Cash Fund is created. All filing fees, registration fees,
and all other fees and all money collected by or paid to the director under any
of the provisions of the act shall be remitted to the State Treasurer for credit to
the fund, except that registration fees collected by or paid to the Director of
Insurance pursuant to the provisions of the act shall be credited to the
Department of Insurance Cash Fund. The Securities Act Cash Fund shall be
used for the purpose of administering and enforcing the provisions of the act,
except that transfers may be made to the General Fund at the direction of the
Legislature. Any money in the Securities Act Cash Fund available for invest-
ment shall be invested by the state investment officer pursuant to the Nebraska
Capital Expansion Act and the Nebraska State Funds Investment Act.

(7)(a) The State Treasurer, at the direction of the budget administrator of the
budget division of the Department of Administrative Services, shall transfer one
million two hundred fifty thousand dollars from the Securities Act Cash Fund
to the Affordable Housing Trust Fund on or before September 1, 2013, and the
State Treasurer, at the direction of the budget administrator of the budget
division of the Department of Administrative Services, shall transfer one million
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two hundred fifty thousand dollars from the Securities Act Cash Fund to the
Affordable Housing Trust Fund on or before September 1, 2014.

(b) The State Treasurer, at the direction of the budget administrator of the
budget division of the Department of Administrative Services, shall transfer two
hundred fifty thousand dollars from the Securities Act Cash Fund to the
Homeless Shelter Assistance Trust Fund on or before September 1, 2013, and
the State Treasurer, at the direction of the budget administrator of the budget
division of the Department of Administrative Services, shall transfer two
hundred fifty thousand dollars from the Securities Act Cash Fund to the
Homeless Shelter Assistance Trust Fund on or before September 1, 2014.

(c) The State Treasurer, at the direction of the budget administrator of the
budget division of the Department of Administrative Services, shall transfer five
hundred thousand dollars from the Securities Act Cash Fund to the Legal Aid
and Services Fund on or before September 1, 2013, and the State Treasurer, at
the direction of the budget administrator of the budget division of the Depart-
ment of Administrative Services, shall transfer five hundred thousand dollars
from the Securities Act Cash Fund to the Legal Aid and Services Fund on or
before September 1, 2014.

(8) A document is filed when it is received by the director. The director shall
keep a register of all applications for registration and registration statements
which are or have ever been effective under the Securities Act of Nebraska and
all denial, suspension, or revocation orders which have ever been entered
under the act. The register shall be open for public inspection. The information
contained in or filed with any registration statement, application, or report may
be made available to the public under such conditions as the director may
prescribe.

(9) Upon request and at such reasonable charges as he or she shall prescribe,
the director shall furnish to any person photostatic or other copies, certified
under his or her seal of office if requested, of any entry in the register or any
document which is a matter of public record. In any proceeding or prosecution
under the act, any copy so certified shall be prima facie evidence of the
contents of the entry or document certified.

(10) The director in his or her discretion may honor requests from interested
persons for interpretative opinions.

Source: Laws 1965, c. 549, § 20, p. 1795; Laws 1969, c. 584, § 33, p.
2361; Laws 1973, LB 167, § 9; Laws 1983, LB 469, § 1; Laws
1995, LB 7, § 27; Laws 1997, LB 864, § 1; Laws 2000, LB 932,
§ 21; Laws 2003, LB 217, § 24; Laws 2013, LB199, § 17; Laws
2013, 1LB214, § 8.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

ARTICLE 14
DISCLOSURE OF CONFIDENTIAL INFORMATION

Section

8-1401. Disclosure of confidential records or information; court order; not applicable,
when; immunity.

8-1402. Provide records or information; costs.
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Section

8-1403. Terms, defined.

8-1404. Death of decedent; information regarding financial or property interests;
furnished; to whom; affidavit; contents; immunity from liability; applicability
of section.

8-1401 Disclosure of confidential records or information; court order; not
applicable, when; immunity.

(1) No person organized under the Credit Union Act, the Nebraska Banking
Act, the Nebraska Industrial Development Corporation Act, the Nebraska
Model Business Corporation Act, the Nebraska Nonprofit Corporation Act, the
Nebraska Professional Corporation Act, the Nebraska Trust Company Act, or
Chapter 8, article 3, or otherwise authorized to conduct business in Nebraska
or organized under the laws of the United States, shall be required to disclose
any records or information, financial or otherwise, that it deems confidential
concerning its affairs or the affairs of any person with which it is doing
business to any person, party, agency, or organization, unless:

(a) The disclosure relates to a lawyers trust account and is required to be
made to the Counsel for Discipline of the Nebraska Supreme Court pursuant to
a rule adopted by the Nebraska Supreme Court;

(b) The disclosure is governed by rules for discovery promulgated pursuant to
section 25-1273.01;

(c) The disclosure is made pursuant to section 8-1404;

(d) The request for disclosure is made by a law enforcement agency regarding
a crime, a fraud, or any other unlawful activity in which the person to whom
the request for disclosure is made is or may be a victim of such crime, fraud, or
unlawful activity;

(e) The request for disclosure is made by a governmental agency which is a
duly constituted supervisory regulatory agency of the person to whom the
request for disclosure is made and the disclosure relates to examinations,
audits, investigations, or inquiries of such persons;

(f) The request for disclosure is made pursuant to subpoena issued under the
laws of this state by a governmental agency exercising investigatory or adjudi-
cative functions with respect to a matter within the agency’s jurisdiction;

(g) The production of records is pursuant to a written demand of the Tax
Commissioner under section 77-375;

(h) There is first presented to such person a subpoena, summons, or warrant
issued by a court of competent jurisdiction;

(i) A statute by its terms or rules and regulations adopted and promulgated
thereunder requires the disclosure, other than by subpoena, summons, warrant,
or court order;

(j) There is presented to such person an order of a court of competent
jurisdiction setting forth the exact nature and limits of such required disclosure
and a showing that all persons to be affected by such order have had reason-
able notice and an opportunity to be heard upon the merits of such order;

(k) The request for disclosure relates to information or records regarding the
balance due, monthly payments due, payoff amounts, payment history, interest;
rates, due dates, or similar information for indebtedness owed by a deceased
person when the request is made by a person having an ownership interest in
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real estate or personal property which secures such indebtedness owed to the
person to whom the request for disclosure is made; or

(I) There is first presented to such person the written permission of the
person about whom records or information is being sought authorizing the
release of the requested records or information.

(2) Any person who makes a disclosure of records or information as required
by this section shall not be held civilly or criminally liable for such disclosure in
the absence of malice, bad faith, intent to deceive, or gross negligence.

Source: Laws 1977, LB 384, § 1; Laws 1979, LB 216, § 1; Laws 1986, LB
529, § 1; Laws 1995, LB 109, § 193; Laws 1996, LB 681, § 178;
Laws 1996, LB 948, § 121; Laws 1998, LB 1104, § 1; Laws 2002,
LB 857, § 2; Laws 2002, LB 957, § 12; Laws 2003, LB 131, § 10;
Laws 2003, LB 156, § 1; Laws 2012, LB811, § 1; Laws 2014,
LB749, § 233; Laws 2014, LB788, § 3.

Note: The Revisor of Statutes has pursuant to section 49-769 correlated LB749, section 233, with LB788, section 3, to reflect all
amendments.

Note: Changes made by LB788 became effective July 18, 2014. Changes made by LB749 became operative January 1, 2016.
Note: The operative date of Laws 2014, LB749, was amended by Laws 2015, LB157, and changed to January 1, 2017.

Cross References

Credit Union Act, see section 21-1701.

Nebraska Banking Act, see section 8-101.01.

Nebraska Industrial Development Corporation Act, see section 21-2318.
Nebraska Model Business Corporation Act, see section 21-201.
Nebraska Nonprofit Corporation Act, see section 21-1901.

Nebraska Professional Corporation Act, see section 21-2201.

Nebraska Trust Company Act, see section 8-201.01.

8-1402 Provide records or information; costs.

(1) Any person, party, agency, or organization requesting disclosure of
records or information pursuant to section 8-1401 shall pay the costs of
providing such records or information unless:

(a) The request for disclosure is made pursuant to subdivision (1)(a) of
section 8-1401 and a Nebraska Supreme Court rule provides for the method of
payment;

(b) The request for disclosure is made pursuant to subdivision (1)(d) or (1)(e)
of section 8-1401;

(c) Otherwise ordered by a court of competent jurisdiction; or
(d) The person making the disclosure waives any or all of the costs.

(2)(a) The requesting person, party, agency, or organization shall pay the
actual cost of providing the records or information.

(b) For purposes of this subsection, actual cost means:

(i) Search and processing costs, including the total amount of personnel
direct time incurred in locating and retrieving, reproducing, packaging, and
preparing records or information for shipment or delivery. Search and process-
ing costs may include the actual cost of extracting information stored by
computer in the format in which it is normally produced, based on computer
time and necessary supplies;

(ii) Reproduction costs incurred in making copies of records or information
requested. The rate for reproduction costs for making copies of requested
records or information shall be the usual rate charged by the person making
the disclosure to its customers for reproducing copies, including copies pro-

2016 Cumulative Supplement 252



DISCLOSURE OF CONFIDENTIAL INFORMATION § 8-1404

duced by reader-printer reproduction processes. Photographs, films, and other
materials shall be reimbursed at actual cost; and

(iii) Transportation costs, including transport of personnel to locate and
retrieve the records or information requested and including all other reason-
ably necessary costs to convey the records or information.

(3) No person authorized to receive payment pursuant to subsection (1) of
this section has an obligation to provide any records or information pursuant to
section 8-1401 until assurances are received that the costs due under this
section will be paid, except for requests made pursuant to subdivisions (1)(d),
(1)(e), (1)(D), and (1)(g) of section 8-1401.

Source: Laws 1979, LB 216, § 2; Laws 1995, LB 384, § 11; Laws 1998,
LB 1104, § 2; Laws 2002, LB 957, § 13; Laws 2003, LB 156, § 2;
Laws 2014, LB788, § 4; Laws 2015, LB155, § 4.

8-1403 Terms, defined.
For purposes of sections 8-1401, 8-1402, and 8-1404:

(1) Governmental agency means any agency, department, or commission of
this state or any authorized officer, employee, or agent of such agency,
department, or commission;

(2) Law enforcement agency means an agency or department of this state or
of any political subdivision of this state that obtains, serves, and enforces arrest
warrants or that conducts or engages in prosecutions for violations of the law;
and

(3) Person means any individual, corporation, partnership, limited liability
company, association, joint stock association, trust, unincorporated organiza-
tion, and any other legal entity.

Source: Laws 2003, LB 156, § 3; Laws 2014, LB788, § 6.

8-1404 Death of decedent; information regarding financial or property
interests; furnished; to whom; affidavit; contents; immunity from liability;
applicability of section.

(1) This section does not apply to:
(a) Real property owned by a decedent; or

(b) The contents of a safe deposit box rented by a decedent from a state-
chartered or federally chartered bank, savings bank, building and loan associa-
tion, savings and loan association, or credit union.

(2) After the death of a decedent, a person (a) indebted to the decedent or (b)
having possession of (i) personal property, (ii) an instrument evidencing a debt,
(iii) an obligation, (iv) a chose in action, (v) a life insurance policy, (vi) a bank
account, (vii) a certificate of deposit, or (viii) intangible property, including
annuities, fixed income investments, mutual funds, cash, money market ac-
counts, or stocks, belonging to the decedent, shall furnish the value of the
indebtedness or property on the date of death and the names of the known or
designated beneficiaries of property described in this subsection to a person
who is (A) an heir at law of the decedent, (B) a devisee of the decedent or a
person nominated as a personal representative in a will of the decedent, or (C)
an agent or attorney authorized in writing by any such person described in
subdivision (A) or (B) of this subdivision, with a copy of such authorization
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attached to the affidavit, and who also presents an affidavit containing the
information required by subsection (3) of this section.

(3) An affidavit presented under subsection (2) of this section shall state:

(a) The name, address, social security number if available, and date of death
of the decedent;

(b) The name and address of the affiant and that the affiant is (i) an heir at
law of the decedent, (ii) a devisee of the decedent or a person nominated as a
personal representative in a will of the decedent, or (iii) an agent or attorney
authorized in writing by any such person described in subdivision (i) or (ii) of
this subdivision;

(c) That the disclosure of the value on the date of death is necessary to
determine whether the decedent’s estate can be administered under the sum-
mary procedures set forth in section 30-24,125, to assist in the determination of
the inheritance tax in an estate that is not subject to probate, or to assist a
conservator or guardian in the preparation of a final accounting subsequent to
the death of the decedent;

(d) That the affiant is answerable and accountable for the information
received to the decedent’s personal representative, if any, or to any other
person having a superior right to the property or indebtedness;

(e) That the affiant swears or affirms that all statements in the affidavit are
true and material and further acknowledges that any false statement may
subject the person to penalties relating to perjury under section 28-915; and

(f) That no application or petition for the appointment of a personal represen-
tative is pending or has been granted in any jurisdiction.

(4) A person presented with an affidavit under subsection (2) of this section
shall provide the requested information within five business days after being
presented with the affidavit.

(5) A person who acts in good faith reliance on an affidavit presented under
subsection (2) of this section is immune from liability for the disclosure of the
requested information.

Source: Laws 2014, LB788, § 5.

ARTICLE 15
ACQUISITION OR MERGER OF FINANCIAL INSTITUTIONS

(c) CROSS-INDUSTRY ACQUISITION OR MERGER OF FINANCIAL INSTITUTION

Section
8-1510. Cross-industry acquisition or merger; application; notice; hearing.

(c) CROSS-INDUSTRY ACQUISITION OR MERGER
OF FINANCIAL INSTITUTION

8-1510 Cross-industry acquisition or merger; application; notice; hearing.

(1) The Director of Banking and Finance may permit cross-industry acquisi-
tion or merger of one or more financial institutions under its supervision upon
the application of such institutions to the Department of Banking and Finance.
The application shall be made on forms prescribed by the department.

(2) Except as provided for in subsection (3) of this section, when an applica-
tion is made for such an acquisition or merger, notice of the filing of the
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application shall be published by the department three weeks in a legal
newspaper in or of general circulation in the county where the applicant
proposes to operate the acquired or merged financial institution. A public
hearing shall be held on each application. The date for hearing the application
shall be not more than ninety days after the filing of the application and not less
than thirty days after the last publication of notice after the examination and
approval by the department of the application. If the department, upon investi-
gation and after public hearing on the application, is satisfied that the stock-
holders and officers of the financial institution applying for such acquisition or
merger are parties of integrity and responsibility, that the requirements of
section 8-702 have been met or some alternate form of protection for depositors
has been met, and that the public necessity, convenience, and advantage will be
promoted by permitting such acquisition or merger, the department shall, upon
payment of the required fees, issue to such institution an order of approval for
the acquisition or merger.

(3) When application is made for cross-industry acquisition or merger and
the director determines, in his or her discretion, that the financial condition of
the financial institution surviving the acquisition or merger is such as to
indicate that a hearing on the application would not be necessary, then the
hearing requirement of subsection (2) of this section shall only be required if,
(a) after publishing a notice of the proposed application in a newspaper of
general circulation in the county or counties where the offices of the financial
institution to be merged or acquired are located and (b) after giving notice to
all financial institutions located within such county or counties, the director
receives a substantive objection to the application within fifteen days after the
first day of publication. The director shall send the notice to financial institu-
tions by first-class mail, postage prepaid, or electronic mail. Electronic mail
may be used if the financial institution agrees in advance to receive such
notices by electronic mail. A financial institution may designate one office for
receipt of any such notice if it has more than one office located within the
county where such notice is to be sent or a main office in a county other than
the county where such notice is to be sent.

(4) The expense of any publication and mailing required by this section shall
be paid by the applicant but payment shall not be a condition precedent to
approval by the director.

Source: Laws 1983, LB 241, § 5; Laws 1990, LB 956, § 16; Laws 2003,
LB 217, § 27; Laws 2008, LB851, § 14; Laws 2011, LB74, § 4;
Laws 2016, LB751, § 6.
Effective date February 25, 2016.

ARTICLE 21
INTERSTATE BRANCHING AND MERGER ACT
Section

8-2104. Out-of-state bank; powers; interstate merger transaction; notice; powers and
duties.

8-2104 Out-of-state bank; powers; interstate merger transaction; notice;
powers and duties.

(1) An out-of-state bank may establish and maintain a branch or acquire a
branch in this state upon compliance with any applicable requirements of the
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Nebraska Model Business Corporation Act for registration or qualification to do
business in this state.

(2) An out-of-state bank may engage in an interstate merger transaction in
this state in which it is the resulting bank and establish one or more branches
in this state. The out-of-state bank shall notify the department of the proposed
interstate merger transaction involving a Nebraska state chartered bank within
fifteen days after the date it files an application for an interstate mergen
transaction with its primary regulator.

(3) An out-of-state bank may conduct only those activities at its branch or
branches in this state that are permissible under the laws of Nebraska or of the
United States, except that an out-of-state bank with trust powers may exercise
all trust powers in this state as a Nebraska bank with trust powers subject to
the requirements of section 8-209.

(4) All branches of an out-of-state bank shall comply with all applicable
Neb