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LEGISLAT'IVE BILL 30I

Approved by the Governor June 8, 1993

Introduced by Beutler, 28; Preister, 5

AN ACT relating to water; to amend sections 46-228,46-233,46-235, and
46-237, Reissue Revised Statutes of Nebraska, 1943; to
define terms; to change provisions relating to the standard
of measurement for flowing water; to authorize
appropriations of public waters for induced ground water
recharge by public water suppliers; to chanBe and provide
application procedures for appropriations; to assign priority
dates; to provide for notice and hearings; to require just
compensation in certain cases; to provide powers for
natural resources districts; to harmonize provisions; to
provide severability; and to repeal the original sections.

Be it enacted by the people of the State of Nebraska,

Section l. For purposes ofsections 46-226 to 46-238 and
sections 5 to 8 of this act:
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Statutes of
Nebraska, 1943, be amended to read as follows:

46-228. The standard of measurement for flowing water,
bolh for determining the flow of water in natural streams and for the
purpose ofdistributing it therelrom when appropriations shall have been
made for direct flow, shall be one cubic foot per second of time. The
standard of measurement of the volume of water shall be one acre-foot,
equivalent to forty-three thousand five hundred and sixty cubic fleet, and
when water is stored in any natural or artificial reservoir, this standard
shall be used for determining the capacity of storage reservoirs, the
amount stored, and the amount used therefrom, exceot lhat for public

terms of gallons.
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Sec. 3. 'fhat scction 46-233, Rcissue Revised Statutes of
Nebraska, 1943, be amended to read as follows:

46-233. (l) T'he United Stat.es oFr+medea and every
person hereafter intending to appropriate any of the public waters of the
State of Nebraska shall, before (a) commencing the conskuction,
enlargement, or exl.ension of any works for such purpose, (b) perlorming
any work in connection with the same, or (c) taking any water from any
constructed rvorks, make an application to the Department of Water
Resources for a permit to make such appropriation. A permit may be
obtained to appropriate public waters for intentional underground water
storag,e and recovery of such water. A oublic water supolier mav make
aoplication to aporopdate oublic waters for induced sround water
recharee.

(2) The application
s€€fiofi shall be upon a form prescribed and furnished by the department
without cost to an applicant. Such application shall set forth (a) the name
and post oflice address of the applicant, (b) the source from which such
appropriation shall be made, (c) the amount ol the appropriation desired,
as nearly as the--*ame it may be estimated, (d) the location of any
proposed work in connection therewith, (e) the estimated time required forits completion, which shall embrace the period required for the
construction of theditehe*{hercer ditches, oumps. and other features or
devices, (f; the time estimated at which the application of the water for the
beneficial purposes shall be madc, which shall be limited to a reasonable
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(3) Upon receipt of the 4 application required-{ry
@ containing the inlormation set forth in
subsection (2) of this section, the department shall (a) make a record of
the receipt of such application, (b) cause the sarne application to be
recorded in its oflice, and (c) make a careful examination of the
application to ascertain whether it sets forth all the facts necessary to
enable the department to determine the nature and amount of the
proposed appropriation. If such an examination shows the application in
any way defective, it shall be returned to the applicant for correction, with
a statement of t}te correction required, within thlty ninetv days after its
receipt. Ninetv rcna-*+ty days shall be allowed for the refiling thereof,
and; in default of such refiling, the application shall stand dismissed. If
Except as provided in subsection (4) of this section, if so filed and
corrected as required within such time, the application shall, upon being
accepted and allowed, take priority as of the date of the original filing,
subject to compliance with the future provisions of the law and the
regulations thereunder. During l.he pendency of an anv applical-ion or
upon its approval, the department, upon proper authorization and request
of the applicant, may assign the application a later priority date.

(4) For oublic water suoplier wells in existence on the
effective date of this act. the priority date assisned to an application for
induced sround water recharqe made by a oublic water supplier shall be:

(a) June 27. 1963. for water supply wells and facilities
constructed and placed in service on or before June 27. 1963:

(b) Januarv l. 1970. for water supplv wells and facilities
constructed and placed in service on or after June 28. 1963. and on or
before December 31. 1969:

(c) January l. 1980. for water suoplv wells and facilities
constructed and olaced in service on or alter January 1. 1970. and on or
before December 31. 1979:

(d) Januarv l. 1990, for water supplv wells and facilities
constf,ucted and olaced in service on or after Januarv I,1980, and on or
before December 31. 1989; and

(e) Januarv l. 1993. for water suoolv wells and facilities
constructed and placed in service on or after Januarv l. 1990. and on or
before the effective date ol this act.

(5) Prior to takinq action on an apolication for induced
qround water recharge. the Director of Water Resources shall publish
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O) An unapproved application pending on August 26,
1983, may be amended to include appropriation for intentional
underground water storage and recovery of such water.

Sec. 4. That section 46-235, Reissue Revised Statutes ofl
Nebraska, 1943, be amended to read as fotlows:

46-235. If (l) For aoolications other than those to
aoorooriate oublic waters for induced ground water recharqe, if there is
unappropriated water in the source of supply named in the application, if
such application and appropriation when perlected are not otherwise
detrimental to the public welfare. and if denial of the application is not
demanded by the public interest, the Department of Water Resources shall
approve the rarne application and shall make a record in its olfice and
return the salre application to the applicant, who shall on receipt
thereof be authorized to ptoceed with the work and to take such measures
as may be necessary to perfect such application into an appropriation.
The priority o[ such application and appropriation when perfected shall
date lrom the filing of t-he application in the olTice of the department, and
the date of f'iling shall be regarded as the priority number thereof. The
department may, upon examination of such application, approve it for a
lets shorter period of time for perfecting the proposed appropriation; or
for a lfit smaller amount of water; or fut--a--leslameuat of land
than applied for. The department may also impose such other reasonable
conditions as it deems appropriate to protect the public interest. An
applicant feeling himself or herself aggrieved by the action of the
department shall, upon proper showing, be granted a hearing before the
department, which hearing shall be conducted in accordance with the rules
of procedure adopted by the department, and a full and complete record
shall be kept of all such proceedings. When a complete record of the case
has been made up, the department shall render an opinion of facts and of
law based upon the evidence before it.
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the public welfare.

denv the apolicant the riqht to request requlation of iunior aoorooriators if

aooropriation: and
(b) The well or wells involved have been or will be located

and constructed to take reasonablc advantap.e of aouifer conditions in the
area to minimize the frequencv and amount of the demand for flows lor
induced eround water recharee.
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DUTDOSeS.

Sec. 6. (l) Just compensation shall be required if a oublic
water suoolier exercises a oreference to the iniurv of a senior
aoproDriator.
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46-229.04.
Sec. 9. That section 46-237, Reissue Revised Statutes of

Nebraska, 1943, be amended to read as follows:
46-237. lJe€.ft Within six months after approval and

allowance of an application other than an application to aDpropriate
public waters for induced sround water recharqe, the applicant shall file in
the ollice of the Department of Water Resources;-r*rithh-{'M
Seteafter: a map or plat,- which shall conform to the rules and
regulatiins of the department as to material, size" and coloring; and be
upon a scale of not less than two inches to the mile. Such map or plat
shall show the source lrom which the proposed appropriation is to be
taken; and all proposed dams, dikes, reservoirs, canals, powerhouses,
and other structures for the purpose o[ storing, conveying. or using water
for any purpose whatsoever; and their true courses or positions in
connection with the boundary lincs and corners of lands which they
occupy. Land listed for irrigation shatl be shown in government
subdivisions or fractions thereof, as lhe case may be, ; and no rights
shall be deemed to have been acquired until the provisions of this section
shal{ have been complied with. Failure ;a,nffitre to so comply
shall work a forfeiture of the appropriation and all rights thereunder.

Sec. 10. If any section in this act or any part of any section
shall be declared invalid or unconstitutional, such declaration shall not
affect the validity or constitutionality of the remaining portions thereof.

Sec. I l. That original sections 46'228,46-233,46'235, and
46-23'l , Reissue Revised Statutcs olNebraska, 1943, are repealed.
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