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LEGISLNTIVE BILL 216

Approved by the Governor May 6, 1993

lntroduced by Landis, 46

AN ACT relatng to the Securities Act of Nebraska; to amend sections
8-ll0l to 8-1103, 8-1106, 8-1108.01, 8-lll2, 8-1118, and
59-1715, Reissue Revised Statutes of Nebraska, 1943, and
sections 8-lll0, 8-llll, 29-110, and 45-101.04, Revised
Statutes Supplement, 1992; to deline and redefine terms; to
change provisions relating to fraudulent and prohibited
acts; to provide for investment adviser representatives, their
registration, and their fees as prescribed; to change
provisions relating to registration under the act as
prescribed; to change provisions relating to the powers and
duties of lhe Director of Banking and Finance; to change
provisions relating to exemptions as prescribed; to provide
for personal jurisdiction over investrnent adviser
representatives; to change provisions relating to liability
under the act as prescribed; to harmonize provisions; and
to repeal the original sections.

Be it enacted by the people of the State of Nebraska,

Section l. That section 8-ll0l, Reissue Revised Statutes of
Nebraska, 1943, be amended to read as follows:

8-ll0l. For purposes of the Securities Act of Nebraska,
unless the context otherwise requires:

(l) Director shall mean the Director of Banking and
Finance of the State of Nebraska except as lurther provided in section
8-l 120;

(2) Agent shall mean any individual other than a
broker-dealer who represents a broker-dealer or issuer in effecting or
attempting to effect sales of securities, but agent shall not include an
individual who represents an issuer in (a) effecting a transaction in a
security exempted by subdivision (8), (9), or (10) of section 8-lll0, O)
effecting certain transactions exempted by section 8-1lll, or (c) effecting
transactions with existing employees, partners, or directors of the issuer or
any of its subsidiaries if no commission or other remuneration is paid or
given directly or indirectly for soticiting any person in lhis state. A
partner, officer, or director of a broker-dealer shall be an agent only if he
or she otherwise comes within this definition;

(3) Broker-dealer shall mean any person engaged in the
business of effecting transactions in securities for the account of others or
for his or her own account. Broker-dealer shall not include (a) an
issuer-dealer, agent, bank, savings institution, or trust company, (b) a
person who has no place of business in this state if he or she effects
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transactions in this state exclusively with or through the issuers of the
securities involved in the transactions, other broker-dealers, or banks,
savings institutions, trust companies, insurance companies, investment
companies as defined in the Investment Company Act of 1940, pension or
profit-sharing trusts, or other financial institutions or instilutional buyers,
whether acting for themselves or as trustees, or (c) a person who has no
place of business in this state if during any period of twelve consecutive
months he or she does not direct more than Sfteen
to buy into this state in any manner to persons other
in subdivision (3)(b) of this section;

five
than

ollers to sell or
those specifted

(4) Guaranteed shall mean tuaranteed as to payment of
principal, interest, or dividends;

(5) Investment adviser shall mean any person who for

nvestment
an investment adviser reoresentative. (b) a bank, savings

institution, or trust companyt fr) (g) a lawyer, accountant, engineer, or
teacher whose performance of these services is solely incidental to the
practice of his or her profession, (e) @) a broker-dealer, (d) (9) an
issuer-dealer, (e) (! a publisher

news
of any bona fide newspaper, !ew!
or business or financial publication

electronic means. or otherwise which does not consist of lhe renderinq of
advice on the basis of the soecific investment situation of each client, (g) a
person who has no place of business in this state if his or her only clients
in this state are other investment advisers, broker-dealers, banks, savings
institutions, trust companies, insurance companies, investment companies
as defined in tie Investment. Company Act of 1940, pension or
profit-sharing trusts, or other financial institutions or institutional buyers,
whether acting for themselves or as trustees, or during any period of
twelve consecutive months he or she does not direct business
communications into this state in any manner to more than five clients
other lhan those specified in this subdivision (g), or (h) such other persons
not within the intent of this subdivision as the director may by rule,
regulation, or order designate;(6) Investment adviser representative shall mean anv
partner. oflicer. or director or anv oerson occupvinq a similar status or
oerforminq similar functions o[ a oartner. officer, or director or other

a
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individual emploved bv or associated with an investment adviser. exceot
clerical or ministerial personnel. who (a) makes anv recommendations or
otherwise renders advice reqarding securities, (b) manaqes accounts or
oortfolios of clients, (c) determines which recommendation or advice
reeardine securities should be eiven. (d) solicits. ollers. or neqotiates lor
the sale of or sells investment advisorv services. or (e) supervises
emplovees who oerform anv of the foreeoinBl

0 (6) Issuer shall mean any person who issues or
proposes to issue any security, except that with respect to certificates of
deposit, voting-trust certificates, or collateral-trust certificates or with
respect to certificates of interest or shares in an unincorporated investment
trust not having a board of directors, or persons performing similar
functions, or of the fixed, restricted managemcnt, or unit type, the term
issuer shall mean the person or persons perlorming the acts and assuming
the duties of depositor or manager pursuant to the provisions of the trust
or olher agreement or instrument under which the security is issued;

L8l (7) Issuer-dealer shall mean (a) any issuer located in
the State of Nebraska or (b) any issuer which registered its securities by
qualification wfio proposes to sell to the public ol lhe State of Nebraska
the securities that it issues without the benefit ol another registered
broker-dealer. Such securities shall have been approved for sale in the
State ofNebraska pursuant to section 8-1104;

(!) (8) Nonissuer shall mean not directly or indirectly for
the benefit of l}re issuer;

OU (9) Person shall mean an individual, a corporation,
a partnership, an association, a joint-stock company, a trust in which the
interests of the beneficiaries are evidcnced by a security, an
unincorporated organization, a government, or a political subdivision of a
government;

[D ee) Sale or sell shall include every contract of sale
of, contract to sell, or disposition of a security or interest in a security for
value. Offer or offer to sell shall include every attempt or offer to dispose
ol-, or solicitation of an offer to buy, a security or interest in a security for
value. Any security given or delivered with or as a bonus on account of
any purchase of securities or any other tiing is considered to constitute
part of the subject of the purchase and to have been offered and sotd for
value. A purported gift of assessable stock shall be considered to involve
an offer and sale. Every sale or olTer of a warrant or right to purchase or
subscribe to another security of the same or anolher issuer, as well as
every sale or offer of a security which gives the holder a present or future
right or privilege to convert into another security of the same or another
issuer, shall be considered to include an offer oflhe other security;

0a fl-+) Securities Act of 1933, Securities Exchange Actof 1934, Public Utility Holding Company Act of 1935, Investment
Advisers Act of 1940. and Invest-menL Company Act of 1940 shall mean
the federal statutes of those names as amended on or before e,r--*fter
:{uturF+$J%s Januarv l. 1993;

OA ea Security shall mean any note, stock, treasury
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stock, bond, debenture, units of beneficial interest. in a real estate lxust,
evidence of indebtedness, certificate of interest or participation in any
profit-sharing agreement, collateral-lrust certificate, preorganization
certificate or subscription, transferable share, investment contract,
voting-trust certificate, certilicate of deposit for a security, certificate of
interest or participation in an oil, gas, or mining title or lease or in
payments out of production under such a title or lease, in general any
interest or instrument commonly known as a security, or any certilicate of
interest or participation in, temporary or interim certificate for, guarantee
of, or warrant or right to subscribe to or purchase any of the foregoing.
Security shall not include any insurance or endowment policy or annuity
contract issued by an insurance company; and

01Q ea State shall mean any state, t€rritory, or
possession of the United States as well as the District of Columbia and
Puerto Rico.

Sec. 2. That section 8-1102, Reissuc Revised Statutes o[
Nebraska, 1943, be amended to read as follows:

8-1102. (l) It shall be unlawful for any person, in
connection with ttre offer, sale, or purchase ol any security, directly or
indirectly:

(a) To employ any device, scheme, or artifice to defraud;
(b) To make any untrue statement of a material fact or to

omit to state a material lact necessary in order to make the statements
made, in the light of the circumstances under which they are made, not
misleading; or

(c) To engage in any act, practice, or course of business
which operates or would operate as a fraud or deceit upon any person.

(2) It shall be unlawful flor any person who receives any
consideration from another person primarily for advising the other person
as to the value of securities or their purchase or sale, whet-her through the
issuance of analyses or reports or otherwise:

(a) To employ any device, scheme, or artifice to defraud
th€-other lUlI person; €,r:

(b) To engage in any act, practice, or course of business
which operates or would operate as a fraud or dcceit upon th*F
anv personi

(e) In the solicitalion of advisorv clients. to make any
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order of the director, it shall
investment adviser reoresentative to enter into, extend, or renew any
investment advisory contracti u{r@iflt

(a)
Which orovides for the compensation of the investment adviser or
investment adviser reoresentative on the basis of a share of capital gains
upon or capital appreciation of the funds or any portion of the funds o[
the anv client;

adviser without the
consent of the other conhact;

g)

of this sr*oeetior section shall not prohibit an investment advisory
based upon the total value of a
o[ definite dates or taken as of

contract which
fund averaged
a definite date. Assignment, as used in subdivision (!)O) of this
subseetion section, shall include any direct or indirect transfer or
hypothecation of an investment advisory contract by the assignor or of a
controlling block of the assignor's outstanding voting securities by a
security holder of the assignor. exceot that r-&h if the investment
adviser is a partnership, no assignment of an investment advisory contract
shall be considered to result from the death or withdrawal of a minority of
the members of the investment adviser having only a minority interest in
the business of the investment adviser or from the admission to the
investment adviser of one or more members who, after admission, will be
only a minority of tbe members and will have only a minority interest in
the business.

(5) lt shall be unlawful for anv investment adviser or
investment adviser representative to take or have custodv of anv securities
or funds of anv client if:

(a) The director bv rule, reeulation. or order orohibits the
takine or custodv: or

(b) In lhe absence of anv rule. reeulation, or order bv the
director. lhe investment adviser or investment adviser reoresentative fails
to notifv the director that he or she has or may have custodv.

(6) The director mav bv rule. replation, or order adopt
and promuleate exemotions from subdivisions (2)(c). (3Xa). (3)(b), and

(3) AS

provides for compensation
over a definite period or as

or
or
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(3Xc) of this section when the exemotions are consistent with the oublic
interest and are within the purooses fairlv intended bv the Securities Act of
Nebraska.

Sec. 3. That section 8-1103, Reissue Revised Statutes of
Nebraska, 1943, be amended to read as follows:

8-1103. (l) It shall be unlaw{ul for any person to transact
business in this state as a broker-dealer, issuer-dealer, or agent, except in
certain lransactions exempt under section 8-llll; unless he or she is
registered under the Securities Act of Nebraska. It shall be unlawful for
any broker-dealer to employ an agent for purposes of effecting or
attempting to effect transactions in this state unless the agent is registered.
It shall be unlawflul for an issuer to employ an agent unless the issuer is
registered as an issuer-dealer and unless the agent is registered. l+shalFbe

h
iffiufaf€e

throush the broker-dealer. It shall be unlawful for anv investment adviser

(f) (?) Abrok issuer-dealer, atent, or
investrnent adviser. or investment'advi may apply for
registrationbyfilingwiththedirectoranapplication@

and payment of
the fee prescribed in subsection (5) (!) of this section. Registration of a
broker-dealer or issuer-dealer shall automatically constitute regisLration of
all partners, oflicers, or directors o[ such broker-dealer or issuer-dealer as
agents, except any partner, officer, or director whose registration as an
agent is denied, suspended, or revoked under subsection (A (!) of this
sectioo, without the filing of applications for registration as agents or the
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payment of fecs for registration as agents. The application shall contain
whatever information the director requires concerning such matters as:

(a) The applicant's form and place of organiz.ationi
(b) The applicant's proposed method of doing business;
(c) The qualiflrcations and business history of the applicant

and, in the case ofa broker-dealer or investment adviser, the qualifications
and business historv of any partner, ollicer, or director" Derson
occupvinq a similar status or oerforming similar functions o[ a oartner.
oflicer. or director. or oerson direcilv or indirectlv controllinq the
broker-dealer or investment adviser;

(d) Any injunction or administrative order or conviction of
a misdemeanor involving a security or any aspect of the securities business
and any conviction ofa felony; ard

(e) The applicant's financial condition and history: and
(O Information to be furnished or disseminated to anv

client or prospective client if the apolicant is an investment adviser.(4)(a) (3)(a) If no denial order is in effect and no
proceeding is pending under subsection (7) 19) of this section,
registration shall become effective at noon of the thirtieth day after an
application is filed. comolete with all amendments. The director may
specify an earlier effective date.
effeetive date undl noen of the thirtieth da, after tfie filint of any
a+ncadmeng

(b) The director shall require as conditions of registration:
(i) That the applicant, except for renewal, and, in lhe case

of a corporation or partnership, the offrcers, directors, or partners pass
such examination or examinations as the director may prescribe as
evidence of knowledge of the securities business;

(ii) T'hat an issuer-dealer and its agcnts pass an
examination prescribed and administered by the Department of Banking
and Finance. Such examination shall be administered upon request and
upon payment of an examination fee of five dollars. Any applicant lor
issuer-dealcr registration who has satisfactorily passed any olher
examination approved by the director shatl be exempted from this
requirement upon furnishing evidence of satisfactory completion of such
examination to the director; and

(iii) That a broker-dealer, investment adviser, or
issuer-dealer have a minimum net capital of twenty-five thousand dollars.
In lieu of a minimum net capital requirement of twenty-five thousand
dollars, Lhe director may require a broker-dealer. investment adviser. or
issuer-dealer to post a corporate surety bond with surety licensed to do
business in Nebraska in an amount equal to such capital requirements.
When the director finds that a surety bond with a surety company would
cause an undue burden on an issuer-dealer, the director may require the
issuer-dealer to post a signature bond. Every such surety bond shall run
in favor of Nebraska, shall provide for suit thereon by any person who
has a cause of action under section 8-ll 18, and shall provide that no suit
may be maintained to enforce any liability on the bond unless brought
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within the

of a broker-dealerr@ and agentir#nren#r shall
be effective for a period of gg!-more.lhan one year and may-banenetved
asar€viffi*ofr shall expire on December 3l unless renewed.

section.

act.
(l) $ Registration of a broker-dealer, issuer-dealer,

aBent, ot investment adviser, or inveslment adviser reoresentative may
be renewed by filing with the director prior to the expiration thereof an
application containing such information as the director may require to
indicate any material change in the inlormation contained in the original
application or any renewal application lor registration as a broker-dealer,
issuer-dealer, agent, sr investment adviser. or investment adviser
representative filed with the director by the applicant, payment of, the
prescribed fee, and, in the case of a broker-dealer, et issuer-dealer, or
investment adviser. a financial statement showing the financial condition of
such broker-dealer, ot issuer-dealer. or investment advlser as ol a date
within ninetv

clients' funds or securities.
(c) The director may

examination for any applicant who by
demonslrate his or her knowledge of the

two hundred

waive the requirement of an
reason of prior experience can
securities business. Registration

regisl.ered broker-dealer, issuer-dealer, and
and keep such accounts and other records;

days.
{!) (5) The fee for initial or renewal registration shall be

fifty dollars for a broker-dealer, two hundred dollars for an
investment adviser, one hundred dollars lor an issuer-dealer, and forty
dollars for an agent, and fortv dollars fu
representative. When an applicalion is dcnied or withdrawn, the director
shall retain all of the fee.a
investment adviser

(5) Every
shall make

iol
8-+{+q as the director prescribes. Al[ records so required shall be
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preserved flor three years unless the director prescribes otherwise for
particular types of records. All the records o[ a registered broker-dealer,
issuer-dealer, or investment adviser shall be subject at any time or from
time to time to such reasonable periodic, special, or other examinations by
representatives of the director, within or without this state, as the director
deems necessary or appropriate in lhe public interest or lor the protec0on
of investors and advisory clients. Costs of such reasonable examinations
shall be borne bv the reeistrant.

(8) With resoect to investment advisers. the director mav

may order deny, suspend, or
revoke of any broker-dealer, issuer-dealer, agent, ot
investment

he or she linds l-hat the order is in
interest and that the applicant or registrant or

investrnent adviser, any
, in the case of a

broker-dealer, issuer-dealer, or partner, ollicer,
or. director

(i) Has filed an application for registration under lhis
section which, as of any date after filing in the case of an order denying
effectiveness, was incomplete in any material respect or contained any
statement which was, in the light of the circumstances under which it was
made, false or misleading with respect to any material fact;

(ii) Has willfully violated or willfully failed to comply with
any provision of the Securities Act of Nebraska or a predecessor act or
any rule, regulation, or order adopted and promulgated pursuant to the
act or a predecessor act;

(iii) Has been convicted, within the past ten years, of any
misdemeanor involving a security or commoditv or any aspect of the
securities or commodities business or any felony;

(iv) ls permanently or temporarily enjoined by any court of
competent jurisdiction from engaging in or continuing any conduct or
practice involving any aspect of the securities or commodities business;

(v) Is the subject of an order of the director denying,
suspending, or revoking registration as a broker-dealer, issuer-dealer,
agent, ef investment adviser. or investment adviser representative;

(vi)
ies

-9-
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or reYokint retiskaEon s a

iofi-€a

seeti€'rr

or un
securities

either in the sense that his or her
liabilities exceed his or her assets or in the sense lhat he or she cannot
meet his or her obligations as they mature, but the director may not enter
an order against a broker-dealer, issuer-dealer, or investment adviser
under this subdivision without a finding of insolvency as to the
broker-dealer, issuer-dealer, or investment adviser;

(ix) I'las not complied with a condition imposed by the
director under subsection (3) (!) of this section or is not qualified on the
basis of such factors as training, experience, or knowledge ofthe securities
business;

(x) I'Ias failed to pay the proper filing fee, but the director
may enter only a denial order under this subdivision, and he or she shall
vacate any such order when the deficiency has been corrected; or

(xi) Ilas beeedeoied tfte ritht to do business or his or her

@ Has failed to reasonably supervise his or

(xii) Has been denied the rieht to do business in the
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(b) The director may not institute a suspension or
revocation proceeding on the basis of a fact or transaction known to him
or her when reSistration became effective. J'he director may by order
summarily postpone or suspend registration perrding linal determination of
any proceeding under tris subseclion. Upon the entry of the order, thc
director shall promptly notify the applicant or registrarrt, as rvell as the
employer or prospective employer if the applicant or registrant is an agent
or investment adviser representative, that it has been entcrcd and of the
reasons therefor and *rat within fifteen business days after the receipt of a
written request lhe matter will be set down for hearing. If no hearing is
requested rvithin fifteen business days of the issuance of the order and
none is ordered by the director, the order shall automatically become a
final order and shall remain in effect until it is modified or vacated by the
director. If a hearing is requested or ordered, the director, afler notice of
and opportunity for hearing, shall enter his or her written findings of fact
and conclusions ol law and may allirm, modify, or vacate the order. No
order may be entered under this section denying or revoking registration
without appropriate prior notice to the applicant or reBistfant, as well as
the employer or prospective employer if the applicant or registrant is an
agent or investment adviser representative, and opportunity lor hearing.

(c) If the director finds that any registrant or applicant for
registration is no longer in existence or has ceascd to do business as a
broker-dealer, issuer-dealer, aqent. investment adviser, or affflt
investment adviser representative, is subject to an adjudication of mental
incompetence or to the control of a committee, conservator, or guardian,
or cannot be located after reasonable search, the director may by order
cancel the registraton or application.

Sec. 4. section 8-1106, Reissue Revised Statutes of
Nebraska, 1943, be amended to read as follows:

8-1 106. (l) Any security for which a rcgistration statement
has been filed under the Securities Act of 1933 in connection with the
same offering may be registered by coordination.

(2) A registration statement under this section shall contain
the following information and be accompanied by the following
documents, in addidon to payment of the registration fee prescribed in
section 8-1108 and, ifrequired under section 8-1112, a consent to service
of process meeting fte requirements of that section:

(a) Three copies of the prospectus filed under the Securities

-l I -
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Act of 1933 together with all amendments thereto;
(b) The amount of securities to be ollered in this state;
(c) The states in which a registration statement or similar

document in connection with the offering has been or is expected to be
filed;

(d) Any adverse order, judgment, or decree previously
entered in connection with the offering by any court or the Securities and
Exchange Commission;

(e) If the director by rule or otherwise requires, a copy of
the articles of incorporation and bylaws or their substantial equivalents
currently in effect, a copy of any agreemenls with or among underwriters,
a copy of any indenture or other instrument governing the issuance of the
security to be registered, and a specimen or copy of the securlty;

(Q If the director requests, any olher information or copies
of any other documents filed under the Securities Act of 1933; and

(g) An undertaking to forward promptly all amendments to
the lederal registration statement, other than an amendment which merely
delays t}e effective date.

(3) A registration statement under this section shall
automatically become effective at lhe moment the federal registration
statement or qualification becomes effective if all the following conditions
are satisfied:

(a) No stop order is in effect and no proceeding is pending
under the Securities Act of 1933, as amended, or under section 8-1109;

(b) The registration statement has been on lile with the
director for at least ten days; and

(c) A statement of the maximum and minimum proposed
offering prices and the maximum underwriting discounts and commissions
has been filed and the offering is made within those limitations. The
registrant shall promptly notify the director by tel€f,hofle facsimile
transmission or telegram of the date and time when the federal registration
statement became effective and the content of the price amendment, if any,
and shall promptly file a posteffective amendment containing the
information and documents in the price amendment. Price amendment
shall mean the flrnal federal amendment which includes a statement of the
offering price, underwriting and selling discounLs or commissions, amount
of proceeds, conversion rates, call prices, and other matters dependent
upon the offering price.

Upon failure to receive the required notification and
postcffective amendment with respect to the price amendment, the director
may enter a stop order, without notice or hearing, retroactively denying
effectiveness to the registration statement or suspending its effectiveness
until there has been compliance with this subsection, if he or she prompfly
notifies the rcgistrant by telephone or telegram and promptJy confirms by
letter or telegram when he or she notifies by telephone of the issuance of
the order. If the registrant proves compliance with Lhe requirements of
this subsection as to notice and postefTcctive amendment, the stop order
shall be void as ol the time of its entry. Thc director may by rule or
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otherwise waive either or both of the conditions specified in subsections (2)
and (3) of this section. lf the federal registration statement or qualification
becomes eflective before all these conditions have been satisfied and they
are not waived, the registration statement shall automatically become
effective as soon as all the conditions have been satisfied. +t*ereghtrafit

whether all the eonditieng have b€en sati,rfied; and if sueh adviee is by

Sec. 5. That section 8-1108.01, Reissue Revised Statutes of
Nebraska, 1943, bc amended to read as follows:

8-1108.01. (l) Whencver it appears to the director that the
sale of any security is subject to registration under the Securities Act of
Nebraska and is being o{Iered or has been offered for sale without such
registration, he or she may order lhe issucr or offercr of such security l"o
cease and desist from the further offer or sale of such security unless and
until it has been registered under the act.

(2) Whenever it appears to lhe director that any person is
acting as a broker-dealer, issuer-dealer. aqent, investrnent adviser, or
a6ent investment adviser representative without registration as such, he or
she may order such person to cease and desist lrom such activity unless
and until he or she has been registered as such under the Seemities:\et
e*Nebraska act.

laws of this state, shall be collected by the director: or+{lehalffit&te
o+Nebtas+a; and shall be remitted to ttre state-{reatwy-anld State
Treasurer. Costs shall be credited to the Securities Act Cash Fund, and
fines shall be credited to the oermanent school fund. Imposition of any
fine and payment of costs under this subsection may be appealed pursuant
to section 8-ll19. If a person fails to pay the fine or costs of the
investigation referred to in this subsection, a lien in the amount of the fine
and costs shall be imposed upon all of the assets and property of such
person in this state and may be recovered by suit by the director and
remitted to the State Treasurer Mit to the
Securites Act Cash
school fund. Failure of person to pay a and costs also
constitute a forfleiture of his or her right to do business in this state under
the Securities Act ofl Nebraska.

1052
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({! (4) After such an order has been made under
subsection (l), (2), or (3). or (4) ofthis section, ifa request for a hearing
is filed in writing within fifteen business days of the issuance of the order
by the person to whom such order was directed, a hearing shall be held by
the director within fifteen business days after receipt of the request. If no
hearing is requested within fifteen business days of the issuance of the
order and none is ordered by the director, the order shall automatically
become a final order and shall remain in effect until it is modified or
vacated by the director. If a hearing is requested or ordered, the director,
after notice of and opportunity for hearing, shall enter his or her written
findings of fact and conclusions of law and may aflirm, modify, or vacate
the order.

Sec. 6. That section 8-1110, Revised Statutes Supplement,
1992, be amended to read as follows:

8-lll0. Sections 8-1104 to 8-1109 shall not apply to any of
the following securities:

(l) Any security, including a revenue obligation, issued or
guaranteed by the United States, any state, any political subdivision of a
state, or any agency or corporate or other instrumentality of one or more
of the foregoing or any certificate of deposit for any of the foregoing;

(2) Any security issued or guaranteed by Canada, any
Canadian province, any political subdivision of any such province, any
agency or corporate or other instrumentality of one or more of the
foregoing, or any olher floreign government with which the United States
currently maintains diplomatic relations, if the security is recognized as a
valid obligation by the issuer or guarantor;

(3) Any security issued by and representing an interest in or
a debt of, or guaranteed by, any bank organized under the laws of the
United States or any bank, savings institutions, or trust company
organized and supervised under llre laws of any state;

(a) Any security issued by and representing an interest in or
a debt of, or guaranteed by, any federal savings and loan association or
any building and loan or similar associalion organized under the laws of
any state and authorized to do business in this state;

(5) Any security issued or guaranteed by any federal credit
union or any credit union, industrial loan and investment company, or
similar association organized and supervised under the laws of this state;

, (6) Any security issued or guaranteed by any railroad,
other common carrier, public utility, or holding company which is: (a)
Subject to the jurisdiction of the Interstate Commerce Commission; (b) a
registered holding company under the Public Utility llolding Company
Act of 1935 or a subsidiary of such a company within the meaning of that
act; (c) regulated in respect of its rates and charges by a governmental
authority of the United States or any state or municipality; or (d) regulated
in respect of the issuance or guarantee of the security by a governmental
authority of the United Statcs, any state, Canada, or any Canadian
provrnce;

(7) Any security listed or approved for listing upon notice
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of issuance on the New York Stock Exchange, the American Stock
Exchange, lhe Midwest Stock Exchange, any other stock exchange
approved by the director, the National Association o[ Securities Dealers
Automated Quotation National Market System, or any other market
system approved by the director, any other security of the same issuer
which is of senior or substantially equal rank, any security called fior by
subscription rights or warrants so listed or a , or any warrant or
right to purchase or subscribe to any of the

te and notice to su
director may

ch
exchange or market system and an opportunity to be heard, remove any
such exchange or market system lrom this exemption if the director finds
that lhe listing requirements or market surveillance of such exchange or
market system is such that the continued availability of such exemption for
such exchange or market system is not in the public interest and that
removal is necessary for the protection of investors;

(8) Any security which meets all oflthe following conditions:
(a) If the issuer is not organized under the laws of the

United States or a state, it has appointed a duly authorizcd agent in the
United States lor service of process and has set forth the name and
address of such agent in its prospectus;

(b) A class of the issuer's securities is required to be and is
registered under section l2 ofthe Securities Exchange Act of 1934 and has
been so registered for the three years immediatety preceding the offering
date;

(c) Neither the issuer nor a significant subsidiary has had a
material default during the tast seven years, or during the issuei's existence
if such existence is less than seven years, in the payment of (i) principal,
interest, dividends, or sinking-fund instaltments on prelerred stock or
indebtedness for borrowed money or (ii) rentals under leascs with terms of
three or more years;

(d) Except as provided in subdivision (8)(g) of this section,
the issuer has had consolidated net income, without taking into account
extraordinary items and the cumulative effect of accounting changes, o[ at
least one million dollars in four of its last five fisca! years, including its last
fiscal year, and if the offering is of interest-bearing securities the isiuer has
had for its last fiscal year net income belore deduction for income taxes
and depreciation of at least one and one-half times the issuer's annual
interest expense, taking into account the proposed offering and the
intended use of the proceeds. For purposes ol this subdivision, last fiscal
year shall mean the most recent year for which audited financial
statements are available, il such statements cover a fiscal period ending
not more than fifteen months from the commencement of il-re offering;

(e) lf the offering is of stock or shares other than preferred
stock or shares, such securities have voting rights which include (i) the
right to have at least as many votes per share and (ii) the right to vote on
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at least as many general corporate decisions as each of the issuer's
outstanding classes of stock or shares, except as olherwise required by
law;

(fl If the offering is of stock or shares other than preferred
stock or shares, such securities are owned beneficially or of record on any
date within six months prior to the commencement of the oflering by at
least one thousand two hundred personsi and on such date lhere are at
least seven hundred fifty lhousand such shares outstanding with an
agBregate market value of at least three million seven hundred fifty
thousand dollars based on tIe average bid price for such day. When
determining the number of persons who are benelicial owners of the stock
or shares of an issuer, for purposes of this subdivision, the issuer or
broker-dealer may rely in good faith upon written inlormation furnished
by the record owners;

(g) lf the issuer of the securities is a finance company which
has liquid assets of at least one hundred five percent of its liabilities, other
than deferred income taxes, deferred investment tax credit, capital stock,
and surplus, at the end of its last five fiscal years, the net income
requirement of subdivision (8)(d) of this section before deduction for
interest expense shall be one and one-fourth times its annual interest
expense. For purposes olthis subdivision, (i) finance company shall meana company engaged primarily in the business of wholesale, retail,
installment, mortgage, commercial, industrial, or consumer linancing,
banking, or factoring and (ii) liquid assets shall mean (A) cash receivables
payable on demand or not more than twelve years following the close of
the company's last fiscal year less applicable reserves and unearned
income and (B) readily marketable securities less applicable reserves and
unearned income; and

O) Any security issued or guaranteed as to both principal
and interest by an international bank of which t-he United Stites it a
member shall be exempt from registration under this section;

(9) Any security issued by any person organized and
operated not flor private profit but exclusively for religious, educational,
benevolent, charitable, lraternal, social, athletic, or reflormatory purposes,
as a chamber of commerce, or as a trade or professional association; or

(10) Any commercial paper which arises out of a current
transaction or the proceeds of which have been or are to be used for
current transactions and which evidcnces an obligation to pay cash within
nine months of the date of issuance, exclusive of days of grace, any
renewal of such paper which is likewise limited, or any guarantee of such
paper or such renewal.

Sec. 7. That section 8-lll1, Revised Statutes Supplement,
1992, be amended to read as follows:

8-l I I l Except. as provided in this section, sections 8-l 103
to 8-1I09 shall not apply to any o[the following transactions:(l) Any isolated transaction, whether effected through a
broker-dealer or not;

(2) Any nonissuer distribution of an outstanding security by
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a reBistered agent of a registered broker-dealer if (a) a recognized
securilies manual contains the name of the issuer's ollicers and direciors, a
balance sheet of the issuer as of a date within eighteen months, and a
profit and loss statemcnt for either the fiscal year preceding that date or
the most r.ecent year of operations or (b) the security has a fixed maturity
or a fixed interest or dividend provision and there has been no defauit
during the current fiscal year or within the three preceding fiscat years, or
during the existence of the issuer and any predecessors ii less than three
years, in the payment of principal, interest, or dividends on Lhe security;

(3) Any nonissuer transaction effected by or through a
registered agent of a registered broker-dealer pursuant to an unsolicited
order-or offer to buy, but the director may by rule or regulation require
that the customer acknowledge upon a specified form thit the sale 

-was

unsolicited and that a signed copy of each such florm be preserved by the
broker-dealer for a specified period;

(4) Any transaction between the issuer or other person on
whose behalf the oflering is made and an underwriter or among
underwriters;

(5) Any transaction in a bond or other evidence of
indebtedness secured by a real or chattel mortgage or deed of trust or by
an agreement lor the sate of real estate or chattels if the entire mortgage,
deed of hust, or agreement, together with all the bonds or other evidenies
of indebtedness secured thereby, are offered and sold as a unit. Such
exemption shalt not apply to any transaction in a bond or other evidence
ofindebtedness secured by a real estate mortgage or deed oftrust or by an
agreement for the sale of real estate if the real estate securing the evidences
o[ indebtedness are parcels of real estate the sale of which requires the
subdivision in which the parcels are located to be registcred under the
Interstate Land Sales Fult Disclosure Act, 82 Stat. 590 et seq., l5 U.S.C.
l70l et seq.;

(6) Any transaction by an executor, personal representative,
administrator, sherilf, marshal, receiver, trustee in bankruptcy, guardian,
or conservator;

(7) Any transaction executed by a bona fide pledgee
without any purpose of evading the Securities Act of Nebraska;

(8) Any offer or sale to a bank, savings institution, trust
company, insurance company, investment company as defined in the
Investment Company Act of 1940, pension or profit-sharing trust, or other
financial institution or institutional buyer or to a broker-dealer, whether
the purchaser is acting for itsellor in some fiduciary capacity;

(9) Any transaction pursuant to a--ffii€ an offerins in
Which sales are made to not more than ten persons, other than ttrose
designated in subdivisions (8)" and (ll). and alT) ofthis section, in this
state during any period of twelve consecutive months if (a) the seller
reasonably believes that all the buyers are purchasing for investment, (b)
no commission or other remuneration is paid or given directly or
in_directly lor soliciting any prospective buyer except to i registered igent
of a registered broker-dealer, (c) a notice generally describing the terms of
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the transaction and containing a representation that the conditions of this
exemption are met is liled by the seller with the director within thirty days
after the first sale for which this exemption is claimed, except that failure
to give such notice may be cured by an order issued by the director in his
or her discretion, and (d) no solicitations are made by newspaper, radio,
or television;

(10) Any offer or sale of a preorganization certilicate or
subscription if (a) no commission or other remuneration is paid or given
directly or indirectly for soliciting any prospective subscriber, (b) the
number of subscribers does not exceed ten, and (c) no payment is made
by any subscriber;

(l I ) Any lransaction pursuant to an offer to existing
security holders of the issuer, including persons who at the time of the
transaction are holders of convertible securities, nontransferable warrants,
or transferable warrants exercisable within not more *ran ninety days of
their issuance, if (a) no commission or other remuneration, other than a
standby commission, is paid or given directly or indirectly for soliciting
any security holder in this state or (b) the issuer first files a notice
specifying the terms of the offer and the director does not by order
disallow the exemption within the next five full business days;

(12) Any offer, but not a sale, of a security for which
registration statements have been filed under both the Securities Act of
Nebraska and the Securities Act of 1933 if no stop order or refusal order
is in effect and no public proceeding or examination looking toward such
an order is pending under either the Securities Act of Nebraska or the
Securities Act of 1933;

(13) The issuance of any stock dividend, whether the
corporation distributing the dividend is the issuer of the stock or not, if
nothing of value is given by the stockholders for the distribution other than
the surrender of a right to a cash dividend when the stockholder can elect
to take a dividend in cash or stock;

(14) Any transaction incident to a right ofconversion or a
statutory or judicially approved reclassification, recapitalization,
reorganization, quasi-reorganization, stock split, reverse stock split,
merger, consolidation, or sale of assets;

(15) Any transaction involving the issuance lor cash of any
evidence of ownership interest or indebtedness by an agricultural
cooperative formed as a corporation under section 2l-1301 or 21-1401 if
the issuer has first filed a notice of intention to issue with the director and
the director has not by order, mailed to the issuer by certified or registered
mail within ten business days after receipt tlereof, disallowed the
exemption;

(16) Any transaction in this state not involving a public
oflering w'hen (a) there is no general or public advertising or soliciiation,
(b) no commission or remuneration is paid directly or indirectly for
soliciting any prospective buyer, except to a registered agent of a regiitered
broker-dealer or registered issuer-dealer, (c) a notice generally delcribing
the terms of the transaction and containing a representation that thi
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conditions of this exemption are metis filed by the sellcr with the director
@ no later than ten davs prior to anv
sales for rvhich this exemption is claimed, except that failure to give such
notice may be cured by an order issued by the director in his or her
discretion, (d) a filing fee of two hundred dollars is paid at the time of
filing the notice, and (e) any such transaction is effected in accordance
with rules and regulations adopted and promulgated by the director
retating to tJris section when the director finds in adopting and
promulgating such rules and regulations that the applicability of sections
8-1104 to 8-1107 is not necessary or appropriate in the public interest or
lor the protection of investors. For purposes of this subdivision, not
involving a public ollering shall mean any offering in which the seller has
reason to believe that the securifies purchased are taken for investment
and in which cach offeree, by reason of his or her knowledge about the
affairs of the issuer or otlerwise, does not require the protections afforded
by rcgistration under sections 8-1104 to 8-l I07 in order to make a
reasonably informed judgment with respect to such investment; or

(17) The issuance of any investment contract issued in
connection with an employees stock purchase, savings, pension,
profit-sharing, or similar benefit plan if no commission or other
remuneration is paid or given directly or indirectly for soliciting any
prospective buyer except to a registered agent of a retistered broker-dealer
and il the director is notified in writing within thirty days after the
inception olthe plan or, with respect to plans which were in effect prior to
August 18, 1965, but closed on that date, within thirty days after they are
reopenedl or

therefor and that within fifteen business days of the receipt of a written
request the matter will be set down for hearing. lf no hearing is requested

-19-

1 058



LB 216 LB 216

within fifteen business days of the issuance of tl're order and none is
ordered by the director, the order shall automatically become a final order
and shall remain in effect until it is modified or vacated by the director. lf
a hearing is requested or ordered, the director, after notice of and
opportunity for hearing to all interested persons, shall enter his or her
written findings of fact and conclusions ol law and may allirm, modify, or
vacate the order. No such order may operate retroactively. No person
may be considered to have violated the provisions of the Securities Act of
Nebraska by reason of any offer or sale effected after the entry of any
such order if he or she sustains the burden of proof that he or she did not
know and in the exercise of reasonable care could not have known of the
order. In any proceedingunder the ffi act, tie
burden of proving an exemption from a delinition shall be upon lhe
person claiming it.

Sec. 8. That section 8-lll2, Reissue Revised Statutes of
Nebraska, 1943, be amended to read as flollows:

8-1112. Registering as a broker-dealer, issuer-dealer, or
ggen! investment adviser, or investment adviser reoresentative under
W the Securities Act of Nebraska or directly or
indirectly offering a security or investment adviser services in this state
shall constitute sullicient contact with this state for the exercise of personal
lurisdiction over such a person in any action which arises under seetionr
8.{l$l-+c€-*$}{

Sec.
the act.
, 9. That section 8-lll8, Reissue Revised Statutes o[

Nebraska, 1943, be amended to read as follows:
8-1118. (l) Any person who offers or sells a security in

violation ofsection 8-1104 or offers or sells a security by means of any
untrue statement of a material fact or any omission to state a material fact
necessary in order to make Lhe statements made in the light of lhe
circumstances under which they are made not misleading, the buyer not
knowing of the untruth or omission, and who does not sustain the burden
of proof that he or she did not know and in the exercise of reasonable
care could not have known ol the untruth or omission, shall be liable to
the person buying the security from him or her, who may sue either at law
or in equity to recover the consideration paid lor the security, together
with interest at six percent per annum from the date of payment, costs,
and reasonable attotrley# attornev's flees, less $e amount of any income
received on the security, upon the tender of the security, or lor damages if
he or she no longer owns the security. Damages shall be the amount that
would be recoverable upon a tender less (a) the value of the security when
the buyer disposed ofit and (b) interest at six percent per annum lrom lhe
date of disposition.

(2) Anv investment adviser who provides investment adviser
services to another person which results in a willful violation of subsection
(2). (3), or (4) of section 8-1102. subsection (2) of section 8-1103, or
section 8-l I l4 or anv investment adviser who employs anv device,
scheme. or artifice to defraud such oerson or enqaBes in anv act, oractice,
or course of business which operates or would operate as a fraud or deceit
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(]l (?) Every person who directly or indirectly controlsa s€l+er p4gsg liable under iub€€€tion{+) subsections (l) and (2) oftiis section, includine every partner, oflicer, or director, or person
occupying a similar status or performing similar functions g[-e_-E$rEL
ofllcer. or director, or emptoyee of such #l.er ry who materially
aids in the s.ale conduct eivine rise to liabilitv, and every broker-dealer,
issuer-dealer. agent. investrnent adviser. or investment adviser
reoresentative er.+gent who materially aids in the-sa{e such conduct
shall alrc be liable jointly and severally with and to lhe same extent as
the--sel+er such oerson, unless ffiin*
able to sustain the burden of proof that he or she did not know, and in the
exercise of reasonable care could not have known, of the existence of the
facts by reason of which the liability is alleged to exist. There shall be
conLribution as in cases ofcontract among the several persons so liable.(!) (}) Any tender specified in this section may be made
at any time belore entry of iudgment. Every cause of action under
seetioa*+++gHo-+++?t the Securities Act of Nebraska shall survive lhe
death of any person *ho m@ defendant. No
person may sue under this section more than t.vo three years after the
contract of sale or lie renderinq of investment advice. No person may sue
under this section (a) if the buyer received a written offer, before suii and
at a time when he or she owned the security, to relund the consideration
paid together with interest at six percent per annum from the date of
payment, less the amount of any income received on the security, andhe the buyq failed to accept the offer within thirty days of its receipt, or
(b) if the buyer received such an offer belore suit and at a time when he or
she did not own the security, unless he the buyer rejected the offer ji
writing within thirty days of its receipt.

- CI $ No person who has made or engaged in the
performance of any contract in violation of any provision- oi seetisnt
8.++gH+{--*{++ lhe act or any rule or order under seetions**}&Ho8-{l+4 the act, or who has acquired any purported right under any such
con_tract with knowledge of the facts by reason of which its making or
perfo:mance was in violation, may base any suit on the contract. Any
condition, stipulation, or provision binding any person acquiring any
security or receivinq anv investment advice to waive complianie with any
provision ol ffi the act or any rule or order
under seetioas{-,H$t+e**}}t the act stGi-l be void.

Sec. 10. That section 29-l 10, Revised Statutes Supplement,
1992, be amended to read as follows:

29-110. (l) Except as provided in suboeef,o+{)
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subsections (2) and (3) of this section, no person or persons shall be
prosecuted for any felony, excepting only treason, murder, arson, and
forgery, unless the indictment for the same shall be lound by a grand jury
within three years next after the offense shall have been done or
committed or unless a complaint lor the same shall be filed before the
magistrate within three years next after the offense shall have been done or
committed and a warrant for lhe arrest of the defendant shall have been
issued nor shall any person be prosecuted, tried, or punished for any
misdemeanor or other indictable olfbnse below the grade of felony or for
any fine or forfeiture under any penal statute unless the indictment,
information, or action for the same shall be found or instituted within one
year and six months from the time of committing the offense or incurring
the fine or forfeiture or within one year for any ollense tre punishment of
which is restricted by a fine not exceeding one hundred dollars and to
imprisonment not exceeding three months. This section shall not extend
to any person fleeing from justice. When any suit, information, or
indictment lor any crime or misdemeanor is limited by any statute to be
brought or exhibited within any other time than is limited by this section,
then the same shall be brought or exhibited within the time limited by such
statute. If any indictment, information, or suit is quashed or the
proceedings in the same set aside or reversed on writ o[ error, the time
during the pendency of such indictrnent, information, or suit so quashed,
set aside, or reversed shall not be reckoned within this statute so as to bar
any new indictment, information, or suit for the same offense.

(2) No person or persons shall be prosecuted for sexual
assault in the first degree, second degree, or Lhird degree pursuant to
section 28-319 or 28-320, sexual assault of a child pursuant to section
28-320.01, kidnapping pursuant to section 28-313, false imprisonment
pursuant to section 28-314 or 28-315, child abuse pursuant to section
28-70'l , pandering pursuant to section 28-802, debauching a minor
pursuanl to section 28-805, or an ollense pursuant to section 28-813,
28-813.01, or 28-1463.03 when the victim is under sixteen years ofage at
the time of, the offense (a) unless the indictment for the same shall be
found by a grand jury within seven years next after the offense has been
committed or within seven years next after the victim's sixteenth birthday,
whichever is later, or (b) unless a complaint for the same shall be liled
before the magistrate within seven years next after the offense has been
committed or within seven years next after the victim's sixteenth birthday,
whichever is later, and a warrant for the arrest of the defendant shall have
been issued. The limitations prescribed in this subsection shall include all
inchoate offenses pursuant to the Nebraska Criminal Code and
compounding a felony pursuant to section 28-301.
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warrant for the arrest of the defendant shall have been issued.
(3) (0 The changes made to this section by Laws 1990,

LB 1246, shall apply to offenses which occurred prior to April 15, 1990,
or which occur on or after such date.

Sec 45-101.04, Revised Statutes
Supplement, 1992, be amended to read as follows:

45-101.04. The limitation on the rate of interest provided
in section 45-101.03 shall not apply to:

(l) Other rates of interest authorized for loans made by any
licensee or permittee operating under a license or permit duly issued by
the Depart"ment of Banking and Finance pursuant to the Credit Union
Act, subsection (4) of section 8-319, or scctions 8-401 to 8-417, 8-815 to
8-829, or 45-ll4 to 45-155;

(2) Loans made to any corporation, partnership, or trust;
(3) The guarantor or surety of any loan to a corporalion,

partnership, or trust;
(4) Loans made when the aggregate principal amount of

the indebtedness is twenty-five thousand dollars or more of the borrower
to any one financial institution, licensee, or permittee;

(5) Loans insured, guaranteed, sponsored, or participated
in, either in whole or part, by any agency, department, or program of the
United States or state government;

(6) Loans or advances of money, repayable on demand,
which are made solely upon securities, as defined in subdivision ea(13) ofsection 8-1101, pledged as collateral for such repayment and in
which such loans or advances are used by the borrower only for the
purchase of securities as so defined. It shall be la'*{ul to contract lor and
receive any rate of interest on such transaction as the parties thereto may
expressly agree;

(7) Interest charges made on open credit accounts by a
person who sells goods or services on credit when the interest charges do
not exceed one and one-third percent per monlh flor any charges which
remain unpaid lor more than thirty days following rendition of the
statement of account;

(8) A minimum charge of ten dollars per loan which may
be charged by the lender in tieu of all interest charges;

(9) Loans described in subsection (4) of section 8-319 made
by a state or federal savings and loan association at a rate not to exceed
nineteen percent per annum;

(10) Loans made primarily for business or agricultural
purposes or loans secured by real estate when such loans are made (a) by
a licensee, registrant, or permittee operating under a license, registration,
or permit duly issued by the Department of Banking and Finance, (b) by
any bank or savings and loan association chartered by the United States,
or (c) by any insurance company organized under the laws of this state
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and subject to regulation by the Department of, Insurance; or
(ll) Interest charges made on any goods or services sold

under an installment contract pursuant to the Nebraska lnstallment Sales
Act. Subject to section 45-338, il shall be la*{ul to contract for and
receive any rate of interest on such contract as the parties may expressly
ag,ree to in writing.

Sec. 12. That section 59-1715, Reissue Revised Statutes of
Nebraska, 1943, be amended to read as follows:

59-1715. A seller-assisted marketing plan shall not include
a security as defined by subdivision ea OA of section 8-1101.

Sec. 13. That original sections 8-ll0l to 8-1103, 8-1106,
8-1108.01,8-tIl2,8-lll8, and 59-1715, Reissue Revised Statutes of
Nebraska, 1943, and sections 8-lll0, 8-llll, 29-110, and 45-101.04,
Revised Statutes Supplement, 1992, are repealed.
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