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LEGISLATIVE BILL 542

Approved by the Governor March 21, 1990

Introduced by Lindsay, 9; Ashford, 6; Landis, 45

AN ACT relating to the University of Nebraska; to amend
sections 44-2A24 and 44-2855, Reissue Revised
Statutes of Nebraska, 1943; to authorize
establistrment of risk-loss trusts; to provide
for the use of such trusts; to provide for
applicabillty of certain Iaws; to Provide
requirements for certain risk-Ioss trusts; to
provide duties for the Director of Insurance,'
to harmonize provisi-ons; and to repeal the
ori.ginal sections.

Be it enacted by the people of the State of Nebraska,

Section 1. The Board of Reoents of the
Universitw of Nebraska mav establish- maintain. and
admi,nister one or more risk-loss trusts for the ortrpose
of payino losses and expenses lncurred bv the universitv
from (1) oeneral and professional liability- includj.nq.
but not Iimited to, iudoments. awards- and settlements
of claims and suits arisino under the Nebraska
Hospital-MedicaI Liabilitv Act. the State Contract
claims Act- the State Miscellaneous claims Act- and the
State Tort CIaims Act. (2) damaoe. destruction. or Ioss
of real or personal prooertv. and (3) errors and
omi.ssions Iiabilitv. Anv slrch risk-Ioss trust shalI
contain provi.sions relatinc, to defense and settlement of
claims and suits covered bv the trust. No risk-Ioss
trust established pursuant to this section shall be a
member of the Nebraska Propertv and Liability Insurance
Guarantv Association.

Sec- 2. Whenever anv claim or suit aqainst
the University of Nebraska or anv of its officers.
aoents, or employees is covered bv a risk-Ioss trust
established pursuant to section 1 of this act. the
provisions of such trust on defense and settlement of
claims and sui.ts covered by the trust shalI be
applicable notwithstandino anv inconsistent provisions
of the State Tort Claims Act. The Attornev General- and
State Claims Board shall cooperate wj.th the universitv
in administerino the defense and settlement Drovisions
of anv such trust-

Sec. 3. That section 44-2A24, Reissue Revised
Statutes of Nebraska, 1943, be amended to read as
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follows:
44-2424. (1) To be quaLj"fied under the

Nebraska Hospital-Medical Liability Act, a health care
provider or such health care providerrs employer,
employee, or partner shall:

(a) FiIe with the director proof of financial
responsibility, pursuant to section 44-2A27 or section 4
of this act, i.n the amount of two hundred thousand
dollars for each occurrence. In the case of physicians
or nurse anesthetists and their employers, employees, or
partners, an aggregate Iiability amount of six hundred
thousand dollars for aII occurrences or claims made in
any policy year for each named insured shall be
provi.ded. In the case of hospitals and their employees,
an aggregate liability amount of one million dollars for
all occurrences or claims made in any policy year .S_Erisk-Ioss trust vear shaII be provided. Such policy may
be written on either an occurrence or a claims-made
basis- Anv risk-loss trust shall be establ-ished and
maintained onlv on an occurrence basis" Such
quali-ficati.on shall remain effective only as Long as
insurance coverage or risk-Ioss trust coveraoe as
required remains effective; and

(b) Pay the surcharge and any special,
surcharge levied on all health care providers pursuant
to sections 44-2A29 to 44-2831.

(2) Subject to the requi.rements in sHbseetion
subsectj.ons (1) and (4) of this section, the
qualification of a health care provider shall be either
on an occurrence or claims-made basis and shall be the
same as the insurance coverage provided by the insured,s
policy.

( 3) The director shalI have authority topermit qualificati.on of health care. providers irho have
retired or ceased doing busi"ness if such health careproviders have primary insurance coverage under
subsection (1) of this section.

(4) A heal-th care provider who is notqualified under the act at the time of the alleged
occurrence giving rise to a claim shall not, for
purposes of that claim, qualify under the act
notwithstanding subsequent filj-ng of proof of financj.al
responsibility and payment of a required surcharge.

(5) Qualification of a health care provider
under the Nebraska Hospital-Medical Liability Act shall
continue only as long as the health care provider meets
the requirements for qualification. A health care
provider \dho has once qualj.fied under the Nebraska
Hospital-Medical LiabiLity Act and who fails to reney or
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continue his or her qualification in the manner provided
by Iaw and by the rules and regulations of the
Department of Insurance shaIl cease to be quaLified
under such act.

sec. 4- (1) Anv oeneral acute hosDital as
defined in subdivision (3) of section 71-2017.01 or a
psvchiatric or mental hospital as defined in subdivision
(7) of such section operated bv the .Board of Reoents of
the Universitv of Nebraska mav. in addition to the
methods of establishinq financial resDonsibilitv
orovided in section 44-2827 - establ-ish financi.al
responsibilitv by a risk-loss trust.

(2) In order to estabLish financial
responsibilj.tv throuoh the use of a risk-Ioss trust- the
risk-Ioss trust shall be aporoved in writj'nc, bv the
director. Such approval shall exDire on the Iast dav of
ADriI in each vear and shalI be renewed annuallv
thereafter if the risk-Ioss trust continues to comDlv
with the requirements of the Nebraska HosDitaI-MedicaI
Liabilitv Act and anv rules and reoutations adoDted and
promulqated thereunder -

(3) The director shall aporove the use of a
risk-loss trust to establish financial resDonsibili.tv if
he or she determines from a raview of the DIan of
operation or feasibilitv studv for the risk-Ioss trust
that (a) the risk-Ioss trust will comDlv with all of ttre
apoli.cabte reouirements of the act- (b) the risk-Ioss
trust has a financial plan whi"ch Drovides for adeauate
fundino and adeouate reserves to establish and maintain
financial responsibility. and (c) the risk-loss trust
has a plan of manaoement desioned to Drovide for its
competent operation and manaoement.

(4'l Anv risk-loss trust shall be established
and maintained only on an occurrence basis- shall
maintain reserves for payment of claims- and shall
process and act upon claims in accordance with
oui.deli.nes acceptable for Nebraska domestic insurance
comoanj.es. The fttnds. or anv part thereof. of anw
risk-loss trust mav be invested as authorized in ChaDter
44- article 3. for anv domestic orooertv and casualtv
insurance comoany.

(5) Anv risk-loss trust shall file with the
director. on or before March 1 of each veai- a financial
statement under oath for the vear endino December 31
immediatelv precedinq which shall include an actuarial
or loss-reserve specialistrs opinion. The trust shall
annuallv be audited by an independent accountant- and
such audi.t shall be filed with the director.

(6) The director mav examine the business
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affairs. records. and assets of such risk-Ioss trust to
assure that it Hill be able to establish and maintain
financial responsibility, Any examination conducted by
the director or his or her authorized representative
shall be at the expense of the risk-loss trust.(7) If the di.rector finds after notice to the
Board of Reoents of the Uni-versitv of Nebraska and a
hearino that the risk-Ioss trust is not maintainino
financj.al responsibil-itv- he or she mav order the board
to take such action as is necessarv to establish
financial resoonsibilitv and upon failure bv the board
to comolv therewith mav revoke aooroval of sirch trrrst

. (8) If any hospital establishes financial
responsibilitv as provided in subsection (1) of this
section. the annual surcharoe amount which shall be
Ievied aoainst the board pursuant to section 44-2829
shaII be established annuall"v bv the di.rector after
oivinq consideration to the fol-lowino factors:(a) The surcharoe rate for hospitals set bv
the director pursuant to such section;(bl The averaoe rates charqed bv insurers of
Nebraska hosoitals:

(c) Variations in coveraoe provisions.
liabilitv Iimits. or deductibles betvreen insuranceprovided by private insurers and the coveraqe provided
by ttre risk-loss trust: and(d) The loss experience of the board.(9) The director mav adopt and promuloate
reasonable rules and reoulations necessarv and prorrer to
carrv out this section

Sec. 5. That sectj.on 44-2855, Reissue Revised
of Nebraska, 1943, be amended to read asStatutes

follows:
44-2455. Sections 44-2a0l to 44-2A55 and

section 4 of this act shall be known and may be cited as
the Nebraska Hospital-Medical Liability Act.

Sec. 6. Ttrat original sections 44-2824 and
44-2455, Reissue Revised Statutes of Nebraska, 1943, are
repealed.
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