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LEGIST,ATIVE BILL 330

Approved by the covemor ltay 9, 1989

Introduced by Pirsch, 1O; Bernard-Stevens, 42

AN ACT relating to domestic matters; to amend sections
29-404.02. 29-422, 42-357 , 42-90L , 42-903,
42-905, 42-924 to 42-926, md 43-532, Reissue
Revised Statutes of Nebraska, L943; to change
provisions reLating to arrests; to define and
redefine terms; to provide & additional
support service; to change provisions relating
to protecti.on orders as prescribed,- to ctrange
penalties; to excuse certain costs as
prescribed; to provi.de for construction of
certain sections; to harmonize provisions; md
to repeal the ori.ginal sections.

Be j.t enacted by the people of the State of Nebraska,

Section 1- ttrat sectiotr 29-404-O2, Reissue
Revj.sed Statutes of Nebraska, 1943, be amended to read
as follous:

29-4O4-O2. A Except as provi.ded in section 1()
of thj.s act. a peace officer may arrest a person without
a warrant if the officer tras reasonable cause to believe
that such person has comitted:

(1) A felony; or
(2') A misdemeanor, and the officer has

reasonable cause to believe that such person either (a)
wiII not be appretrended unless imediately arrested- ;(b) may cause injury to himself or herself or others or
damage to property mless imediately arrested- 

" 
(c)

may destroy or conceal evidence of the comission of
such misdemeanor- i or (d) has comnitted a misdemeanor
in the presence of the officer: or

L3) One or more of the follouinq acts to one
or more household members:

(a) AttemDtino to cause or intentionel Iv
knowinqly, or recklesslv causino bodilv iniurv with or
without a deadlv weaoon: or(b) Threateninc another in a menacind manner

Eor purposes of this section_ household
members shalI include spouses or former spouses,
children. persons who are presentlv residina tooettrer or
who have resided tooettrer in the past, persons who have
a chiLd in common whether or not thev have been married
or have lived tooether at anv tipe. and other persons
12'76 _ 1_



LB 330 LB 330

related by consanquinitv or affinitv.
Sec. 2- That section 29-422, Reissue Revi-sed

Statutes of Nebraska, 1943, be amended to read as
fol Iows :

29-422. It is hereby declared to be the
policy of the State of Nebraska to issue citat.ions in
Iieu of arrest or continued custody to the maximum
extent consistent with the effective enforcement of the
law and the protection of the public. In furttrerance of
that policy, except as provi.ded in sections 10 and 11 of
thj-s act. any peace officer shall- be authorized to issue
a citation in lieu of arrest or continue.d custody for
any offense which is a traffic infraction, any other
infraction, or 4 misdemeanor and for any violation of a
city or village ordinance. Such authorization shall be
carried out in the manner specifj.ed in sections 29-422
ro 29-429, 39-6,105, 39-6,1O7, 39-6,1O8, and 39-6,112.

Sec. 3. That section 42-357, Reissue Revised
Statutes of Nebraska, 1943, be amended to read as
follows:

42-357. The court may order either party to
pay to the clerk a sum of money for the temporary
support and maintenance of the other party and minor
children if any are affected by the action and to enable
such party to prosecute or defend the action. The court
may make such order after service of process and claim
for temporary allowances is made in the petition or by
motion by the petitioner or by the respondent in a
responsive pleading,- but nb such order shall be entered
before three days after notice of hearing has been
served on the other party or notice waived. During the
pendency of any proceeding under sections 42-347 to
42-379 after the petiti-on is filed, upon application of
either party and if the accompanying affi.davit of the
party or hi.s or her agent shows to the court that the
party is entitled thereto, the court may issue ex parte
orders (1) restraining ani person from transferring,
encrrmbering, hypothecating, concealj.ng, or in any way
disposing of real or personal property except in the
trsual course of business or for the necessaries of life,
and the party against whom such order is directed shall
upon order of the court account for all unusual
expenditures made after such order is served upon him or
her, (21 enjoining any party from molesting or
dj.sturbi.ng the peace of the other party or any minor
chj.Idren affected by the action, and (3) determining the
temporary custody of any minor children of the marriage,
except that no restraining order enjoining any party
from molesting or disturbing the peace of any

-2-

minor
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child shall issue unless, at the same time, the court
determines that the party requesting such order shall
have temporary custody of such minor child. Ex parte
orders issued pursuant to subdivision (1) of this
section shall remain in force for no more than ten days
or untj.l a hearing is held ttrereon, whichever is
earlier. After motion, notice to the party, and
hearing, the court may order either party excJ-uded from
the premises occupied by the other upon a showing that
physical or emotional harm wouLd ottrerwise result. Any
restrai.ning order issued excluding either party from the
premises occupied by the other shalI specifically set
forth the location of the premi.ses and shall be served
upon the adverse party by the sheriff in the manner
prescribed for serving a sumons, and a return thereof
shall be filed in district court. Any person who
knowingJ.y violates such an order after service shall be
quilty of a Cl-ass ++*A II misdemeanor. In the event a
restraining order enjoining any party from molesting or
disturbing the peace of any minor chj.Idren is issued,
upon application and affidavit setting out the reason
therefor, the court shall schedule a hearing within
seventy-two hours to determine whether the order
regarding the minor children shall remain in force.
Section 25-LO64 shall not apply to the issuance of ex
parte orders pursuant to this section, except that in
the absence from the county of the district court judge,
any judqe of the county court may grant a temporary ex
parte order in accordance yith this section.

Sec. 4. That section 42-901. Reissue Revised
Statutes of Nebraska, l9+3, be amended to read as
foI lows :

42-901. Sections 42-9Ol to 42-927 and
sections 1O to 13 of this act shaLl be known and may be
cited as the Protection from Domestic Abuse Act.

Sec. 5. That section 42-903, Rej.ssue Revised
Statutes of Nebraska, 1943, be amended to read as
fo I Iows :

42-903. As used in For purposes of the
Protection from Domestic Abuse Act, unless the context
othervri se r-equi res :

(1) Abuse strall mean the occurrence of one or
more of the following acts between household members;

(a) Attempting to cause or intentional-Iy,
knowingl.y, or recklessly causing bodily injury 6r
seriens bodily iajury with or without a deadly weapon;
or

(b) Placinq, by physical menace, another in
fear of imminent Berious bodily injury;
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(2t Department shall mean the Department of
Social Services;

(3) Family or household members shalI include
spouses or former spouses, children, persons rrho are
presently residing together or rrho have resided together
in the past, persons who have a child in comon ldhether
or not they have been married or have lived together at
any time, and other persons related by consanguinity or
affinity; and

(4) Law enforcement aqency shall mean the
police department or tor.rn marshal i.n incorporated
municipalities and the office of the sheriff in
unincorporated areas.

Sec. 6- That sectiorr 42-9A5, Reissue Revj.sed
Statutes of Nebraska, 1943, be amended to read as
foI lows :

42-905. The comprehensive support services
shall include- but not be limited to:

(1) Emergency services for victims of abuse
and their families,'

(21 Support programs that meet specific needs
of victims of abuse and their fmilies;

( 3) Education, counseling, and supportive
programs for the abuser; and

(4) Programs to aid in the prevention and
elimination of domestic violence uhiah shall include
education and public awarenessi--i4d

(5) Assistance in completino the standard
application and affidavit forms for persons who file an
apolication and affidavit for a protection order.

Sec. 7. That section 42-924, Reissue Revised
Statutes of Nebraska, L943, be amended to read as
follows:

42-924. (1) Any victim of domestic abuse may
file an application and affidavit for a tenpora"y
res€raininE protection order by making a showing of such
abuse rrith any judge of a district court or a
conciliation court. Upon the filing of such an
application and affidavit in support thereof, the judge
or court may issue a teilperary restraininq protection
order without bond enjoining the adverse party from (l)
.lL4L imposing any restraint upon the person or li.berty of
the applicant or (2) (bl threatening, assaulting,
molesting, attacking, or otherwise disturbing the peace
of the applicant.

(21 Application for a orotection order
orovidin<r for rernoval of ttre adverse party from the
premises occupied by the victim of dooestic abuse shall
require notice and hearing- Suctr hearing shall be
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scheduled Hithin sevent!.-€yo h6nrs of the issuanee as
soon as possible after entrv of the terip6rary
res€ra+nitrq protection order but in no event later than
fourteen davs after entry of the protection order. The
court may order either party excluded from the premj.ses
occupied by the other upon a showing that physical or
emotional harm would otherwise result. Any such
restrain*nE order issued shall specifj.cally set forth
the locati.on of the premises and shalL be personallv
served- ia the nanner preseribed fer servinq a sHnnons;
and a return thereof shall be filed in distri.ct court.

(3) An application made pursuant to subsection(1) or (2) of this section mav not be withdrawn exceot
upon order of the court. An order issued pursuant to
subsection (1) or (2) of this section shall speci.fv that
it is effective for a oeri-od of one vear unless
o!bqrrise modi.fied bv the court- Any person lrho
knowingly vi.olates sueh an order issued oursuant to
subsection (I) or (2) of this section after service
shall be guilty of a Class II+A II misdemeanor.

(4) If there is anv conflict between sections
42-924 to 42-926 and anv other provision of law-
sections 42-924 to 42-926 shaIl oovern.

Sec. 8- That section 42-925, Reissue Revised
Statutes of Nebraska, 1943, be amended to read as
fo I lows :

42-925. Any order issued under strbsection (1)
or (2) of section 42-924 may be issued ex parteT if €he
eireunstanees 6f the ease denand it; er tJithorrt notice
to the adverse oartv if it reasonablv aooears from the
specific facts shown bv affidavit of the applicant that
irreparable harm- loss- or dmaae will result before the
matter can be heard on noti.ce. In the alternative. the
court or judqe may cause immediate noti.ce of the
application to be given to ttre adverse partyT statino
that he or she may show cause, not +ess more than five
fourteen days after service upon hj-m or her, why such
order should not be entered: ; but no tenporary
resEraininq order shal+ be granted yithout H6€*ee te €he
adve"se party Hn+ess i€ reasonab+y appears fron the
speeifie faets shoyn by affidavit of the applieaH€ tha€
irreparable halr; +ossr or danaqe yil+ ?esHlt bef6?e the
natte? ean be hea"d 6ra notiee= If such order is issued
r"rithout notice to the adverse party, the court shall
cause immediate notice of the application and order to
be given the adverse partyT statino that he or she may
show cause, not less than five days after service upon
him or her, why such order should not remai.n j.n effect.
If the iudoe of the district court and the iudoe of the
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conci.Iiation court are absent from the countv- anv -iudqe
of the countv court mav issue a temporary ex parte order
in accordance with this section-

Sec. 9- That section 42-926, Reissue Revised
Statutes of Nebraska, 1943, be amended to read as
foI Iows:

42-926. Upon the issuance of any tenporary
restraininq protection order under section 42-925, the
clerk of the court shalI forthwith provide the
applicant, without charge, with two certified copies of
such order. The cl-erk of the court shall also forthwith
provide the tocal oolice department or locaI Iaw
enforcement aqencv and the locaI sheriff's office -

without charqe. with one copy each of such order and one
copv each of the sheriff's return thereon- The clerk of
the court shall also forthwith provide a copy of the
protection order to the sheriffts office in the county
where the adverse partv may be Dersonallv served
toqether with instntctions for service. Upon receipt of
the order and instrttctions for service- such sheriffrs
office shaII forthwith serve the protection order upon
the adverse partv and file its return thereon with the
clerk of the court rrhich i.ssued the protection order
within fourteen davs of the i.ssuance of the protection
order- If anv protection order is dismissed or modified
bv the court- the clerk of the court shall forthtrith
provide the local police department or local. Iaw
enforcement aaencv and the IocaI sheri ffr s office.
without charqe. wittl one copv each of the order of
dismissal or modification.

Sec. 10. A peace officer shall with or
r{ithout a warrant arrest a person if (1'l the officer has
probable catrse to believe that the oerson has committed
a vi.olation of an order issued plrrsuant to section
42-924 or 42-925 or a violation of an order excludinq a
person from certain premises issued pursuant to section
42-357 and (2) an apolicant under section 42-924 or
42-925 or an applicant for an order exclrtdino a person
from certain premises issued pursuant to section 42-357
provides the peace officer with a copv of a protection
order or an order excludino a person from certain
premises issued under strch sections or the peace officer
determines that such an order exists after communicatino
with the local Iaw enforcement aoencv.

sec. 11. A peace officer makinct an arrest
pursuant to section 10 of this act shall take such
person into custodv and take such person before a iudoe
of the county court or the court which issued the
protectlon order. At such time the court strall
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establish the conditions of such oersonrs release from
custody. includinq the determination of bond or
recoanizance- as the case may be- The court shall issue
an order directino that such person shall have no
contact with the alleoed victim of the abuse or
vi olation -

Sec. 12. If an applicant files an affidavit
with his or her application and affidavit for aprotection order statino that he or she does not have
the funds available to pay the cost of filino and
service, the application and affidavit for a protection
order shall be filed and seroed without payment of
costs- If an application and affidavit for a protection
order are filed and served uithout pavment of costs. the
court shall determine at the hearino if the apolicant i-s
able to pav such costs. In determinino whether the
applicant is able to pav such costs- the income and
fi.nancial status of the alleoed abuser shall not be
considered. If the court finds that the applicant is
able to oav such costs, the court maL order the
applicant or al]-eqed abuser to pav the costs of filino
and service. If there is anv conflict between this
section and sections 25-2301 to 25-231O. this section
shall oovern.

Sec. 13- The clerk of the distri.ct court
shall make available standard application and affi.davit
forms for a protection order and waiver of costspursuant to section 12 of this act rrith instructions for
completion to be used bv an applicant- The clerk and
his or her emolovees shall not orovide assi.stance in
completino the foms. The department shall adoot andpromulqate the standard applicati-on and affidavit formsprovided for in this section and provide a copv of such
forms to all clerks of the district courts in this
state.

Sec. 14- That section 43-532, Reissue Revised
Statutes of Nebraska, 1943, be amended to read as
foI lows :

43-532. ( I ) Ttre Legislature finds and
declares that children develop their unique potential in
relatj.on to a caring social unit, usually the family,
and other nurturing environments, especially the schools
and ttre comunity. The Legislature further finds that
the state shall declare a family policy to guide the
actions of state government in dealing with problems and
crises involving children md fanilies.

(21 llhen children and families require
assistance fron a department, agency, institution,
committee, or comission of state government, every
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reasonable effort shall be made to provide such
assistance in the least intrusive and least restrictive
method consi.stent \dith the needs of the child and to
delj-ver such assistance as close to the home community
of the child or family requiring assistance as possible.
The policy set forth j.n this subsection shall be (")
interpreted in conjunction with alI relevant Iaws,
rules, and regulations of the state and shall apPly to
alt children and families rdho have need of services or
who, by their circumstances or actions, have violated
the laws, rules, or regrilations of the state and are
found to be in need of treatment or rehabilitation and
(b) implemented through the cooperative efforts of
state. county, and muni.cipal governments, Iegislative,
judicial, and executive branches of government, and
other public and prj-vate resources.

(3) The familv policy obiectives prescribed in
sections 43-532 to 43-534 shall not be construed to mean
that a child shall be left in the home when it is
cl-earlv strown that continued residence in the home
places the child at oreater risk than removal from the
home does-

Sec. 15- That original sections 29-4O4-O2,
29-422, 42-357 , 42-90L , 42-903 , 42-90s, 42-924 to
42-926, and 43-532, Reissue Revised statutes of
Nebraska, 1943, are repealed-

-a- 1283


