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LECISLATIVE BILL 1034

Approved by the Governor March 21, 1988

Introduced by Business & Labor Committee, HaII, 7,Chairperson; Chambers, 11; Latiedz, 5;
Johanns, 27; Hefner, 19; Coordsen, 32;Korshoj, J.6

AN ACT relating to workers' compensation; to amend
sections 48-128 and 4A-162.O2, Revised
Statutes Supplement, 1987; to provide duties
for the presiding judqe of the Nebraska
Workers' Compensation Court regarding certain
funds as prescribed; and to repeal the
original sections.

Be it enacted by the people of the State of Nebraska,
Section 1 . That secti.on 4A-12A, Revi sedStatutes Supplement, 19A7, be amended to read as

foI lows:
48-128. If an employee who has a preexisting

permanent partj.al disability vrhether from compensable
injury or otherwise, which j.s or is likely to be ahindrance or obstacle to his or her obtainj.ng employment
or obtaining reemploymerlt if the employee should becomerrnemployed alrd which was known to the employer prj-or tothe occurrence of a srrbseguent comperlsable injury,
receives a subsequent compensable injury resul-tir)g in
additional permanent partial or in permanent totat
disability so that the degree or percentage of
disability carrsed by the combined disabj.Iities is
substantj.ally greater than that which would have
restrlted from the last i.njury, considered alone and of
itseJ.f- ? and j.f the employee is entitled to recej.ve
compensation on the basis of the combined disabili.ties,
the employer at the time of the Iast itrjury shall be
Iiable only for the degree or percentage of disabilj.ty
which wotrld have resulted from the Iast injtrr.y had ther.e
been no preexisting disabili.ty-Esf 7 and fou the
additj.onal disability^ the employee shall be compensated
out of a special trust fund created for that purpose,
vrhich sum so set aside shall be known as the Second
Injury Eund. If the subsequent compensable injury of
suc]r an employee shall result in the death of the
employee and it shall be determined that the death would
not have occurred except for such preexisting permanent
partial disability, the employer shalI pay the
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compensation benefits prescribed by this section for a
period not exceedj.ng three hundred twenty-five weeks-
and for any compensation benefits payable after such
period of three hundred twenty-five $/eeks, the
dependents shall be compensated out of the Second Injury
Fund.

In ot'der to qualify rtnder this section, the
employer must establish by written records that the
employer had knowledge of the preexj-stj.ng permanent
partj"al disability at the time that the employee was
hi.redT or at the time the employee hras retained in
employment after the employer acquired such knowledge.

As used in thls section, preexisting permanent
partial disability shall mean any preexisti.r:g permanent
condition, whether congenital or the result of injury or
disease, of such seriousness as to col)stitute a
hindrar:ce or obstacle to obtaining employment or to
obtainiDg reemployment if the employee should become
rrnemployed: No condj.tion shall be cousidered a
preexisting permanent partial disability under this
sectj.on rrnless it would sLrpport a rating of twenty-five
percent Loss of earning power or more or support a
rating which would result in compensation payable for a
period of ninety weeks or more for disabillty for
permar)ent llljrrry as computed under subdivision (3) of
section 4a-)-27.

The Second Ilrjury Ettnd sltalI be for the
purpose of making payments in accoldatrce with this
section and for paying administrative expelrses relatilrg
to strch frrnd. The State Treasurer shall be the
custodian of the Second Injrtry Ettnd- and all money aDd
securities in the frurd shall be held in trttst by the
State Treasurer and shall not be motrey or property of
the state. The Second Injrrry Frurd shall be raised atrd
derived from the following sourcer Every insttratlce
company which is transactinq brtsiDess i,n this state
shall, on or before March l of each year, pay to the
Director of Illsurance an amotu)t eqrtal to olle perceltt of
the gross amount of direct wrj.ting premittms received by
it drrring the preceding calendar year for workers'
compensation insttrance business dor:e iu thj.s state.
Every risk management pool- providing workels'
compensation group self-ilrsrrrarlce coverage to arly of its
members shall on or before March 1 of each year pay to
the Director of Insurance an amoltnt equal to olle percent
of the prevaj.Iing premirrm rate which would be pai.d for a
policy of workers' compensation insrtrance to insure srtch
fisk but in no event less than twenty-five dollars.

The computation of the amounts as provided in
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this section shall be made on forms ftrrnished by the
Department of Insurance and shall be forwarded to the
department together $rith a sworn statement by an
appropriate fj.scal officer of the company attesting the
accuracy of tshe computation. The department shaII
furnish such forms to the companies and risk management
pools pri.or to the end of the year for which the amounts
are payable together with any j,nformation relative to
the amounts as may be needed or desirable- Upon receipt
of the payment, the director shall atrdit and examine the
computations and satisfy himself or herself that the
amounts have been properly paid in conformity with thj.s
secti-on.

The Director of Insurance, after notj.ce and
lrearing pursuant to Chapter 44, article 23, may rescind
or refrrse to reissue the license of any company which
fails to remit the amounts due in conformity with this
section.

The Director of Illsrlrance shall" deposit the
amounts paid, in conformity with this section, with the
State Treasurer for the benefit of the Second Injury
Eund promptl-y rrpon completion of his or her audit and
examir)ation, and j.n no event later than May l of the
year in which the amounts have been received, except
that $rllen there is a dispute as to the amount payable,
the proceeds may not be deposited by the director with
the State Treasrrrer unti I disposj-tion of the
col)troversy. Olle percent of the amount recei.ved shall
be credited to the Department of Insrrrance to cover the
costs of administration.

Every employer in the occupaEions described in
section 48-106 who shalI qualify as a self-i.nslrrer and
who shall be isstred a permit to self-insure shalI
furnish to the State Treasrruer for the benefit of the
Second Injrlry Ftrnd an annual amorrnt equal- to one percent
of the prevailing premitrm rate wl:ich worrld be paid for a
policy of workers' compensation insurar:ce to insure strch
risk as provided in this seqtiou but in no event less
than twenty-five dollars.

The amorutts reqtrired to be paid by thej.nsrrrance comparties, risk management pooIs, and
self-insrtrers rrnder this section shall be in addition to
any other amounts, either in taxes, assessmeDts, or
otherwise, as reqtrired under any other Iaw of tltis
state -

The presidinq iudoe of the Nebraska Workersl
CompensaEion Court shalI be charged vrith the
conservation of the assets of the Secor)d Injrlry Fund.
In furtherance of this purpose the Attorney ceneral
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shal1 appoint a member of his or her staff to represent
the Second Injury Eund in alI proceedings brought to
enforce claims for or agailrst the Second Injury Eund.

The State Treasurer, as custodian of the
Second Injury Eund, shall ftrrnish monthly to the
Nebraska V'lorkers' Compensatiorl Cortrt a statement of such
fund settinq forth the balance tl:ereof as of the
beginning of each month, the illcome therefrom, and the
sources thereof, the payments from such frtnd in itemized
form, and the balance on hand as of the last day of the
preceding moirth. The State Treasurer may receive and
credit to the fund any sum or sums which may at any time
be contribrrted to the state or the fund by the United
states of America or any agency thereof to which the
state may be or become entitled under any act of
Congress or otherwj-se, by reason of any payment made
f rom the fttlrd .

l",lllen the frtnd shal I equal or exceed f our
hrrndred thousand dollars, Ito ftlrther contributions
the|eto shaLI be reqtrired by employers, risk management
pooIs, or insurance carriers-IltelcejlEe! ; but
€hereaf€er wher)ever tlle amount of the fund shalI be
redtrced below two llrndred thousand dollars; by reason of
payments made pursuar)t to this sectj,onT or otherwiseT or
whenever the presidinct iudqe of the Nebraska Workers'
Compensation Corrrt shal-I determille that payments Iikel-y
to be made from the fulrd in the next sttcceeding year
wiII pLobably cause the fuud to be redtlced below two
hrrndred tllousand doIIars, the presidina iudae of the
compensati.on corrrt shall notify all- self-insrrrers and
the Director of Irlsttrance, who shalI ltotify all workers'
compensation illsttral)ce carriers and risk management
pooLs, that srrch contributiolls are forthwith to be
restrmed as of the date set in sttcl) notice and sttch
cor)tribtrtlorls shalI thereafter coI)tinue as provi.ded in
this secti.on after tlle effectlve date of srlch notice=
Such 7 and sueh contributions shalI thereafter contitNte
trnLi I the fru)d shall again amoultt to fottr hundred
thousand dollars. Out of the Secol)d Ilrjury Ftlnd, the
additior)al compensation payments shalI be made to such
employee or dependent by the compensatior) court ollce
each montl) in the same malrner as the salaries of the
employees of the compensatiou cotlrt are paid. In all
cases when a claim is asserted by the state on behalf of
the second Injtrry Eund against an employer, employer's
insurer. or risk managemelrt pool under this sectionT or
when a claim is made agaj.nst the Second Injltry Etlnd, the
state of Nebraska shaIl be impleaded as a party
plaintiff or defendant, as the case may require, and
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when so impleaded as a defendant, service of summons
shall be had upon the Attorney General. It shall be the
duty of the Attorney ceneral to act as attorney for the
state.

Any expenses necessari Iy incurred by the
Second Injury Eund or by the Attorney General on behalf
of the Second Injury Eund in any case when a claim is
asserted by the state on behatf of the Second Injury
Eund against an employer, employer's j.nsurer, or risk
management pool under this sectionT or when a claim is
made against the Second Injlrry EundT may be paid out of
the Second Injury Eund. Srrch expenses may be taxed as
costs and recovered by the Second Injury Eund in any
such case j.n which the Second Injury Eund prevaj.Is.

Sec. 2 - That section 4A-162.02, Revised
Statutes Supplement, 19A7, be amended to read as
foI lows:

'44-L62.O2. There is hereby created a special
trust fund for the purposes set forth in section
4A-162.01, which sum so set aside shall be known as the
Vocational RehabiLitation Eund.

The Vocational Rehabili.tation Eund shall be
for the purpose of making payments in accordance with
secti.on 48-162.O1. The State Treasurer shall be the
custodian of the Vocationa]- Rehabi.l,itation Fund and aII
money and securitj.es in the ftrnd shall be lteld it] trust
by the State Treasurer and shall not be money orproperty of the state. The Vocational RehabiLitation
Fund shall be raised and derived from the following
source: Every insurance company which is transacting
business i.n this state shall, on or befor.e March 1 of
each year, pay to the Di.rector of Insurance an amount
equal to one percent of the gross amoultt of direct
writing premiums received by i.t dtrring the preceding
calendar year for workersr compensation insrrrance
business done in this state. Every risk managemetrt pool
providing workers' compensation group self-insurance
coverage to any of its members shall on or before March
1 of each year pay to the Director of Il)surallce an
amorrnt eqtral to one percent of the prevailing premitrm
rate which titottld be paid for a policy of workers'
compensation insurance to i,nsure srrch risk.

The computation of the amounts as provided in
thj.s section shall be made on forms frrrnished by the
Department of Insurance and shalL be forwarded to the
department together with a swor.n statement by an
appropriate fiscal officer of the company attesting the
accuracy of the computation. The department shall
furnj.sh such forms to the companj.es and pools prlor to
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the end of the year for whj-clt the amounts are payable
together wj.th any information relatlve to the amounts as
may be needed or desirable. Upon receipt of the
payment, the director shall audit and examine the
comprrtatiolls and satisfy himself or herself that the
amounts have been properly paid ln colrformity $/ith this
section.

The Director of Itrsrtralrce, after llotice and
hearing pursuar)t to Chapter 44, article 23, may rescind
or refuse to reissue the l-icense of any company which
faj-Is to remit the amounts due itr conformity with this
section -

The Director of Insurance shall deposit the
amolrnts paid, in conformity with thj.s section, with the
State Treasurer for the benefit of the Vocational
Rehabilitation Eund promptly ttpon completion of his or
her audit and examination, ar:d in no event later thatr
May 1 of the year in \nthich the amoulrts have beetr
received, except that whelr there is a dispute as to the
amolrr)t payable, the proceeds may not be deposited by the
director with the State Treasttrer until disposition of
the controversy. one ; aHd eHe percent of the amotlnt
received shall be credited to the Department of
Ir)surance to cover the costs of admiuistratiolr.

Every employer i!) the occupations described in
section 48-106 who shall qrtalify as a self-iustrrer and
who sl)aII be issued a permit to self-insrtre shall
frrrnish to the State 'Ireasttrer for the benefit of the
Vocational Rehabilitatiotr EttIrd att at:nttaI amount eqttal to
one percent of the plevaiIing premium rate wltich wortld
be paid for a policy of workers' compel:sation insttrattce
to insrrre strch risk as provided in this section bttt iIt
no event less tl:ar: twenty-flve dollars.

The amounts reqrtired to be paid by the
insurance companies, risk managemellt pools, and
self-insurers trnder this section sl:alI be in additi.otr to
any other amoulrts, either itr taxes, assessmeltts, or
otherwise, as reqtrired rrnder ally other law of this
state.

Tlre presidino ittdqe of the Nebraska Workers'
Compensation Court shalI be charged with the
conservation of the assets of the Vocatiotral
Rehabilitation Elurd. The Attortrey General- shall appoint
a member of his or her staff to represent the Vocational
Rellabilitation Eund when necessary.

The State Treasrlrer, as custodian of the
Vocational Rehabj.Iitation Eund, shall furni.sh motlthly to
the Nebraska Workersr Compensation Court a statement of
such fund settiug forth the balance thereof as of the
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beginning of each month, the income therefrom, and the
sources thereof, the payments from such fund in itemized
form, and the balance on hand as of the last day of thepreceding month. The State Treasrrrer may receive and
credit to the ftrnd any sum or sums whiclt may at any time
be contri.buted to the state or the frrnd by the United
States of America or alty agency thereof to which the
state may be or become el)tj.tl-ed under ally act ofCongress or otherwise by reasoll of any payment made fromthe fund.

WI)en the ftrnd shalI eqtral or exceed forrr
hundred thousand dollars, t.ro further contt-ibutions
thereto shaII be required by employers, risk managemelltpooIs, or inslrrance carriers. Tlrereafter 7 bu€thereafter whenever the amount of the frrnd shall bereduced below two hrrndred thorrsand dollarsT by reason ofpayments made ptrrsuant to this sectionT or otherwiseT or
whenever the presidinq itrdqe of the Nebraska Workerst
Compensation Court shaIl determine tl)at payments likelyto be made from the fuDd in the next succeedi.llg yeartrill probably cause the fultd to be redrrced below two
InrDdred thousand doLlars, the presidin(r iudqe of thecompensatior) cout't shall noti.fy aII self-insrlrers ar)dthe Director of Irrsrlrance, who shaII notify alL workers'compersatiol) i.tlsurance carriers ar)d risk manacjemet)tpooIs, that strclr cor)tribrrtions are forthwith to be
resrrmed as of the date set in such r)otice atrd srrclrcontribtrtior:s shall thereafter. continrre as provided ir:
thi. s sectior: af ter the ef f ective date of srrch trot j.ce-
Such .7 aHd sHeh contributions shaIl thereafter continuetrntj"l the ftrDd shall a<-;ain amourlt to fo\rr llrndred
thousand doIIars. Out of the Vocati.onal Reltabil-itatiorl
Eurld, paymel:t.s shall be made in accordance with section4a-162.01 in the same mauner as for clai.ms against thestate.

Any expenses necessari Iy il)crrr.red by theVocatj.onal- Rehabilitati.on Fund may be paid orrt of Lhe
Vocational Rehabi Iitation ful)d-

Sec. 3- ThaE oricrirlal sectiotrs 4A-l2A altd4A-162-02, Revised Statrrtes Srrpplemetrt, 1987, .1re
repeaIed.
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