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basic proposition on the miscellaneous claim is that the
Banking Department asserted enough control over the NDIGC so
as to make it effectively an instrumentality of t he s t a t e
and the evidences of that are strong. First of all, under
the statutes the plan of organization for the N DIGC has t o
be a p p r o ve d b y t he St at e Banking Department and they
submitted it to the State Banking Department and th e S t a t e
Banking D epartment approved a s cheme that couldn' t
conceivabl y wor k . The membership of the NDIGC is
effectively controlled by the Banking Department and it was
the Banking Department that allowed Commonwealth effectively
to become a member of that organization at a time when they
knew t h a t an y l o sse s on t he . . . t h a t t h e col l ap se of
Commonwealth could not conceivably be supported by the fund.
Furthermore, the approval of the guarantee amount was in the
hands of the Banking Department. The NDIGC could do nothing
with regard to the guaranteed amount without the approval of
the Department of Banking. The Department of Banking
approved the increase from $10,000 to $30,000 at a time when
it well knew that that fund couldn't support $10,000 of
Commonwealth collapse much less $30,000. Those ar e s ome o f
the evidences that the Banking Department did in effect
effectively control NDIGC, t h at i t was in effect an
instrumentality of the state and, therefore, the s tate u n de r
contractual theory is liable.

PRESIDENT: One minute.

SENATOR BEUTLER: Now, I submit to you t h at t he be s t
evidence of whether they controlled or didn't control is
perhaps in their own mind and here is what they thought
a bout t h e i r r el at i ons h i p with the NDIGC. Here i s what t h e
Banking Department thought about it. He r e i s what John
Foley sai d on Au gu st 7 , 1979, t o a dep os i t o r . "The
institutions that h ave jo ined the NDIGC are all sta te
charter and supervised institutions as i s t h e NDI G C i t se l f ,
a c o r p o r a t i on supe r v i se d directly by th i s de partment."
That's the Banking Department telling a depositor it's okay
because we con t r o l t h e s i t u a t i o n , r i g ht i n p r i nt .

PRESIDENT: S e n a t o r Jac k l yn . . .Senato r H a b e rman, excuse me.
Then t he sp e ak i n g or de r i s Senator Smith, Vickers and
Wesely. Senator Haberman.

SENATOR HABERNAN: Nr . P re si de n t , members of the body, I
just passed out a sheet to you that I ' d l i ke t o have you
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