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the enacting clause.

PRESIDENT: The Chair recognizes Senator Baack.

SENATOR BAACK: Mr. President and col leagues, I ma k e t h i s
motion just to bring to your attention some problems that
might b e i nh er e n t i n t h i s l eg i s l at i on . I have d o n e s ome
research into this legislation a nd f ind that in al l
probability this legislation could be unconstitutional.
There have been a couple of test cases on legislation like
th is , o n e o f t he m i n I l l i n oi s a nd t h e ot he r i n Mar y l a n d . In
both cases the decision rendered was that th is was
unconstitutional because it violated the due process laws of
the 14th Amendment to the U.S. Constitution because it does
not allow a state the power to ask any out-of-state merchant
to either collect or remit sales tax. So this is one of the
problems wi t h t h e b i l l . I t h i nk that another problem is in
the enforcement provisions of the bill. The b i l l h as wi t h
i t . . . I t h i n k i f you w o u l d l o o k a t yo u r f i sca l not e , y o u w i l l
see some of the problems in this. The fiscal note states
that they are only going to allocate $5,000 to take care of
this. But I think if you read the fiscal note in i t s
ent i r e t y , you wi l l f i nd t h at i f they were really going to
enforce this law, it would take many times that amount
because it does allow any out-of-state vender, r ather t h a n
remitting the sales tax, it does allow them to just simply
send a list to the Department of Revenue. Then it would be
up to the Department of Revenue to send out notices to
a nyone wh o h ad b oug h t m e r c h and i s e from an out-of-state
merchant. T h e Department o f R e v e nue wo u l d se n d t hem a
notice, and then these people would send in their tax. So I
t h ink i t cou l d . . . I t h i n k on e o f t he statements in the fiscal
note says if a collection program were t o b e se t up , d at a
processing costs alone could be many times t he $5 , 000 t h a t
is shown in the fiscal note. So I t h i nk t h at t h i s b i l l had
good intentions of being possibly a revenue genera t o r . Bu t
I think what it could amount to is it could be a bill that
w ould b e a r ev en u e l ose r be c a u se we could find ourselves
creating a s mall bureaucracy within the D epartment of
Revenue just to administer this program. There i s an ot he r
fiscal note in there that says they have no i dea wha t k i n d
of revenue this might generate. But it could end up costing
as much a s a h a l f a million dollars to administer t h i s
program. So I think that one of the problems I have is I
don't understand why we would want to pass legislation that,
first of all, might be unconstitutional and, secondly , why

4352


