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LEGISLATIVE BILL 169
Approved by *he Governor April 26, 1983

Introduced by Newell, 13; Kilgarim, 7

AN ACT relating to revenue and taxation; to amend
sections 77-2703 and 81-125, Reissue Revised
Statutes of Nebraska, 1943, and section
77-2715.01, Revised Statutes Supplement, 1982;
+o provide for the setting of income and sales
tax rates by the Legislature; to change
provisions relating to the 1limitations of
setting tax rates and increments of the rates;
to provide procedures; to provide duties; to
harmonize provisions; to provide an operative
date; and to repeal the original sections, and
also section 77-2715.03, Reissue Revised
Statutes of Nebraska, 1943, and section
77-2715.02, Revised Statu*es Supplement, 1982.

Be it enacted by +he people of the State of Nebraska,

Section 1. That section 77-2703, Reissue
Revised Statutes of Nehraska, 1943, be amended to read
as follows:

77-2703. (1) There is hereby imposed a tax of
two per cent upon the gross receipts from all sales of
tangible personal property sold at retail in *his state,
the gross receipts of every person engaged as a pablic
utility or as a community antenna television service
operator, and the gross receipts from the sale of
admissions in this state until Jannary 1, 1970, and on
and after such date the rate shall be that which is set
by the State Board of Equalization and Assessment as
provided in section 77-2715.01. When there is a sale,
as defined in subdivision (13) of section 77-2702,
after March 26, 1974, the tax shall be imposed at the
rate in effect at the time the gross receipts are
realized under the accounting basis used by the retailer
to maintaip his or her books and records.

(a) The tax imposed by the provisions of this
section shall he collected by the retailer from the
consumer. It shall constitute a part of the purchase
price and until collected shall be a debt from the
consumer to the retailer and shall be recoverahle at law
in the same manner as other debts. The tax required to
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be collected by the retailer fromn the consumer
constitutes a dcht owed by the retailer of this state;
{(b) Tt is unlawful for any retailer to

advertise or to hold out or tn state to +the public or to
any customer, directly or indirectly, +that the tax or
part thereof will he assumed or absorbed by *he retailer
or that it will not be added *o the selling, renting, or
leasing price of the proper*y sold, rented, oar leased,
or that, if added, it or any part thereof will be
refunded. The provisions of ¢this subdivision shall not
apply to a public utility;

() The tax reguired to bhe collected by +he
retailer from the purchaser, unless othervwize provided
by statute or by rule and requlation of the Tax
Commissioner, <hall be displayed separately from the
list price, the price advertised in the opremises, *he
marked price, or other price on the sales check or other
proaf of sales, rentals, or leases;

{dy For +*he purpose of more efficiently
securing the pavment, collection, and accoup*ing for the
sales tax, and for the convenience of the retailer in
collecting the sales *ax, it shall be the du*y of the
Tax Commissioner to adopt and promulgate appropriate
rules arnd requlations prescribing a schedule or
schedules of *he amounts to he collected from the
consumer or user to effectuate +*he computation and
collection of *+he tax imposed by the provisions of
sections 77-2701 +o 77-27,135. Such schedule or
schedules shall provide that the tax shall be collected
from the consumer or user uniformlvy on sales according
to brackets based on sales prices of the i*tem or iteus
and shall provide that no +ax be collected on sales
below a sum of fifteen cents; PROVINDEN, that the Tax
Commissioner may authorize computation and collection of
the tax uniformly on a straiqght percentage basis in lieu
of hrackets in situations involving machine or computer
billing;

{(e) The uce of rokens or stamps for the
purpose of collecting or of enforcing the collection of
the taxes imposed in sectinns 77-2701 +o 77-27,135 or
for any other purpose in connection with such taxes is
prohibited;

i) For the purpose of the proper
administration of *the provizions of sections 77-2701 to
77-27,135 and *o preven* evasion of *he retail sales tarx
it skall be presumed *hat all gross receipts are suhject
*o the tax until the con‘rarv is established. The
burden of proving *hat a sale of +tangible personal
property is not a sale at retail is upon the person who
makes the =sale unless he or she takes, in good faith,
from the purchaser a resale certificate to <*he effeact
+hat the proper*y is purchased for the purpnse of
reselling, leasing, or renting it or takes, in good
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faith, an exemption certificate pursuant to subsection
(7) of section 77-2705. Receipt of a resale certificate
or exemption certificate, taken in gqood faith, shall be
conclusive proof for the seller that the sale was made
for resale or was exenmpt;

{(g) Whenever any retailer shall make delivery
of any tangible personal property in this state on or
after June 1, 1967, it shall be conclusively presumed
that such propertvy was sold at retail on or after June
1, 1967, unless the delivery thereof is made pursuant to
a contract executed in wri*ing for a fixed price hefore
June 1, 1967, with at least twenty-five per cent of the
total price paid prior to June 1, 1967, and such
delivery is made prior to Auqust 31, 1967;

(h) In the rental or 1lease of automobiles,
+rucks, trailers, semitrailers, apd truck—tractors as
defined in section 60-301, for periods of thirty days or
more, the lessor mav elect not to collect and remit the
sales tax on the gross receipts and instead pay a sales
tax on +he cost of such vehicle. If such election is
made, it shall be wmade pursuant to the following
conditions:

(i) Notice of the desire *o make such election
shall be filed with the Tax Commissioner and shall not
become effective until the Tax Commissioner is satisfied
that the taxpayer has complied with all conditions of
this subsectiosn and all rules and regqulations of the Tax
Commissioner;

(ii) Such election when made shall continue in
force and effect for a period of not less than two years
and thereafter until such time as the 1lessor elects to
terminate the election;

(iii) When such election is made, it shall
apply to all vehicles of the lessor rented or leased for
periods of thirty days or more. If the lessor rents or
leases other vehicles for periods of less than thirty
days, such lessor shall maintain bhis or her books and
records and his or her accounting procedure as the Tax
Commissioner shall prescribe; and

{iv) The Tax Coammissioner by rule and
regulation shall prescribe the contents and fora of the
notice of election, a procedure for the determination of
the tax base of vehicles which are under an existing
lease at the ¢time such election becomes effective, the
method and manner for terminating such election, and
such other rules and regulations as may be necessary for
the proper administration of this subdivisioan;

(i) If a sales or use tax has been paid on the
purchase, storage, use, or other consumption of tangible
personal property used in the performance of a
construction contract, which contract is with the
project owner, is for a fixed price, and has been
executed prior to June 1, 1967, and which tangible
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personal property is incorporated into the project and
transferred to the owner of the structure constructed
apon the completion of the contract, the person having
paid such sales or use tax shall be entitled to a refund
of the amount of taxes so paid. The Tax Commissioner
shall by rule and regulation provide the manner and
means of applying for such refund and shall require the
furnishing of such proof as may reasonably be required
to establish the fact that such proverty wvas used in the
completion of a contract as defined in this sabdivision
and that any sales or use tax has in fact been paid on
such tangible personal property;

(j) The tax imposed by the provisions of this
section on the sales of motor vehicles, +trailers, and
semitrailers as defined 1in section 60-301 shall be the
liability of the purchaser and the tax shall be
collected by the couanty treasurer at the time the
purchaser makes application for the reqgistration of the
motor vehicle, trailer, or semitrailer for operation
upon the highways of this state. At the time of the
sale of any motor vehicle, trailer, or semitrailer, the
seller shall (i) state on the sales invoice “he dollar
amount of the tax imposed hereunder, and (ii) furnish to
the purchaser a certified statement of the transaction,
in such form as the Tax Commissioner shall prescribe,
setting forth as a mipimum the total sales price, the
allowance for any trade-in, and the difference between

the two. The sales tax due shall be computed on the
difference between the total sales price and the
allowance for any trade-in as disclosed by such

certified statcment. A copy of such certified statement
shall also be furnished to the Tax Cosmissioner. Any
seller who fails or refuses to furnish such certified
statement or who willfully falsifies any such statement
shall be gquilty of a misdemeanor and shall, upon
conviction thereof, be punished by a fine of not less
than twenty-five dollars nor more than one hundred
dollars. If the seller fails to state on the sales
invoice the dollar amount of the tax due, the purchaser
shall have the right and authority +o rescind any
agreement for purchase and to declare the purchase null
and void. TIf the purchaser retains such motor vehicle,
trailer, or semitrailer in this state and does not
register it for operation on the highways of this state
within twenty days of the purchase thereof, the tax
imposed by the provisions of this section shall
immediately thereafter he paid by *he purchaser to the
county treasurer. The county treasurer shall report and
remit the tax so collected to the Tax Comnmissioner at
such times as *he Tax Commissioner may require by rule
and regulation. The county treasurer shall deduct and
withhold for the wuse of the county general fund the
collection fee permitted to be dedncted by any retailer
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collecting the sales tax; PROVIDED, this collection fee
shall be forfeited if the county treasurer violates any
rule or requlation pertaiming to the collection of the
use tax; and

{k) The Tax Commissioner shall adopt and
promulgate necessary rules and regulations for
determining the amount subject to the taxes imposed by
the provisions of this section so as to insure that the
full amount of any applicable tax is paid in cases in
which a sale is made of which a part is subject to the
taxes imposed by the provisions of this section and a
part of which 1is not so subject and a separate
accounting is not practical or economical.

(2) A use tax is hereby imposed on the
storage, use, or other consumption in this state of
tangible personal property purchased, leased, or rented
from any retailer on or after Jume 1, 1967, for storage,
use, or other consumption in this state at the rate set
as provided 1in subsection (1) of this section on the
sales price of the property or, in the case of leases or
rentals, of said lease or rental prices.

(a) Every person storing, using, or otherwvise
consuming in this state tangible personal property
purchased from a retailer or leased or rented from
another person for such purpose 1is liable for the use
tax at the rate in effect wvhen his or her liability for
the use tax becomes certain under the accounting basis
used to maintain his or her books and records. His or
her liability is not extinguished wuntil the use tax has
been paid to this state, except that a receipt from a
retailer engaged 1in business 1in this state or from a
retailer who is authorized bhy the Tax Commissioner,
under such rules and requlations as he or she wmay
prescribe, to collect the sales tax and who is, for the
purposes of sections 77-2701 to 77-27,135 relating to
the sales tax, regarded as a retaller engaged in
business in this state, given to the purchaser pursuant
to subdivision (b) of this subsection is sufficient to
relieve the purchaser from further liability for the tax
to which the receipt refers.

{b) Every retaller engaged in business in this
state and selling, leasing, or reating tangible personal
property for storage, use, or other consumption im this
state, shall, at the time of making any sale, collect
any tax which may be due from the purchaser and shall
give to the purchaser, upon reques*, a receipt therefor

in the manner and form prescribed by the Tax
Commissioner.
{c) The Tax Comnmissioner, in order to

facilitate the proper administration of the use tax, may
designate such person or persons as he or she may deem
necessary to be use tax collectors and delegate to said
persons such authority as is necessary to collect any
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use tax vwhich is due and payable to the State of
Nebraska. The Tax Commissioner shall require of all
persons so designated a surety bhond in favor of the
State of Nehraska to insure against any misappropriation
of state funds so collected. The Tax Commissioner may
reguire any tax official, «city, county, or state, to
collect the use tax on behalf of the state. 1All persons
designated to or required to collect the use tax shall
account for such collections in the manner prescribed bw
the Tax Commissioner. WNothing inm this subdivision shall
be so construed as to prevent the Tax Commissioner or
his or her emplnyees from caollecting any use taxes due
and payable *o the State of Nebraska.

(1) All persons designated to collect the use
tax and all persons required ¢to collect the use tax
shall forward the to*al of such collections +o the Tax
Commissioner at such time and in such manner as *he Tax
Commissioner may prescribe. Such collectors of the use
tax shall deduct and withhold from the amoun* of taxes
collected three per cent thereof as reimbursement for
the cost of collecting the tax, but such deduction shall
be forfeited to the State of Nebraska if such collector
violates any rule, regulation, or directive of +the Tax
Commissioner.

{e) For the purpose of the proper
administration of the provisions of sections 77-2701 to
77-27,135 and to prevent evasion of the ase tax, it
shall be presumed *hat tangible personal property sold,
leased, or rented by any person for delivery in this
state is sold, leased, or rented for storage, use, or
other consumptiom in this s*ate until the contrary is
estahlished. The burden of proving the contrary is upon
the persom who purchases, leases, or rep*s the property.

(f) Tt shall be further presumed in the
absence of eviderice to the contrary, that tangible
personal proper*y shipped or brought to this state by
the purchaser after June 1, 1967, wvas purchased froa a
retailer on or after that date for storage, use, Or
other consumption in this state.

Sec. 24 Tha* section 77-2715.01, Revised
Statutes Supplement, 1982, be amended to read as
follows:

77-2715.01. (1) {a) _Conmmencing in__1984__the
Legislature shall apnually An or hefore Hovember 35 nf

each year; the State Board of fquatirzation and
Assessmpent shall set the rate of the income tax imposed
by section 77-2715 for the taxable year beginning in

the subsequent calendar year, and ‘he rate of the sales
tax imposed by subsection (1) of section 77-2703 which
will be effective from January 1 through Decembher 31 of
the succeeding year, except that for the period May 1
through pDecember 31, 1982, the rate of the sales tax
shall be three and one half per cent.
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ffect umtil permanest _rat
Legiglature in__accordance_wi the_provisions_ _of this

P LI T i SRR L e 2y )

Recoantzing +that an adequate eanh Flow ¢s
necessary +¢o maintain +he orderity inplementation of
vartons leqisintive acts; 24+ is mandatory +hat the
funding of +hose acts wvhich have a fiseal impact beyond
a edyrreant appropriations year be considered when setting
the sates and income ¢tar ratess Accordingty; the
parpose of this subhsection i3 +o provide ¢hat the State
Board of HEqualirzation and Assessment shall set rates
hased on apprepriations and the expreas obhiigacitons of
the treqgistature <£or the +yo ancceeding enlendar yenars
foliowing the rate-sesting datex Sneh action witl
provide an adequate eash £towy the orderiy
impiementation of +he funding of acts as in+tended by the
tegisinture; and elininate drastic fluctuations in ¢the
state sales and inconme tazr rates:

42} ¥In fixzing the rates; +he S+ate Board of
Equaitrzation and Assesament shail £Firet determine +he
status of ati epproprimtions and express obligqations £or
+the nex+ tvo succeeding ecatendar years foliowing <¢he
rate-setting date vhich nmast be financed from 4he
receipts from the sates and wuse +axes; +the individual
and ecorporation income and franchise <+axes and other
nisceitaneons receipts +o +he Generat Pund; from a
certified statement of nil appropriantions and express
obttqations for 4+he next +wo succeeding ealendar years
folloving the rate-setting date made by +the mnost recent
requiar session of +he feqisisture; which satateaent the
Birector of RAdmintstrative Servieces shall prepare and
furnish prier to *he conveninqg of sueh hoard:

by If +he tegislature shouid neet in =a
special session during any year; &he bonrd shaill add te
the appropriations and express obiigations as certified
pursuant 4o subdivistean (ay of +his anbsection; the
appropriation for the legisiative session; ati
sataceltaneons ctatns; defictency bitis; and ati
energency appropriations and expresas obiiqations:

{ey Phe board shaii: +hen detersmine the hatance
of +he General Pund at the beginning of +he period under
consideration and the estimated receipts +o the Generaid
Pund from aiil sourees other +han the snies; use; incame;
and franchise ~arxes for ¢this periods

{4y (h) The Legislature board shall ¢hen set
the rates of the sales tax and income tax so that the
estimated funds available pursuant to subdivision {ec) of
this sebsection plus estimated receipts from the sales,
use, income, and franchise taxes will be not less than
+wo three per cent nor more than seven per cent in
excess of the appropriations and express obligations for
the next tvo succeeding calendar years, foliowing +the
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rate-setting date as determined purssant to suhdivisions
{ay and {b) of ¢this subsections The purpose of this
subdivision is to insure that there shall be maintained
in the state treasury an adeguate General Fund balance,
considering cash flow, to meet the appropriations and
express obligations as certified as provided tn

{g) {e¥ The rates of the sales and income
taxes shall be fixed so tha*t the +total sales and use
taxes levied will as nearly as possible egual the total
individual income tax levied for the calendar year for
vhich the rates so fixed will he effective. except vhen
a change in *he =ales and use tax rate or individual
tneome 4ax  rate would be required soleily to peet the
orovisions of this suhdivistons The Legislature beard
shall set +the rates in such a manner that total sales
and use *ax revenue should not exceed total individual
income tax revenue in any particular year.

{d) 1fy For purposes of ttis subsection, total
sales and use taxes levied shall mean the total state
sales and use tax 1liability of all taxpayers for the
calendar year minus total food sales tax credits
attributable to +he same periad. Total income and
franchise taxes levied shall mean the total state income
and franchise tax liability of all taxpayers for the
calendar year, bhefore deduction of food sales tax
credits.

{e). {9y The sales tax rate so fixed by the
Legislature beard shall be an increment of gpe _half
one-fourth of one per cent, and the income tarx rate so
fixed shall be an increment of one haif of ene per cent.

{f) 4hy For purposes of this section, express
obligation shall mean an obligation which has fiscal
impact iden*ifiable by a sunm certain or by an
established percentage or other determinative factor or
factors.

(2) The baard shatl meet (a) within fifreen
days after <+he addournment of eanch reguiar session of
the tegisinture; (h}y within +hirty days after each
special session of the tegisltature; and (€} not iater
than +he }later of i) sizxty daya after pas=age and
approvat or ity fif+een days prior %o the effective
date of any changes in ¢the provisions of the interani
Revenne code of 4954 and nnendments thereto; other
provisiona of +he lawvs of +he United States relating to
federal income +axes; or +the rules and requiations
issued under aneh iavws; +f <eunech federal ehanges wounid
tnerease or decrease +he ¢total projected income and
franechise taxes ievied for any ¢+velve-morth period by an
anount equat to or qreater than the amonnt of reveane
ratsed from such sources by & one haif per cent dax rate
increment nand =hail determine wvhether +he raten for
saies +¢ax and income tax must be changed: it eny
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neeting of the honrd held due +o changes in federal iaw;
+he board =hail nsdqust ¢he incone tax rate so0 that the
totat income and franchise taxes ievied shali as neariy
as possihie equal the income and franchise tares which
would have been levied tf there had been ra change in
the federat aws The Speaker of *the legislature _and the
chairpersons__

ttee, and__Appropriations Committee _shall

determine whether the rates for sales tax and income tax
should _be changed. In making such determination 4he
board they shall recalculate the requirements pursuant
+o the formula set forth in subsection (1) of this
section, *aking into consideration the appropriations
and express obligations for any sueh speetal session,
all wiscellaneous claims, deficiency bills, and all
emergency appropriations.

In the event it i determined by a majority
vote that +he hoard émtermines +the rates must be changed
as a result of 3 sweh reqular or special session or as a
result of a change in the provisions of the Internal
Revenue Code of 1954 and amendments thereto, other
provisions of the laws of the United States relating to
federal income taxes, and the rules and regulations
issued under such laws, they shall petition the Govermor
to call a special session of _the Legislature _to make
whatever rate changes may_he necessary. =uch saies ¢ax
rate shatt be made effective nt +the heginning of any
calendar month within the enrrent catendar year and such
income +tax rate shell be effective for +he current
tarxabie years

{3} Pubiic notice of any neeting of the bhoard
at vhich sales and inecome tax rates are to bhe considered
shati be qiven at least ten days prier +o the meeting;
by 2 nevs reiease for s+atevide distribubion; by
pubhtication in a leqal nevspaper of general circulation
én the sta+e; and in auch other foras as ¢the Par
Eoanianioner shail deen appropriater The notice shaill
contein an agenda of antters +to bhe taken ap; and =
atatement thaet atl written reports and fiseal data to bhe
considered by the bHoard at +the wmeeting shaitt be
availahle to the pubiiec at the Pax Connissionerts office
during normat busine=s hours at 3least two business days
prior to the meetings

Sec. 3. That section 81-125, Reissue Revised
Statutes of Nebraska, 1943, be amended to read as
follows:

a1-125. The Governor shall on or before
January 15 present to *he Legislature a complete budget
for all the activities of the state receiving

appropriations or requesting appropriations, except that
the Governor during his or her first year in office
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shall present suck hudget to the Legislature oa or
before February 1. Such budget shall be a tentative
work program for the coming biennium, containing a Full
and itemized report of the expenditures from
appropriations made by the previons Legislature and the
items which the Governor deems worthy of consideration
for the coming biennium, for the respective departments,
offices, and institutions, and for all o*her purposes;
the estimated revenue from taxation, the estimated
revenue from sources other than tarxation, an estimate of
the amount required to be raised by taxation and the

sales _and income__tax _rategs _pegessary_*o__raise__such

amount, and recommendations as to deficiency funding
requirements pursuant to section 50-423. The budget as
transaitted to the legislature shall shaw the estimated
requirements for each activity of the state as prepared
by the Department* of Administrative Services and the
Ffinal recomaendation of the Governor. The hudget shall
comprise the complete report to the Legislature of all
appropriations wade by the previous Legislature and
expenditures therefrom hy all agencies receiving
appropriations, and the report of expenditures contained
in the budget stall be in 1lieu af all other biennial or
other fimancial reports required by statute to the
Legislature by expending aqencies of appropriations and
expenditures for their own activities, except the
bienrnial report of the State Treasurer and Director of
Administrative Services.

Sec. 4. This act shall hecome operative oa
January 1, 1984.

Sec. S. That origimal sections 77-2703 and
81-125, Reissue Revised Statutes of Nebraska, 1943, and
section 77-2715.01, Revised Statutes Suoplement, 1982,
and also sectiom 77-2715.03, Reissue Revised Statutes of
Nebraska, 1943, and section 77-2715%.02, Revised Statutes
Supplement, 1982, are repealed.
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