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d i s t i n g u i s h e s  on th e  b a s is  o f  age on a n o t h e r. And th o s e  
k in d s  o f  c l a s s i f i c a t i o n s  a re  c l e a r l y  u n c o n s t i t u t i o n a l .  We 
a ls o  had an a p p l i c a t i o n  o f  t h i s  usage in  a c a s e  r e g a r d in g  
th e  C o ch ran  b r o t h e r s  ab o u t two and a h a l f  y e a r s  a g o , and 
th e  two gentlem en were j a i l e d  f o r  ro u g h ly  60 d a ys w h ile  
th e y  made a p p l i c a t i o n  to  th e  F e d e r a l C o u rt. The F e d e r a l 
C o u rt s a id  th a t  N e b raska s t a t u t e  was u n a c c e p t a b le  b e c a u se  
i t  d id  n o t have ad e q u ate  due p r o c e s s  g u a r a n t e e s .  Judge 
Urbom w ro te  th o s e  g u a ra n te e s  in  th e  C och ran  d e c is io n  and 
th o s e  g u a ra n te e s  now a p p e a r in  th e  b i l l  on pages 4 and 5.
The b i l l  a c c o m p lis h e s  t h i s ,  i t  s e t s ,  number o n e , th e  s ta n d a rd  
u n d e r w h ich  you can j a i l  somebody f o r  b e in g  a m a t e r ia l  w i t ­
n e s s ,  and t h a t  s ta n d a rd  i s  when a ju d g e  d e te rm in e s  in  th e  
e x e r c is e  o f  h is  d is c u s s io n  th a t  su ch  r e le a s e  w i l l  n o t 
r e a s o n a b ly  a s s u r e  th a t  th e  w it n e s s  w i l l  a p p e a r and t e s t i f y  
a t  a t r i a l .  S e c o n d ly , i t  i n d i c a t e s  th e  due p r o c e s s s  g u a ra n ­
te e s  f o r  th e  h e a r in g  w h ich  a m a t e r ia l  w it n e s s  has a v a i l a b l e  
to  them b e fo re  th e y  a re  j a i l e d .  T h i r d l y ,  i t  a llo w s  f o r  
p ro s p e c t  o f  a bond. And, f o u r t h l y ,  i t  c r e a t e s  a s e r i e s  o f  
r e s t r i c t i v e  o r  l e a s t  r e s t r i c t i v e  a l t e r n a t i v e s  t h a t  a ju d g e  
c o u ld  a p p ly .  T h at means t h a t  b e fo re  th e y  can be j a i l e d ,  th e  
ju d g e  s h o u ld  c o n s id e r  p la c in g  th e  p e rs o n  in  th e  c u s to d y  o f  
a d e s ig n a t e d  p e rs o n  o r  o r g a n i z a t i o n , o r th a t  th e  ju d g e  
s h o u ld  c o n s id e r  p la c in g  r e s t r i c t i o n s  on t r a v e l  and a s s o c ia ­
t i o n ,  o r  p la c e  o f  a b o d e , o r th a t  th e  ju d g e  may r e q u ir e  an 
e x e c u t io n . . . th e  e x e c u t io n  r a t h e r  o f  an a p p e a ra n c e  bond. A l l  
o f  th o s e  s h o u ld  be c o n s id e r e d  p r i o r  to  th e  j a i l i n g  o f  a 
p e rs o n  to  s e r v e  a s a m a t e r ia l  w it n e s s .  Now i f  none o f  th o s e  
o t h e r  c irc u m s t a n c e s  w i l l  a p p ly ,  th e n  th e  ju d g e  i s  f r e e  to  
go ahead a f t e r  t h e re  has been a h e a r in g  and j a i l  th e  m a t e r ia l  
w it n e s s .  What t h i s  does th e n  i s  ta k e  our decades o ld  m a t e r ia l  
w it n e s s  s t a t u t e  and s o lv e  th e  c o n s t i t u t i o n a l  f la w s  th a t  
e x i s t .  I t  has been r e p o r t e d  o ut by th e  J u d i c i a r y  Com m ittee.
I t  i s  a p p ro v e d  by th e  N e b ra sk a  S t a t e  B a r A s s o c ia t io n .  I t  
i s  th e  recom m endation o f  th e  LR 154 Committee and I  w ould 
move i t s  a d o p tio n  by th e  body.

SENATOR DWORAK PRESIDING

SENATOR DWORAK: The m otion i s  to  ad van ce  to  E & R I n i t i a l .
A l l  th o s e  in  f a v o r  say  a y e .

CLERK: S e n a to r  Dworak v o t in g  a y e .

SENATOR DWORAK: Have you a l l  v o te d ?  The s o o n e r we v o te  we
can g et on w i t h . . . .

SENATOR LANDIS: I  w o u ld n ’ t want to be th e  f i r s t  one t o d a y ,
and I  have been s i t t i n g  in  my s e a t  q u i e t l y  v o t in g  on e ve ryb o d y 
e l s e ' s  b i l l  ( i n t e r r u p t i o n ) .
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