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INTRODUCTION

In 1997, the Nebraska Legislature passed LB 636 and imposed occupational regulations
on “any water-based fire protection system contractor who installs, repairs, alters, adds to,
maintains, or inspects water-based fire protection systems in this state[.]”! LB 636 is currently
codified as Neb. Rev. Stat. §§81-5,158 to 81-5,164.

Water-based fire protection system contractors are required to obtain a “contractor
certificate” from the State Fire Marshal (“SFM”) by obtaining insurance providing at least $1
million in coverage, paying a certificate fee of up to $100, and submitting an application which
includes the name of a “responsible managing employee.”” Upon submission of a complete
application and the other supporting materials, an examination is scheduled and administered by
the SFM for the responsible managing employee. After successful completion of this
examination, the SFM issues the certificate within thirty days.?

The certificate must be renewed annually. Renewal requires payment of a renewal fee of
up to $100 and submission of a sworn affidavit affirming that responsible managing employee
previously examined by the SFM is still employed by the contractor holding the certificate.*

A responsible managing employee may only serve in that role for one contractor at a
time, and no more than two such contractors in any twelve-month period. If that employee ceases
employment with the contractor holding the certificate, that contractor has six months — or until
expiration of the current certificate, if that is earlier — to submit a new application.’

Violation of the act is a Class V misdemeanor.®

' Neb. Rev. Stat. §81-5,159(1)
2 Neb. Rev. Stat. §81-5,159(2)
3 Neb. Rev. Stat. §81-5,159(3)
4 Neb. Rev. Stat. §81-5,159(4)
3 Neb. Rev. Stat. §81-5,159(5)
¢ Neb. Rev. Stat. §81-5,163
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PROGRAM OPERATIONS DATA AND STATE-BY-STATE
COMPARISON

On September 11, 2019, committee staff submitted a survey request to the SFM for the
purpose of collecting historical information on its operation of this regulatory program. The
committee received the agency’s electronic response on October 31, 2019. Because this program
is administered by a code agency and not by an independent board or commission, there are no
data pertaining to occupational board membership, qualifications, or meetings.

The agency provided with its response a list of resources on the regulation of this
occupation in other states. The agency response indicates that thirty states currently regulate
water-based systems layout. Fifteen states regulate the inspection and testing of water-based
systems. The agency response also references the standards for contractors performing work for
the federal Government Services Administration. Many of these states, including Nebraska, use
common language and organization that were no doubt drawn from model legislation distributed
nationally.

Not every state adjacent to Nebraska is listed in the agency response as regulating
water-based fire protection system contractors. Kansas inspects and tests water-based systems
but does not appear to regulate the occupation as such. No relevant regulations of any kind were
noted for Wyoming or Missouri. However, lowa, South Dakota, and Colorado all regulate the
occupation directly. Iowa and South Dakota additionally maintain regulations relating to the
inspection and testing of the installed systems. The Nebraska policy of requiring one
“responsible managing employee” for each contractor appears to also be the policy in Colorado.’
South Dakota has a similar requirement for a “qualified fire sprinkler system technician.”®

(The full agency response with supporting documents is attached to this report as Appendix A.)

78 C.C.R. 1507, §2.14
#S.D. Admin. R. 20:38:38:02
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REVIEW OF BASIC ASSUMPTIONS UNDERLYING CREATION OF THE
OCCUPATIONAL REGULATIONS

In its hearing on LB 636 on February 21, 1997, the Government, Military and Veterans
Affairs Committee received testimony from a number of proponents, including Sen. Cudaback
(the bill’s introducer), State Fire Marshal Mike Durst, individual contractors and firms working
in this field, and the Fire Sprinkler Contractors Association. There was no opposition or neutral
testimony presented at the hearing.’

In this public committee hearing, proponents of the proposed regulations emphasized the
life safety issue at stake in the installation of fire sprinklers, the then-new changes in code
requirements and construction practices, and enforcement challenges posed by existing building
inspection procedures, under which a system was to be inspected only after completion and
application for a certificate of occupancy.

Industry representatives emphasized the broad support among their colleagues for the
new regulations (represented as being greater than 90 percent of trade organization members).
One testifier speaking on behalf of a trade organization emphasized that he believed the proposed
regulations were not excessively onerous and should not pose an insurmountable obstacle to

“people [going] into business for themselves.”"”

It appears from this hearing testimony that the basic assumptions underlying the creation
of the occupational regulations included the perceived:

e need for protection of future building occupants from fire sprinkler system defects that
could result in loss of life and property;

e inadequacy of the previous practice of inspecting fire sprinkler systems and remedying
any defects in such systems after installation is already completed; and

e need for assurance that all contractors working in this field employ at least one person in
a supervisory role who has demonstrated proficiency in industry standards and
government regulations pertaining to fire sprinkler systems installation.

® Hearing transcript. Hearing on Legislative Bill 636. Government, Military & Veterans Affairs Committee of the
95th Nebraska Legislature, February 21, 1997.
01d. at 62.
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OBRA POLICY ANALYSIS

The Occupational Board Reform Act (“OBRA”) makes several statements of policy
which committees are instructed to apply as part of the regular OBRA review process."!

1. Does the occupational regulation protect the fundamental right of an individual to
pursue a lawful occupation?

a. Analysis: The current occupational regulation of water-based fire protection
contractors is limited in scope to require that every contractor employs one person
who is responsible for compliance with laws and regulations pertaining to the
installation of this specialized plumbing. Because the occupational regulation
does not apply to every person working in this field, it does not pose a significant
barrier to entry to employment in this occupation.

The regulation does create an additional obstacle for entrepreneurs wishing to go
into business for themselves in this field. However, because the application and
examination process entails an experience requirement, recommendation, and a
minimal fee, but no educational prerequisite or other personal qualifications, it
appears that this occupational regulation does not as it is currently enforced
impair the right of an individual to pursue a lawful occupation.

2. Does the occupational regulation use the least restrictive regulation necessary to
protect consumers from undue risk of present, significant, and substantiated harms
that clearly threaten or endanger the health, safety, or welfare of the public when
competition alone is not sufficient and which is consistent with the public interest?

a. Analysis: Committees completing their regular review of occupational regulations
under OBRA shall determine whether an occupational regulation is the least
restrictive regulation necessary to mitigate the risk of harms that might otherwise
result from the practice of the occupation.'?

Based on the legislative record, the concern of the Legislature addressed by these
occupational regulations is that faulty installation of water-based fire protection
systems may result in loss of life, serious injury, and property destruction.
Remediation of faulty installations is expensive, and an inspection upon
application for a certificate of occupancy was judged by the Legislature to be
inadequate.

T See Neb. Rev Stat. §§84-946 and 84-948(7)
2 Neb. Rev. Stat. §§84-937 and 84-948(4)
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The requirement for insurance is justified by the need to protect a person who is
not party to a contract with the regulated contractor, e.g., future owners or
occupants of buildings fitted with water-based fire protection systems.'?

An imbalance of knowledge about the service to be provided justifies the
requirement for a certification requirement for one person employed by each such
contractor. The current occupational regulation arguably acts as a certification and
not a license as those terms are defined in OBRA because although the applicant
must be examined and found proficient in the legal requirements for performance
of this specialized type of plumbing work, the regulation does not impose other
personal qualifications, e.g., educational prerequisites or moral standing."* The
one major exception is the requirement of five years experience in the field to
qualify for the certification.

3. Is the occupational regulation enforced only against individuals selling goods or
services explicitly included in the governing statutes?

a. Analysis: Although plumbers are subject to different occupational regulations
beyond the scope of this report, the insurance and certification requirements for
water-based fire protection system contractors is only imposed on contractors
actually engaged in the installation, repair, alteration, addition to, maintenance, or
inspection of such systems.

4. Is the occupational regulation construed and applied to increase opportunities,
promote competition, and encourage innovation?

a. Analysis: According to the testimony of interested parties that is included in the
legislative record for the enacting legislation, these regulations do not pose a
significant obstacle to entrepreneurial opportunities. This committee is not aware
of any evidence to the contrary. The statistics provided by the SFM indicate that
no certifications have been denied during the period from FY 2014-2015 through
FY 2018-2019. Similarly, the SFM reports that there have been no certifications
revoked or penalties assessed during the review period, and that it has issued 262
certifications in total, 55 of which are currently active. Although it is possible that
the certification requirement may be deterring some applications, it does not
appear that the regulation is substantially interfering with opportunities to
compete in this field.

13 See Neb. Rev. Stat. §84-948(4)(d)
14 See Neb. Rev. Stat. §§84-939 and 84-941
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APPENDIX A: AGENCY SURVEY RESPONSE

Committee of Jurisdiction:

General Information

Government, Military and Veterans Affairs

Occupation Regulated:

Water-Base Fire Protection System Contractor

Occupational Board:
N/A
Contact:
John Dodds
Purpose:

Fire Sprinkler systems are an integral part of ensuring public safety—simply put they save
lives. The licensing requirement was put in place to ensure that the installation companies
have a person on staff that had the required knowledge, training and experience to design,
install, maintain, and operate the systems in accordance with the adopted code
requirements. This person also serves as the point of contact for the Agency during the

projects in case of questions or concerns.

Regulated Professionals:
55
Year Created:
1997
Year Active:
22
Sunset Date:
None

Statutory Authorization:
§81-5,158-§81-5,164
Parent Agency:
State Fire Marshal

Number of Members: N/A
Who Appoints: N/A
Legislative Approval: N/A

Qualifications of Members: N/A

Per Diem: N/A

Expense Reimbursement: N/A

Authorization

Memberships

2019 OBRA Report — Water-Based Fire Protection System Contractors
Government, Military and Veterans Affairs Committee of the Nebraska Legislature

Page 6 of 10



Term Length: N/A
Terms Rotate or Expire at Once: N/A

Meetings
Required FY 2018-2019:
0
Held FY 2018-2019:
0
Required FY 2017-2018:
0
Held FY 2017-2018:
0
Required FY 2016-2017:
0
Held FY 2016-2017:
0
Required FY 2015-2016:
0
Held FY 2015-2016:
0
Required FY 2014-2015:
0
Held FY 2014-2015:
0

Operations

Support Staff:
1

Shared or Separate:
Shared

FY 2018-2019 Budget:
409

FY 2017-2018 Budget:
367

FY 2016-2017 Budget:
342

FY 2015-2016 Budget:
345

FY 2014-2015 Budget:
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337
e Other Funding Sources:

§81-5,159 allows for up to a $100.00 fee to the State Fire Marshal Cash Fund
e Spending Authority:

§81-505.01

Other
e Government Certificates Issued:
262
e Issued Certificate Descriptions:
A letter acknowledging the certification of a specific individual for a specific company for a
set time period accompanies a numbered certificate issued to the individual who was
submitted as the Responsible Managing Employee.
e Government Certificates Revoked:

0

e Revoked Certificate Descriptions:
N/A

e Government Certificates Denied:
0

e Denied Certificate Descriptions:
N/A

e Government Certificates Penalties Against:
0

e Penalty Certificate Descriptions:
N/A

e Explanation of Effectiveness:
The required regulations have been effective because they have ensured that each company
who wished to operate within the State has a Water Based Contractor on staff. This
individual must maintain a nationally recognized licensed at a level three or higher, thus
ensuring they are trained and have working knowledge of the applicable code requirements.
This ensures that the sprinkler systems in the state, which are [a] vital part of public safety,
are installed and maintained at the required levels. Additionally, the Agency requires proof
of liability insurance that must be maintained by the companies in the event of disputes,
thus providing a layer of protection to the public.

e Potential Harm:
The potential for harm would greatly increase if an acknowledgment and registration was
not maintained to ensure that companies which are installing and maintaining sprinkler
systems have a fully trained and tested water based contractor and that they are in full
compliance with the adopted code, as well as any Nebraska specific concerns.
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e Regulation Comparison:

Water-Based Systems Layout

Water-Based Systems Layout is aimed at engineering technicians whose work addresses the
layout and detailing of water-based fire protection systems within the constraints of
stringent code and statutory requirements.

Broadly, certifications cover such areas as plan and submittal preparation, application of
various types of water-based systems, equipment selection and application, and technical
management of layout projects. Technical areas include types of water-based systems and
their components; water supply requirements; hydraulics; building features, hazards, and
occupancy considerations; system installation, inspection, and maintenance requirements;
codes and standards, and contract administration. Two exams are required for Level III
certification: General Plan Preparation and Hydraulics and Water Supply Planning.

Level III' — A minimum of five years of relevant experience and a personal
recommendation. For layout certification, technicians must be able to work independently
with standards, plans, and specifications to produce complete plans for standard systems.
For inspection and testing certification, technicians must be able to work independently to
perform complete system inspection and testing jobs, and supervise other technicians.

Water-Based Systems Layout

Alabama Maryland
Alaska Minnesota
Arizona Nebraska
Arkansas New Hampshire
Colorado North Carolina (1) (2)
Connecticut Ohio

Delaware Pennsylvania
Georgia South Carolina
Idaho South Dakota
Illinois Tennessee
Indiana Texas

Towa Vermont
Kentucky Washington
Louisiana West Virginia
Maine Wisconsin
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https://www.firemarshal.alabama.gov/PDF/FireSprinklerLaw.pdf
https://dps.alaska.gov/getmedia/09084c47-c134-41ac-9062-6f2b2a49fe2b/FSClassDefinitions2017;.aspx
http://www.dfbls.az.gov/UserFiles/files/ofm/permits/Construction%20Work%20and%20Inspection%20Requirements.pdf
https://www.arfireprotection.org/pdf/2012_FS_Rules_and_Regs_Final_11-8-2012.pdf
https://drive.google.com/uc?export=download&id=0BzrVwSkmUm7RVkIzVmVuM0MtX3c
https://portal.ct.gov/DCP/License-Services-Division/All-License-Applications/Fire-Protection-Licenses
https://statefiremarshal.delaware.gov/wp-content/uploads/sites/110/2017/07/fss_exam_requirements2017.pdf
https://www.oci.ga.gov/Externalresources/Documents/FireMarshal%20-%20Rules%20and%20Regulations/120-3-19%20Enforcement%20of%20Georgia%20Fire%20Sprinkler%20Act.pdf
https://doi.idaho.gov/SFM/Licensing/SprLicense
http://www.ilga.gov/legislation/publicacts/fulltext.asp?Name=094-0367
http://www.in.gov/legislative/iac/T06750/A00120.PDF
http://www.dps.state.ia.us/fm/building/licensing/fireindex.shtml
http://dhbc.ky.gov/sfm/Pages/FPfaq.aspx
http://sfm.dps.louisiana.gov/lic_sprink.htm
https://www.maine.gov/dps/fmo/sprinklers/lawspermits/laws
https://mdsp.maryland.gov/firemarshal/Pages/CodeEnforcementLicensingRegulation.aspx
https://dps.mn.gov/divisions/sfm/programs-services/Documents/Sprinkler%20Applications/SFMExamBooklet.pdf
https://sfm.nebraska.gov/sites/sfm.nebraska.gov/files/doc/title153-ch19.pdf
http://www.gencourt.state.nh.us/rsa/html/XII/153/153-mrg.htm
https://www.ncleg.gov/enactedlegislation/statutes/pdf/bysection/chapter_87/gs_87-21.pdf
http://reports.oah.state.nc.us/ncac/title%2021%20-%20occupational%20licensing%20boards%20and%20commissions/chapter%2050%20-%20plumbing,%20heating%20and%20fire%20sprinkler%20contractors/21%20ncac%2050%20.0301.pdf
http://codes.ohio.gov/orc/3781
https://www.legis.state.pa.us/cfdocs/legis/PN/Public/btCheck.cfm?txtType=PDF&sessYr=2013&sessInd=0&billBody=H&billTyp=B&billNbr=1063&pn=1283
https://www.scstatehouse.gov/code/t40c010.php
http://sdlegislature.gov/Rules/DisplayRule.aspx?Rule=20:38:38:03
https://www.tn.gov/content/dam/tn/commerce/documents/fire_prevention/forms/FireSprinklerRMEApp.pdf
https://www.tdi.texas.gov/forms/sfmfireindustry/SF040sprkguide.pdf
https://firesafety.vermont.gov/licensing/Sprinklerdesigner
https://app.leg.wa.gov/wac/default.aspx?cite=212-80-093
http://www.wvlegislature.gov/wvcode/code.cfm?chap=29&art=3D
https://dsps.wi.gov/Credentialing/Trades/fm3113.pdf

Inspection and Testing of Water-Based Systems

GSA Contractor [Federal] Maryland
Alaska New Jersey
Arizona Ohio
Delaware South Carolina
Florida South Dakota
Georgia Texas

Iowa Utah

Kansas Washington
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https://www.gsa.gov/cdnstatic/specific_requirement_for_fire_alarm_and_water_based_fire_suppression_October_2019.docx
https://dps.alaska.gov/getmedia/09084c47-c134-41ac-9062-6f2b2a49fe2b/FSClassDefinitions2017;.aspx
https://www.dfbls.az.gov/userfiles/files/Fire%20sprinkler%20final%20inspection%20requirements(1).pdf
https://statefiremarshal.delaware.gov/wp-content/uploads/sites/110/2017/07/fss_exam_requirements2017.pdf
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=NICET&URL=0600-0699/0633/Sections/0633.318.html
https://www.oci.ga.gov/Externalresources/Documents/FireMarshal%20-%20Rules%20and%20Regulations/120-3-19%20Enforcement%20of%20Georgia%20Fire%20Sprinkler%20Act.pdf
http://www.dps.state.ia.us/fm/building/licensing/fireindex.shtml
https://firemarshal.ks.gov/docs/default-source/prevention/fire-facts/fire-fact-081a---maintenance-qualifications.pdf
https://mdsp.maryland.gov/firemarshal/Pages/CodeEnforcementLicensingRegulation.aspx
https://www.state.nj.us/dca/divisions/dfs/pdf/renewalguide.pdf
http://codes.ohio.gov/orc/3781
https://www.scstatehouse.gov/code/t40c010.php
http://sdlegislature.gov/Rules/DisplayRule.aspx?Rule=20:38:38:03
https://www.tdi.texas.gov/forms/sfmfireindustry/SF040sprkguide.pdf
https://firemarshal.utah.gov/licensing-and-certification/fire-sprinkler-systems/
https://app.leg.wa.gov/wac/default.aspx?cite=212-80-093

