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INTRODUCTION

The line between permissible and impermissible conditions of confinement is
blurry and courts have struggled as if looking through a glass darkly. Conditions
at Nebraska's overcrowded prisons have been teetering on the edge for some
time but may finally have crossed into unconstitutional territory. Taken as a
whole, Nebraska’s prisons are at 155% capacity, with some being much more
overcrowded." For example, the Nebraska State Penitentiary (NSP) is at 183%
capacity, the Omaha Correctional Center (0CC) is at 190% capacity, and the
Diagnostic and Evaluation Center (DEC] is at an incredible 278% capacity.? For
comparison, the California prison system that was the subject of successful
litigation on the issue of overcrowding was at roughly 200% capacity system-
wide?

We have received hundreds of letters describing the effects of the overcrowding,
including a petition with as many as 400 signers begging for legal help. We have
begun interviewing witnesses at the correctional institutions and conducting legal
research. Taken together, our efforts reveal a system in crisis that is unable or
unwilling to properly house and care for inmates. Intervention by litigation may
already be justifiable.

Legislative and executive efforts, however, may alleviate some of the unlawful
conditions and associated litigation opportunities. We are aware of LB 907 and
LB 999, now on general file in the Legislature, and consider them to be excellent
proposals. We also approve of the legislature’s plans to seek expert assistance,
presumably to result in further legislation in 2015. Of particular interest to ACLU
of Nebraska is “front-end” sentencing reform, which we believe needs to be a
significant part of any effective plan to reduce overcrowding. We do not believe
that merely building more prisons will fix the defects in our correctional system.

Because effective prison reform depends on the efforts of so many actors and
is therefore uncertain, ACLU of Nebraska will continue to prepare to enforce the
demands of the Eighth Amendment through the state or federal court system.
We consider serious prison reform an urgent matter and are willing to work
positively with any and all stakeholders. What we are not willing to do is wait.
Although litigation would be a difficult and expensive route for all involved, we
may have to force the issue if Nebraska does not have the wisdom to rapidly put
in place a comprehensive and long-term solution.

In the following pages and endnotes we will briefly discuss the standards
governing prisons in Nebraska and throughout the United States. We will

then turn to several specific areas where our preliminary research shows that
conditions may violate the Eighth Amendment standards and principles governing
prison conditions and thus be ripe for litigation.
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Basic Eighth Amendment Standards

Although elusive, the basic principle encapsulated by the Eighth Amendment is
“nothing less than the dignity of man.”* Prisoners must be treated in a manner that
comports with society’s “evolving standards of decency” and in a way that respects their
humanity.® In order to accomplish this goal, the Eighth Amendment must be interpreted
in a “flexible and dynamic manner.”¢

These same principles apply when looking at prison conditions. Originally the Eighth
Amendment may have prohibited only “physically barbarous” conditions, but today it
has been extended to cover punishments that unnecessarily and wantonly inflict pain or
that are grossly disproportionate to the crime.” In addition, conditions that “alone orin
combination . .. deprive inmates of the minimal civilized measures of life’s necessities”
are barred by our contemporary standard of decency.®

Prison conditions that, alone or in combination, produce a harm or risk of harm that
violates our contemporary standard of decency violate the Eighth Amendment.” Inmates
are not required to wait until they become sick or otherwise hurt due to unconstitutional
prison conditions.” With these principles in mind we turn next to some specific areas
where Nebraska’s prison system may be violating the Eighth Amendment.

Substandard health care within our prison system violates the
Eighth Amendment

According to the Supreme Court of the United States, inmate healthcare violates the
Eighth Amendment if prison officials exhibit “deliberate indifference” to an inmate’s
“serious medical needs.”" The standard is the same for both mental and physical care."

A prison official exhibits deliberate indifference if he or she “knows of and disregards
an excessive risk to inmate health or safety.” Prison officials may violate the Eighth
Amendment by refusing to provide care or by delaying care for as little as three weeks.™
Medical care may not be denied or delayed out of monetary or other non-medical
concerns.”™ A lack of resources or manpower may not be used to justify violations of the
Eighth Amendment under any circumstances.'

A medical need is serious if it has been diagnosed by a physician as requiring treatment
or if it would be obvious to a layperson that it requires medical attention.!” The

Eighth Circuit has found a host of conditions, including psychological disorders, to be
sufficiently serious.'

Perhaps our most commonly received complaint from inmates involves the lack of
physical and mental health care within Nebraska's prison system. Inmates we have
interviewed describe a wait for even routine care that often stretches out to three weeks
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or longer. Many inmates do not even bother to seek care for less serious problems
because they expect to have recovered before receiving any medical care. For at least
some percentage of the inmate population the wait can be far longer. Inmates beg to
see a doctor for painful and frightening conditions, only to be issued an antacid or an
analgesic and told that they already saw the doctor last month, or that an appointment
with a specialist has been scheduled for months in the future.

When inmates do receive medical attention the care rarely comes from a doctor and

is almost universally described as cursory and inadequate. Many complain that they
were diagnosed without ever being seen by medical personnel. While this may not be
surprising given the massive overcrowding at NSP and other institutions, it also may
violate the Eighth Amendment. Let us not forget that a lack of funds or personnel cannot
justify denying inmates proper medical care.

Housing inmates with mental illness in segregation violates the
Eighth Amendment

Courts in several circuits have found that housing inmates with mental illness in
segregation violates the Eighth Amendment. Those that have ruled on the issue have
found that the “touchstone” in the area is inmate health; while an inmate may be
punished, the state may not do so in a “manner that threatens the physical and mental
health of prisoners.”"

For inmates with mental illness being placed
in segregation can be the “mental equivalent For inmates with mental

of putting an asthmatic |.n a place with little air illness being placed in
to breathe.”?® Even the risk of harm for such

persons is too much; inmates are not required segregatlon Ccan be the
to “endure the horrific suffering of a serious mental equiva[en’[ of

H ni H "21 . . .
mental illness . . . before obtaining relief. puttmg an asthmatic in

Estimates from our contacts in the inmate a p[ace with little air to
population place the percentage of inmates breathe.”

in general population with mental illness at
somewhere between thirty and fifty percent.?
In segregation this number appears to be far higher, and our information suggests

that the mentally ill may comprise a majority of the population in segregation. We also
understand that inmates in segregation are not being given any mental health care, with
at least one interviewee telling us that he has only been seen once, for a few minutes, by
a mental health professional in the eighteen months he has been in segregation. This is
unacceptable and we will consider this issue a top priority for litigation.
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Exposure to violence at the hands of other inmates violates the

Eighth Amendment

Inmate safety is one of the core issues in conditions of confinement cases and is
frequently described as a basic human need.? Prison officials have a duty to protect
inmates from violence committed by other inmates.? Being violently assaulted in
prison is “not one of the penalties that criminal offenders pay for their offenses against

society.”®

A court within the Eighth
Circuit has held that as
few as eight reported
iInstances of violence per
year in a housing unit or
sleeping bay represents
a sufficiently serious risk
of harm...Inmates tell
us that the overcrowded
conditions and lockdown
promote inmate-on-
Inmate violence and that
there are simply not
enough guards to keep
everyone safe.

A plaintiff in a prison safety case must show
two things in order to prevail: 1) that the
harm or risk of harm is sufficiently serious,
and 2] that prison officials were deliberately
indifferent to this harm or risk of harm.?

A court within the Eighth Circuit has held

that as few as eight reported instances of
violence per year in a housing unit or sleeping
bay represents a sufficiently serious risk of
harm.? The large number of grievances that
have been filed on this issue, combined with
routine reporting of violence, should be more
than enough to convince a court that prison
officials are aware of the high level of violence
at many Nebraska institutions. Awareness of a
serious problem combined with a lack of action
amounts to deliberate indifference.?®

We understand that there are one or two fights
per week in each of the sleeping bays at NSP,
with relatively few being broken up by guards.

While our investigation is ongoing, we have already heard of serious injuries such as
unconsciousness, heavy bleeding and a broken jaw. Inmates tell us that the overcrowded
conditions and lockdown promote inmate-on-inmate violence and that there are simply
not enough guards to keep everyone safe. We have also heard from inmates who have
been denied protective custody and suffered serious injuries as a result. Given how
crowded segregation reportedly is, the question naturally arises whether inmates are

being denied protective custody simply because there is no place to put them other than

in general population. This is another area where litigation seems likely to have success.
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Lack of exercise opportunities violates the Eighth Amendment

Ordinarily, any inmate confined to his cell for more than sixteen hours per day must

be given one hour per day outside his or her cell in order to exercise. Prison officials
have the freedom to fill in the details, as long as inmates are provided a “meaningful”
opportunity for exercise.” Where there is “enforced idleness” that leads to detrimental
physical effects, there is an Eighth Amendment violation.®® A lack of staff or resources
may not be used to justify denying inmates the opportunity to exercise.®!

After health care, lack of exercise is the most common complaint received at ACLU of
Nebraska. Inmates are locked in their cells or sleeping bays for the vast majority of the
day. Inmates are theoretically allowed one hour of exercise per day, but this is largely
illusory. Inmates with jobs have their exercise period taken away, even if they work desk
jobs. An inmate working five days per week will thus only receive one hour of exercise
on the two days he or she does not work. For those without jobs, the situation is slightly
better but still unacceptable. If any other activity conflicts with an inmate’s scheduled
exercise period, the inmate must choose between exercise and that other activity. For
example, if an inmate’s worship service fell during the same hour as his or her exercise
period, the inmate would have to choose between attending worship services and
exercising.

This lack of exercise is taking a toll on inmate health. From the reports we have
received, weight gain, elevated triglycerides and other health effects are widespread.
Inmates also routinely complain of other symptoms of forced idleness such as
restlessness, irritability and difficulty sleeping. Many blame the large number of fights
on the stress caused by lack of exercise. This is another area where a lawsuit appears
viable.

Excessive noise creates two Eighth Amendment violations

Noise levels can become cruel and unusual if they may result in hearing loss or where
the noise stems from the screaming or other activities of inmates with mental illness
and is experienced by mentally sound inmates.

Following the ACA standard, Nebraska’'s standard for noise in the inmate occupied areas
of a prison is 70 decibels.® Such a limit follows both case law and medical science. A
regular noise level above 70 decibels creates an Eighth Amendment issue.*

Noise created by inmates with mental illness can be an Eighth Amendment violation
regardless of how loud it is. Courts have had “no problem” finding that a sane
inmate forced to listen to the screaming or other activities of the mentally ill while in
segregation violates contemporary standards of decency.*
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We have received enough complaints to conclude that both of these are occurring
within Nebraska’s prison system. Inmates we have interviewed confirm that the noise
level throughout NSP is very high and have sent us a noise petition signed by over 450
inmates. We have heard that segregation at both NSP and Tecumseh is very noisy, with
much of the sound created by inmates with mental illness. Inmates in segregation
describe stuffing paper under their doors or in their ears in an attempt to avoid the
screaming, banging and kicking of the mentally ill inmates warehoused nearby. Some
have adopted odd sleep patterns, either in an attempt to sleep or in an attempt to be
awake during those few hours when the level of noise allows for coherent thought. This
is truly a nightmare scenario, there is already Eighth Circuit case law on point, and a
court may find that these conditions go beyond contemporary standards of decency.

Inadequate ventilation can violate the Eighth Amendment

; Inadequate ventilation can become a
ACLU has some evidence constitutional issue where a lack of airflow

that the ventilation at leads to foul odors, stale air or mold growth.

NSP falls far short of It ca_n be combined Wlt.h other conditions of
confinement and considered under a totality of

ACA standards... | nmates the circumstances analysis, or can be so bad

describe mold g rowth that it becomes cruel and unusual standing
- lone.
and a persistent smell aone
that varies between ACLU has some evidence that the ventilation at

“outhouse” and gym NSP.falls far.short of ACA star?dard.s. We .have

. received copies of grievances in which prison
locker. officials describe the airflow at NSP as being
roughly 10% of what the ACA standards require.
Inmates describe mold growth and a persistent smell that varies between “outhouse”
and “gym locker.” We will include ventilation in any lawsuit we file over conditions of
confinement.
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CONCLUSION

Nebraska’s prison system is at 155% capacity as a whole, with some institutions much
higher. Overcrowding has led to deteriorating conditions of confinement and the system
may have crossed into unconstitutional territory. We have received hundreds of letters
describing a an overburdened system that seems incapable of providing the basic

necessities our shared conception of decency demands.

Our research has revealed at least six areas where a lawsuit over the appallingly
overcrowded conditions within Nebraska's prison system could be successful. Our
top priorities for litigation will be mental and physical health care and the housing of
inmates with mental illness in segregation. Other areas that may be actionable now
or in the near future are inmate safety, a lack of exercise opportunities for inmates,

excessive noise and inadequate ventilation.

This list should be considered preliminary. Even at this early stage, however, we may be
able to convince a court that the conditions in Nebraska's overcrowded prison system
violate the Eighth Amendment. Given the high priority ACLU places on this issue, we will

continue our work and may uncover additional litigation opportunities.

Legislative efforts such as LB 907 and LB 999 may alleviate some of these unlawful
conditions and the associated risk of litigation. Passage and vigorous implementation
of these bills would be a positive step and would lessen the immediate pressure for
court-ordered relief. If combined with further efforts in the coming years, particularly
sentencing reform, our prisons may yet become an example to be followed rather than a
lesson to be learned from. We remain both willing to work with all willing partners and

ready to litigate if necessary.
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