
LB 754 LB 754

TEGISLATIVE BTLL 754
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AN ACT relating to ethanol; to amend sections 66-1301,
55-1303, 56-1307 to 66-7307.O2, 66-132A,
66-1324, and 66-1326, Reissue Revlsed Statutes
of Nebraska, 7943; to define and ellrninate
terms; to change provisions relating to a
report and to the deposit, distribution, andtransfer of certain funds as prescribed; to
change provisi,ons relating to grants or loans
for approved projects; to change provisions
relating to the ethanol tax credit and the
funding of such credit; to create a fund, toprovide a tax credit for producers of ethyltertiary butyl ether; to authorize agreementsas prescribed; to harmonize provisions; toprovide operative dates; to repeal the
original sections; and to declare an
eme!gency.

Be it enacted by the people of the State of Nebraska,

Section 1 . That section 66-1301, ReissueRevised Statutes of Nebraska, 1943, be anended to read
as follorrs:

66-1301. Sections 66-1301 to 55-1325and gections 9 to 11 of this act shalL be known
be cited as the Ethanol Authority and Developmen

Sec. 2. T'l:at section 66-1303, Reissue
Statute6 of Nebraska, 1943, be amended to
follows:

66-1303. Eor purposes of the Ethanol
Authority and DeveLopment Act, unLess the context
otherwise reqfuires:

(1) Agricultural production faciLity Ehall
mean a plant or facility related to the processinqt,
Eerketing, or distribution of any products derived fromgrain componenta, coproducts, or byproducts;(2) Board shall rnean the Ethanot Authority and
Development Board,.

(3) Capital cost shall nean expenditures irhichinclude, but are not linited to, expenditures incurred
for design and enqineering, fot land acquisition andrelated costs, financing fees, plant construction, and
such other appropriate costs incurred prior to the
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t section 66-1307, Reissue Revised

commencenent of the operation of an ethanol oragricuJ.tural production facility or a facility relatedto the processing, marketinqr, or distribution of ethanolor any products derived from ethanol components,coproducts, or byproductsi
(4) Electric supplier shall mem any legaleltlty supplying, producing, or distributing electricityirithin the state for sale at wholesale or retail;(5) Furd shall rrteaa Ehc Ethalctr Autherity andBeYel6pfcnt Each Fu-aC; aad
f5) (5) Grain shall Eean wheat, corn, andgrain sorghun: and

Sec. 3
Statutes of Nebraska, 1943, be amended to read asfollons:

66-1307. (1) Ttrere ie hereby created theEthanol Authority and Developoent Cash Eund shich shaLlbe used by the board to carry out its responsibilitiesunder the Ethanol Authority and Developmlut Act. Thefund may be used;
(a) To defray ttre expenses of the board;(b) To Eecure bonds;(c) To acguire an ethanol or agriculturalproduction facility or a facility related to theproceaEing, Darketing, or distribution of ethanol or anyproducts derived from ethanol components, coproducts, oiblproducts or to purchase shares of stock oi othersisenake an investnent in such a facility pursuant tosections 56-1307.01 and 56-13O7.02;(d) To roake grants or Ioans pursuant tosections 55-1317 to 65-1325;(e) To make gr;rnts or loans to facilitate thedevelopment or narketing of new, nonfood productsderived from ethanol or ethanol conponents, copioducts,or byproducts;
(f) To provide equity financing forconstruction of ethanol production and distributionfacilities pursuant to Chapter 7O; and(S) As the board nay otherrise direct,j.ncluding the acquisition of equipnent or construction,acquisltion, or expansion of ethanol or agriculturalproduction facilities, except that not more than threenillion dollars shall be used to fund ethmol research

and development projects.
The fund shall not be used to pay operating
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expenses of an applicant but shal-I only
capital investnent purposes.

(21 llhen determining whether

be

to recommend

used for

construction of a project for the production and
distribution of ethanol or other aqricultural byproducts
or hoe, funds should be distributed pursuant to the act
and sectiorrs 70-301, 70-60l, 70-601 .01, 70-604,
70-604.O2, 70-626, 70-628.01 to 7o-52a.04, 7O-63L,
70-632, 70-6s6, 70-637, 70-646, 70-65s, 70-657, 70-667,
7o-ao2, 7O-74O2 to 70-14o4, 7O-14O9, 70-7413, 70-14!6,
arrd 70-l4l'1, ttre board!s considerations shal1 include,
but not be fimited to, job creation, econonic return to
the state, size of the plant, blT)roducts or coproducts,
if any, date construction would be comnenced and
conpleted, the financial stability of the applicant, and
the amount of funds needed to commence construction of
the plant or facility

(3) When alrarding grants or loans pursuant to
subdivision (1) (e) of this sectj.on, the board's
considerations shall include, but not be limited to, thejobs to be created by the applicant, the potential
commercial Euccess of the product to be deveLoped, the
financial stability of the applicant, and the amount of
funds requested.

(4) The State Treasurer shall credit to the
fund such noney as shall be (a) appropriated to the fund
by the Legislature, (b) received frotn the tax levied
purBuant to section 56-1308, and (c) donated as gifts,
bequests, grants, or other contributions to the fund
from public or private sourcesg z (d) repaiC by
eitieg; eeuaticaT villagee; 6r pcatseeenCary
edueaticaal *rltitntioar pur6uant to 6eeti6n 55-*324t
ard (e) reeeiveC aB a retu"R 6n inyectnent purEuaEt togccticrs 55-1397=01 anC 65-13Q1:92= Funds made
available by any department or agency of the United
States may also be credited to the fund if so directed
by the board. Any noney in the fund available for
investuent shall be invested by the state investment
officer pursuant to sections 72-),237 to 72-L276. lfhe
Until Januarv 1. 1993, the Department of Revenue shall,
at the end of each calendar quarter, notify the state
Treasurer of the amount of motor fue.l. tax that was not
collected in the preceding calendar quarter due to the
credit provided in section 66-1326. The State Treasurer
sha11 transfer from the Ethanol Authority and
Development Cash Fund to the Hj.ghway Trust fund an
anount equal to one-half of such credit: The areuats
chall bc trarBfe!"cd througrh Eeee[ber Aucust 37, 1992-
T'he State Treasurer shall transfer from the Ethanol
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Production Incentive Cash Fund to the Hiohwav Trust Eund
an amount equal" to one-hal,f of such credit commenci.no
Seotember 1. 1992, tbrouqh December 31. 1992.

Sec.4. That section 56-1.307.01, Reissue
Revised Statutes of Nebraska, 1943, be amended to read
as f ol,lows r

66-L3O7.01. (1) The Until April 30. 1992. the
board nay use the fuad Ethanol Authoritv and Development
Cash Fund (a) to acquire an ethanol or agriculturalproduction facility or a facility related to theprocessing, marketing, or distribution of ethanol or anyproducts derived from ethanol components, coproducts, or
blproducts or (b) to purchase shares of stock or
otherwise make an lnvestnent to facilitate the
constructj.on, acquisition, or expansion of such a
facility. The board shall establish the necessary
criteria or guidelines for deternining when the fund
rtill be inveEted in such facilities. The investment
Ehall be for capital investment purposes only and shallnot be used to pay operating expenseB of the applicant.Application for an investment shall be made pursuant toprocedures publicly announced by the board. The board
shall establish application review procedures whichrecog,nize priority consideratlons slmllar to those
enumerated in section 66-L323.

(2) (a) The board may make an investmentpursuant to subsection (1) of thj.8 section only afterreceipt of an application which contains:(i) A business pl.an, including a description
of the applicant and its management, product, and market
and the proposed project;

(ii) A statement of the amount, timing, andprojected use of the capital requiredi
(iii) A stateEent of the potentiaJ. econonicimpact of the project, including the number, tocation,

and tlpes of jobs expected to be created; and(iv) Such other information as the board shall
request.

(b) Approval of the inv66tment by the board
may be made after the board finds, based upon the
appllcation submitted by the applicant and such
additional lnvestigation as the staff of the board shall
nake and incorporate in its ninutes, that:(i) The proceeds of the investment lrill be
used only to facilltate the construction, acguisition,
or expansion of facilities of the applicant;

(ii) Ihe project has a reasonable chance of
success i
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(iii) The boardrs participation is necessary
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to the success of the project or its retention in the
state;

(iv) Ttre project has the reasonable Potentialto create empfoyment within the state,
(v) The applicant has already made or is

contractuatly conmj.tted to nake a substantial flnancial
and time commitment to the project,

(vi) There is a reasonable possibility that
the board will recoup at least its initial investment;
and

(vii) Binding commitments have been made to
the board by the appJ.icant for adeguate reporting of
financial data to the board which shalI include a
requiremerrt for an annual report or, if required by the
board, an annual audit of the financial and operational
records of the applicant and for such control on the
part of the board as shal1 be considered prudent over
the management of the project so as to protect the
investtaent of the board, includinE, in the discretion of
lhe board and vrithout llmitation, the right of acces6 to
financial and other records of the applicant relating to
the project.

(3) Before an investment is made pursuant to
subsection (1) of this section, the applicant shall sign
an agreenent with the board stating that the funds
invested are for capital investnent purposes and not for
operating expenses.

(4) In carrying out its functions under this
section, the board is encouraged to create an investment
comnittee to assist in evaluating potential investments.
The membership of this investtnent committee may include
both members and staff of the board and other persons
drawn from sources other than the board who are
recoginized by their peers for outEtanding knowledge and
leadership in their fieLds, all of whom shal1 serve at
the pleasure of, the board. Members of the investnent
committee shaLl be relmbursed for any reasonable
expenses incurred by them in the performance of duties
assigmed by the board pursuant to sections 81-1174 to
at-tL77.

(5) fhe board shall not rnake an initial'
investment in any project in excess of the amount
necessary to own more than forty-nine percent of such
project except when the board acquires the faciJ,ity.
Such investnent shal1 be matched dol]ar for dollar by
any other investors in the project. If in the Judgmentof the board the project is experiencing financial
difficulty, a greater percentage of such investment may
be acquired by the board.
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(5) The board shall adopt procedures to carry
out this section and shall provide necessary assistance
to applicants to properly and rapidly process investment
requests.

(7) on January 1, t99e 1993, anC eaeh IZea!thereafterT the board shall submj-t a report to the
Legislature det.ailing investments made pursuant to
subsection (1) of this section. The report shall
include a statement of (a) the current amount invested
in each company, (b) the current market value of assets
of such company, and (c) the market value of the assets
of such company at the time of the initial investnent by
the board.

Sec. 5. That section 66-1307.O2, Reissue
Revised Statutes of Nebraska, L943, be amended to read
as fo.l,Loers:

66-1307.O2. Notrrithstandinq the investment
standards and fiduciary obligations of the state
prescribed in sections 72-1246 an'd 72-1247, the state
investment officer shall purchase shares of stock or
otherwise make an investment utilizing the fiud Ethanol
AuthoriLv and Development Cash Eund when so directed by
the board. Ttre board shall not direct the state
investment officer to purchase shares of stock or
otherwise make an investment rrhich utilizes aII or part
of the fund unless the board finds that any amounts of
the fund so utilized will provide a reasonable return on
itlvestnent to the 6tate. AII management, custodial, and
service costs, as defined in section 72-1249.O2,
irrcurred by the state investment officer in purchasing
shares of stock or otherwise Daking an investment
pursuant to section 55-1307,01 shall be charged to the
fund. Such costs shall be approved by the Nebraska
Investment Council. Any return on investment receivedpursuant to section 56-1307,01 and this sectioD and anv

I remit to
State Treasurer and shall be plaeed in the fued credited
to the Ethanol Production Incentive cash Eund.

For purposes of this section, reasonabl,e
return on investment shall not be construed to mean
those returns realized pursuant to the standards and
fiduciary obligations prescribed in sectj.ons 72-L246 alrd
72-1247 but shall be based on the expectation of a
viable ethanol or agricultural production facility or
facility related to the processing, marketing, or
distribution of ethanol or any products derived from
ethanol components, coproducts, or blproducts being
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constructd which will create jobs, generate economic
return to the state, produce byproducts or coproducts,
provide a market for grain, and otherHise provide an
opportunity to receive interest and dividends and
recover any principal invested or loaned for
redistribution for additional new or expanded
facilities.

Sec- 6- Ttrat section 65-1320, Reissue Revised
Statutes of Nebraska, 7943, be arended to read as
follovs:

65-1320. Any application made under section
65-1319 shall be filed rrith the board. T'he board shal1
establish application review procedures. No new
iuvestnent uav be nade or letters of commitment qiven to

Sec- t on 66-1324, Reissue Revised
statutes of Nebraska, 1943, be amended to read as
follovs:

55-1324- Any repayment of a loan made
pursuant to the Ethanol Authority and Development Act
ehall be re[itted to the State Treasurer and sha].L be
placcd ia Chc furC credited to the Ethanol Production
Inceptive Caah Eund-

Sec. 8. That section 66-1326, Reissue Revised
statutes of Nebrasha, 1943, be amended to read as
f ol.lors:

56-1326. lfhlcuEh Eceerbe" 31; 1997; each (1)
Eegb producer of ethanol shall receive a credit pursuant
to this section of trenty cents per qallon of ethanol
produced iD Nebraska, ehicb credit shal1 be in the form
of a traDsferable Dotor fueJ. tax credit certificate.
After Julv 1. 1994. no such credit shall be qiven for
etharol produced at an ethanol facili.tv which lras inproduction on or before Januarv 1- 1992, unless on or
before Julv 1- 1994- the name plate desi<rn capacitv for
tbe productiop of ethanol, before denaturino, at the
facilitv haa lreen eapanded to equal at least trro times
the naue plate desiqn capacitv for production of
ethanol- before dmaturino- existino at ttre facilitv as
of Januarv 1. 1992-

rhicb it is elioible to receive such credit and endino
not later tl.an DeceEber 31, 1997-
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December 31. 2000.

(5) The credit shall be qiven only for ethanolproduced at a plant in Nebraska at which allfermentation, distillation, and dehydration takes place.
Not less than two million ga11on6 and not more thantwenty-five nlllion gallons of ethanol produced annuallyat a plart an ethanol facilitv shall be eligible for thecredit, and the credit may only be claimed by a producer
for an eiEhty-fcur-ncath pcried afte! the fitgt e"cditccrt*f*eate *a ;cceived the period soecified lnsubsection (2). (3), or (4) of thls section.(6) The Department of Revenue shall prescribe
an application form and procedures for clairning thecredit and shaLL adopt and promuJ.gate rules andregulations to carry out this section.

Sec. 9. (1) There is helebv created the

1992. the State Treasurer shall transfer to the Ethanol
Production Incentive Casfr Fund the 6um of eLeven niLliondollars from the Ethanol Authoritv and Development Cash
Fund and thereafter shall transfer such additi.onal monev
as shall be (a) appropriated to the EthanoL Production
Incentive Cash Eurd bv the Ledislature. (b) aiven ascrifts, becruests. arants. or other contributions to theEthanol Production Incentive Cash Fund from public or
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Authoritv and Development Cash Fund, and (e) otherwise
credited to the fund from sources deemed aopropriate bv
the Leqislature.(2) Commencino Januarv 1. 1993. the Department
of Revenue shall. at the end of each calendar auarter.
notifv the State Treasurer of the amount of motor fuel
tax that was not collected i-n the precedi.no cal-endar
suarter due to the credits provided in section 56-1325.
I'he State Treasurer sha1l transfer from the Ethanol
Production Incentive Cash Fund to the Hiohrrav Trust Eund
an amount equal to such credits less the folLowino
anounts: (al For 1993. 1994. and 1995. the amountqenerated durino the calendar quarter bv a one cent tax
on notor fuel pursuant to sections 56-489 and 56-505.07;(b) Eor 1996, the amount oenerated durino the
calendar ouarter bv a three-ouarters cent tax on motor
fuel pursuant to such sections,(c) For 1997, the amount oenerated durino the
calendar ouarter bv a one-half cent tax on motor fuelpursuant to such sections; and(d) Eor 1998. 1999. and 2000. no reduction.

The amounts shall be transferred throudh
December 31. 2000. Eor 1993 throuoh 1997. if the anount
senerated pursuant to subdivisions (a). (b). and (c) of
thi6 subEection and the amount tranBferred pursuant to
su.bsection (1) of this section are not sufficient to
fund the credits provided in section 55-1325. then the
credits shall be funded throuqh the Ethanol Productlon
Incentive Cash Fund but sha1l not be funded throuoh
either the Hidhwav cash Eund or the Hiohlrav Trust Eund.
For 1998. 1999. and 2000. the credits provided ln
rection 66-1.326 shall be funded throuoh the Ethanol
Production Incentive.Cash Fund but shall not be fund€d
throucrh either the Hiqhway Cash Fund or the Hiohwav
Tru6t fund.(3) On Eebruarv 15. 2001. the State Treasurer

Sec

shall receive a nonrefundable credit of fiftv cents oer
oallon of each oallon of Nebraska-produced ethvl
tertiarv butvJ- ether 6o1d for deliverv outside the State
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of Nebraska, grhich credi.t shall be in the form of a
transferable income tax credit certificate rrhich pav be
applied onlv to the income tax liabilitv of theproducer. its parent- or a subsidiary thereof. A credit
certificate mav not be applied to income tax liabilitvincurred prior to the vear the credit certificate irasearned. Not more than two and one-ha1f million (,a].].ons
of ethvl tertiarv butvl ether produced annuatlv at a
olant shall be elioible for such credit. The credit
shall be qiven onl,v for ethvl tertiarv butvl etherproduced at a plant in Nebraska at which all
fermentation, distillation, and dehvdration takes place.
The credit shaLl be reduced bv the aoount of anvproducerrs credit earned pursuant to section 66-1325 bv
the producer of the ethvl tertiarv butvl ether !Eethanol used to Droduce eEhvl tertiarv butvl ether and
shaLl be claimed no later than the due date. includinq
eatensions. of the tax return filed for ttre taxabLe vearof the claimant endino not nore than thirtv-six monthsafter the taxable vear of the claipant in uhich the
certificate is issued. The Deoartoent of Revenue shallprescribe an application form and procedures for
clai-mino the credit and shall adoot and prouulqate rules
and remlati-ons to carrv out this section-

Sec. lL. T'lxe Tax Conmissioner and the

(1) The name of the oroducer:(2,l fhe address of the ethanol facilitv:
(3) The date of the initial elisibilitv of the
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the time of the initial aoreement, the aoreement mav be
anended to include anv orooosed expansion-

Sec. 72. Section 10 of thi6 act 6hall become
operative for tax years beginning or deemed to begin on
or after January 7,7992, and the other sections of this
act shaLl becone operative on April 30, 1992-

Sec. 13. That original sections 66-1301,
66-1303, 66-1307 to 56-1307.O2, 66-L32o, 66-1324, and
66-7325, Reissue ReviEed Statutes of Nebraska, 1943, are
repealed.

Sec. 14. Since an emergency exists, this act
shall be in fuI1 force and take effect, fron and after
its passag,e aad approval, according to law.
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