LB505
LEGISLATIVE BILL 505
Approved by the Governor May 25, 1971

Introduced by Donald Elrod, 35th District

AN ACT to amend section 48-128, Reissue Revised Statutes
of Nebraska, 1943, relating to workmen's
compensation; to provide for funding of the
Second Injury Fund; to set limits on the size
of such fund; to provide for disbursements
therefrom; to provide for custody and
accounting for such fund; and to repeal the
original section.

Be it enacted by the people of the State of Nebraska,

Section 1. That section 48-128, Reissue Revised
Statutes of Nebraska, 1943, be amended to read as
follows:

48-128. If an emnplcyee who has a _permanent
partial disability whether from ceompensable _injarv__or
otherwise, which is or is likely to be a _bindrance or
obstacle to his obtainipqg _employment or obtaining
reemployment if the emplovee should become unemploved
and which was known to the employer prior to the

occurrence of a subseguent compensable inijury. receives
enr a_subsequent compensable injury whitech-of-itseif-weunid

cause-enty-partiat-disabirity-but-wvhich;-combined-with-n
previous-disabiiity-cther-than-one--caused--py--disease;
does-in-fact-canse-pernanent-totat-disabitity; resulting
in additional permanent partial or in perpapent total
disability so that the deqree or percentage of

substantially areater than that _which woylgd have
resulted from the last inijury. considered alone and of
itself: and if the epplovyee is entitled to regeive
coapensation on the basis of the combined disabilities.
the employer at the time of the last in-jury shall be
liable only for the parttat deqree or percentade of
disability which would have resulted from the second
lasgst injury tn-the-absenmce-of--any had_ _there been po
preexisting disability, and for the additional
disability the employee shall be compensated out of a
special trust fund created for that purpose, which sum
so set aside shall be known as the Second Injury Fund.
If the subsequent compensable iniury of such an emplovee
shall result in the death of the employee and it shall
except __for __such preexisting ~ permanent = partial
disability. the employer _shall pay the compensation
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benefits prescribed by this act for a__period not
sxcegding three hupdred twenty-five weeks and for any
compensation benefits pavable after such period of three
hundred twenty-five weeks. the dependents shall be
compensated out of the Second Inmiury Fund.

in _order to qualify under this section. the
employer must establish by written Iecords that the
employer had knouwledde of the permanent _partial
disability at the time that the emplovee was hired. or
a4t the time the ecgployee was retaiped _in_ employment
after the emplover acquired guch kmowledge,

As used in this section. permanept rpartial
disagbility shall mean any permanent condition. _whether
congenital or the result of iniury or disease, of such
sSeriousness as to constitute a hindrance or gobstacle to
obtaining employment or to obtaining reemployment if the
epplovee should become unemploved. No conditiop shall
Qg_sga§ide;gd_g_pg§ggggﬂg_naxﬁzg;_gjsgnility_ggdgs;_&hiﬁ
section unless it would gupport a rating of twenty-five
ber cent loss of carning power or more _or _support a
rating which would result ip compensation pavable for a
period of ninety weeks or more for disability _for
Rermanent injury as gcomputed wnder the provisions of
subdivision (3)_of sectiop 48-121.

Ihe Second Iniury Fund shall be for the purpose
of pmaking payments in accordance with the provisiens__ of
this section. The State Treasurer shall be the
custodian of the Second Ininry Fund apd all wmoney and
securities in the fumd shall be held in _trust by the
State Treagurer and shall not be mopney _or property _of
the state. The Second Injury Fund shall be raised and
derived from the following source: In-every-case-of~the
death-of-an-empioyee-by-aecident—or-occupatienai—disease
arising-eut—of-aﬂd-in-the—ceu:se-—ef~—empioynent:-—vhete
there-is—no—-depen&ent--entitie&--te--compensation7--the
empioyer-or;-if-in:ure&;—his-insuranee-catrier—shaii-pay
to-the-Nebraska-liorkments-compensation-court—the-sun--eof
one-theusand-dottars-to--pe--deposited--with--the--State
freasurer-for~the-benefit-of-the-funds Everv _insurance
company which is trapsacting business in _this state
shall, op or before March 1 of each year. pay to the
Director of Insurance ap amount equal to ope per cent of
the qross amount of direct writing premiums received by
it during the preceding calemdar year for _workmen's
compensation ipsurance busimess dope in this state.

The computation of the amounts as provided in

tbis section shall be made on forps furnished by the
Departmept of Insurance. and shall be forwarded to ‘the
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department toqether with & sworn statement by
appropriate fiscal officer of the company attesting _the
aecuracy of the computation. The department shall
furnish such forms to the companies prior to the end of
the year for which the amounts are payvable together with
any_information relative to the amoupts as may be needed
or_desirable. Upon receipt of the paymeat. the director
shall aundit and examine the computations and satisfy
bimself that the amounts have been prgperly paid in
conformity with the previsions of this sectiom.

The Director of Insurance, after notice and
hearing pursuapt to Chapter 44, article 23, may rescingd
Qr _ IQJSLLQ_Lgxs_nﬁ_&Mggnﬁe_u__ux__gamanx._w_h.x._gh
fails to remit the amounts due in _conformity with the
provisions of this section.

The Director of Insurance shall _deposit the
amounts paid., in conformity with the provisions of this
section. with the State Treasurer for the benefit of the
Second Iniury Fund promptly upon completion of his audit
and examipation, and im no _event later tham Mav 1 of the
vear in which the amounts have been received, except
that whep there is a dispute as to the amount pavable,
the proceeds may not be deposited by the director with
the __State _Treasurer until disposition of _ the
controversy: Prov1ded. that one per cept of the amcunt
received shall be credited to the Departpent _ of
Insurance to_cover the ¢osts of administration.

Every_employer in the occupations described in
sectiop 48-106 who shall gqualify as a _self-imsurer and
who shall be issued a perpit to self-insure shall
furnish to the State Treasurer for the bepefit of the
Second Injury Fumd an annual amount _equal _to one_ _per
cent of the erevailipg premius rate which would ke paid
for_a policy of workmen's compensation _insurance to
insure such risk as provided in this act but in po event
less than twenty-fiye dollars.

The amounts required to be paid by the ipsurance
companies and self-ipnsurers uader this section gball be
in_addition teo any other _amoupts. either in taxes,
assessments., Or otherwise. as required pmder any other
law of this state.

The Nehraska Workmen's Compensation Court shall
be charged with the conservation of the assets of the
Second Injury Fund. In furtherance of this purpose the
Attorney Geperal shall appoimt a member of his staff to
represent the Second Inijury Fund in all proceedings
brought to enforce claims.  for or agaiast the Second
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Injury Fund.

Ihe State Treasurer. as custodian of the Seccnd
Injury Fund, shall furnish mcnthly to the Nebraska
¥orkmen's Coppensation Court a statemest of guch fund
setting forth the balance thereof as of the beginning of
each menth, the ipceme therefrom, and the sources
thereof, the payments from such fund in_ itemized forp,
and the balance on hand as__of the last day of _the
breceding month. The State Treasurer may receive _and
credit to the fund any sum or sums which may at any time
be contributed to the state or the fund by the _UOnitegd
States of America er any adency thereof tg _which the
State may Dbe or becopme entitled ugder any act of
Congress or otherwise. by reason of _any payment made
fropm the fund.

When the fund shall equal or exceed four hupdred
thousand dollars, po further contributions thereto shall
be required by employers or _imsarance carriers. _Lut
thereafter whenever the amount of the fund _shall be
Leduced beloy two hupdred thousand dollars, by reason of
bayments pade pursuant to this section, or otherwise. or
vhepever the Nebraska Workmepn's Compensation Court shall
determine that payments likely to be made from the fund
iﬁ_zhg_agzs_;nscﬁsgigg_1gﬂx_£ill;9;99a2;z_sagﬁg_sﬁs_iygﬂ
Lo be reduced below two hyndred thowsand dollars, the
Nebraska Workmen's Compensatiom Court shall potify _all
self-insurers and the Director of Insurance, _who shall
ngkiﬁz_ail_!ggkasniﬁ__sggagagaxign__;g§3£gﬂsg_usgsgiegg.
that such contributions are forthwith to be resumed  as
of the date set im such notice and such contributions
shall thereafter coptinue as rprovided im _this _section
after the effective date of such notice. apd such
contributions shall thereafter contipue until the fund
shall again amount to four humdred thousand dollars.
Out of said Second Injury Fund, the additional
compensation payments shall be made to such engloyee or
dependent by the compensation court once each month in
the same manner as the salaries of the employees of said
court are paid. In-~any--case-~vhere--the--question--of
dependency—is—in--dispute;-—ne——statute--of--iimitations
shnii—be-a—bar—te—a—ciaim-by-the-state-en-behaif-cf—-the
second-injuzy-?und—aatii—the--expiration--ef——two-‘yeurs
after-the-death-out-of-vhich-the-dispute-arose——an&;—-in
In all cases where a claim is asserted by the state on
behalf of the Second Injury Fund against an employer or
employer's insurer under this section, or where a clainm
is made against said Second Injury Fund, the State of
Nebraska shall be impleaded as a party plaintiff or
defendant, as the case may reqguire, and when s0
impleaded as a defendant, service of summons shall be
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had upon the Attorney General. When-the--court--in--any
suech-case-finds-+hat-there-are-no-dependenta-entitied-to
conpensation--and--orders--payment-—-to-—-the-~-Nebraska
Workments-Compensation-€ourt--for--the--benefit--of--the
Second-¥nqury-Pund-and-payment-thereof--is--snhsequentiy
nade;-if-thereafter--any--previousiy--unknown-—dependent
whese-right-to-assert-a-ctatn-for--compensation--is--not
parred-by--the--statute--of--iinitations--or--othervises;
asserts-and-sdccessfully-iitigates-and-coitects-a--ciain
fer--compensation--then--the--enpieyer---or---espioyerts
insyrance-carrier-making-such-payment-shati-te~-entitied
to-recover-from-said-3econd-Injury-Fund--the--amount~-so
paid;-but-not-exceeding--one--thousand--dettars;--in--an
actien-before-the-Nebraska-Horkmenis-Compensation-€otrts
It shall be the duty of the Attorney General to act as
attorney for the state.

ADY expenses necessarily incurred by the Second
Inijury Fund or by the Attorney Gemeral op behalf of the
Second In-iury Fumd in any case where a claim is asserted
by the state om behalf of the Second Injury Fund adainst
an epplover or emplever's jasurer under this section. oL
when a_claim is made against the Second Injury Fund, may
be paid out of the Second In-igry _Fumd. Such _expgnses
may be taxed as costs and recovered by the Second Imjury
Fopd in_any such case in which the Second Inijury Fund
preyails.

Sec. 2. That original section 48-128, Reissue
Revised Statutes of Nebraska, 1943, is repealed.



