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The Committee on Ju diciary met at 1 : 30 p.m. on Friday,
February 10, 2006, in Room 1113 of t he State C apitol,
Lincoln, Nebraska, for the purpose of conducting a public
hear i n g on LB 1260 , LB 1 163 , LB 10 72 , LB 1 149 , LB 936 ,
LB 905, and LB 1040. Sen ators present: Pat rick Bourne,
Chairperson; Dwite Pedersen, Vice Chairperson: Ray Aguilar;
Jeanne Combs; Nike F lood; Nike F oley; and Nike Friend.
Senators absent: Ernie Chambers.

SENATOR BOURNE: Welcome to the Judiciary Committee. This
xs our tenth day of committee hearings. We have seven bills
on this afternoon. I' m Pat Bourne from Omaha. To my left
is Senator Friend, also from Omaha; Senator Aguilar from
Grand Island; the committee clerk is Laurie Vollertsen; the
committee's legal counsel is Nichaela Kubat; and to m y far
right is Senator Dwite Pedersen from west Omaha.

SENATOR Dw. PEDERSEN: El kho r n , t han k you .

SENATOR BOURNE: I' ll introduce the other members as they
arrive. Please keep in mind that senators have duties that
may require them to leave, come and go throughout the day.
P lease don't t ake of fense to tha t. They' r e si mp l y
conducting other legislative business. If you plan to
testify on a bill today, we ask that you sign in in advance
at the on-deck area w here th e lady i s signing in now.
Please print your information so it's readable and ca n be
entered accurately into the permanent record. Following the
introduction of ea ch bill, I' ll ask for a show of hands to
see how many people are here to te stify on a particular
measure. The senator will introduce the bill first, then
we' ll hear proponent testimony, then opponent testimony, and
then if there are any neutral testifiers, we' ll take them
then, and t hen th e se nator will have the opportunity to
close. When you come forward to testify at the table here,
please clearly state and s pell your name for the record.
All of our hearings are transcribed, so your s p elling of
your name will help the transcribers immensely. Due to the
large number o f bills w e he a r here in the Jud iciary
C ommittee, we uti lize t h e "Kermit Brashear Memorial Time
Lxghtxng System," which you see t h ere o n the testifiers
table. Senators introducing bills get five minutes to open,
three minutes to close if they choose to do so. All other
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testxfiers get three minutes, exclusive of any questions the
committee may ask for you. T he blue light goes on at three
minutes. The yellow light comes on as a one-minute warning.
When the light turns red, we ask that you stop te stifying.
The rules of the Legislature state that cell phones are not
allowed, so xf you have a cell phone, please disable the
ringer. Also , re ading someone else's testimony is not
allowed. If you have a le tter from an organization or
another person and you want that submitted into the record,
we'd be happy to submit that, but we'd prefer if you didn' t
read that into the record. We ' ve been joined by Senator
Flood from Norfolk and Senator Foley from Lincoln. With
that, Senator Br ashear will open on Legislative Bill 1260.
Welcome. The proponents of this measure s h ould be making
their way f orward and sign in an d be in the front row.
Welcome, Senator Brashear.

LB 126 0

SENATOR BRASHEAR: Thank you, Chairman B ourne, me mbers of
the Judiciary Committee. My name is Kermit Brashear. I'm a
citizen-legislator representing District 4, and I come in
sponsorship and support of Legislative Bill 1260. LB 126 0
would incorporate into ou r me dical malpractice statute a
concept that is currently applied in every other question of
liability except medical malpractice. It is a general rule
that where l iability is clear and the damages will clearly
exceed the limits of coverage of applicable insurance, the
insurance company is obligated to negotiate in good faith
with respect to a settlement at the cove rage lim i t. If
there is n o good faith negotiation and the insurer insists
upon a trial, then the court may d isregard th e li mits of
coverage stated in the policy and impose a judgment against
the insurer for the entire amount of damages awarded. This
rule is cle arly in the interest of justice because the
policy coverage limit always represented the maximum amount
an insurer could be required to pay, then it would always go
to trial. Why not roll the dice, see what happens, even
w here liability and damages ar e clear cut , be cause t h e
insurer would never be at risk of having to pay out a larger
amount regardless of t he ou tcome of the trial. In every
other case, we have adopted this rule as a means to en sure
that the insured does not act in bad faith when a settlement
ought to be reached within the amount of the policy limit
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because the liability and the damages in excess of the limit
are clear. In the area of medical malpractice, however, the
existence of the Hospital N edical L iability Act and the
absolute cap on the damages that it imposes makes t he
general rule inapplicable. As a result of the act, the rule
that imposes a duty to negotiate in good faith in all other
i nstances cannot be applied because the act prevents a n y
a ward that is gre ater t han t he ca p. Therefore, t h e
incentive for the insured to negotiate that would apply, for
example, in an automobile liability case or any other form
of professional malpractice except medical malpractice does
not exist in the area of medical malpractice c laims. The
sole intent of LB 1260 is to create that incentive. I
believe that the bill ought to have minimal impact o n the
excess liability fund despite the fiscal note. First, there
will only be rare cases in which liability is clear and the
damages will obviously exceed that cap. These are the only
cases in wh ich th e ex ception to t he cap wo uld apply.
Second, the existence of the exception will create the duty,
the obligation to neg otiate, which wil l bring about
settlements. In o ther words, the ability to exceed the cap
w ould only happen in t he very rare case in which t h e
exception applied an d the insurer di d no t, in fact,
negotiate in good faith. When these cases arise now, they
are ultimately being p aid at the amount of the cap. With
the adoption of LB 1260, they will s t ill be paid at the
amount of the cap. It will just happen in a more efficient
and beneficial manner because of the duty to negotiate the
settlement in good faith. It would only be in an extremely
rare case that an actual payment exceeding the cap would be
allowable. The refore, the notion that the bill will result
in a substantial increase in the surcharge premiums paid by
participants is simply w rong. Th is bill is good public
policy. The outcomes of these cases of malpractice will not
change, but the means by which those who have suffered from
malpractice can obtain their d amages will b e greatly
enhanced by placing them on an equ a l footing by tho se
victimized in other ty pes of tortuous acts. I appreciate
the consideration of the committee and t he ti m e of the
committee. I urge your consideration and advancement of the
b i l l . Th ank you .

SENATOR BOURNE: Thank you . Are th e questions for the
Speaker? Speaker Brashear, do you have any specific stories
as to why the bill is here or why you brought the bill? I
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mean, is this a pattern? I' ve heard this in the context of
counties and cities settling because of the cap that's on
their conduct, and I' ve heard there are significant problems
in that ar ena, bu t I ' ve not he ard ab out bad faith
negotiation as it relates to malpractice. Is there?

SENATOR BRASHEAR: I have reference in my mind, generally,
Senator Bourne, but I have not sufficiently focused in order
to be able to relate for a public record...

SENATOR BOURNE: We can talk about that.

SENATOR BRASHEAR: . ..the impressions.

SENATOR BOURNE: C ertainly. So , if...

SENATOR BRASHEAR: This was suggested to me by a plaintiff's
l awyer who wo r k s i n t he ar ea .

SENATOR BOURNE: .. .okay. W e ll, I guess that I have...

S ENATOR BRASHEAR: And as I read the bill and prepared f o r
the hearing today, I was more and more pleased that I had
introduced it because, as we hurriedly prepare legislation,
sometimes, we do what people suggest. The more I read of
this, the more convinced I was this is good public policy.

SENATOR BOURNE: It s eems pretty c lear t hat if som ebody
negotiates in good faith that there is no downside to them.
That's how I read this.

SENATOR BRASHEAR: That's right.

SENATOR BOURNE: Fai r enough. Further questions for the
Speaker?

SENATOR BRASHEAR: Becau s e there would still be , if I
m ay,. . .

SENATOR BOURNE: Pl e as e .

SENATOR BRASHEAR: . . . there would still be the b u rden t o
prove that th e negotiations were in bad faith. There' s
still a whole due process situation in which one would have
an opportunity to defend against the claim for excess, but
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a t least we' re putting in play, you k n ow, you be tter b e
serious about it, ra ther t h an, y o u don 't have to care
b ecause n o t h i n g c a n h a p pen t o you .

SENATOR BOURNE: R ight.

SENATOR BRASHEAR: We don't trust that in other si tuations.
Why here?

SENATOR BOURNE: Right. Are there further questions for the
Speaker ? Se ei ng non e , t ha nk y ou .

SENATOR BRASHEAR: Thank you. I' ll waive closing, thank
you.

SENATOR BOURNE: Thank you. Fir st testifier in support.
Okay, if we have proponents of the bill, have you signed in?

CHRISTOPHER WELSH: Ye s .

SENATOR BOURNE: Ok ay .
audience ? Oka y , a r e t h er e
opponents should be in the
in. We' ve got seven bills
snowing in Omaha, so I don
Welcome.

C HRISTOPHER WE L S H : ( Exhib i t I ) Good af t e r n o on .
Christopher Welsh, W-e-l-s-h, and I'm speaking for the b ill
on behalf of NATA. I do also have a letter that I'd like to
offer on be half o f LB 1163 and LB 1260 that I will submit
a f t e r . . .

SENATOR BOURNE: Thank you. We ' ll enter t hat into the

Are there other proponents in the
opponents to the bill? Okay, the
front row and have already signed
this afternoon, and I guess it' s
't want to be here until midnight.

r ecord .

CHRISTOPHER WELSH: The reason why this bill from, I'm a
lawyer that practices per sonal inj ury and medical
malpractice. Why this is a goo d bill, from a lawyer's
standpornt who represents and deals with clients who ha ve
been a victim o f malpractice, the reason why this is so
good, because any time you take a brain damaged baby c ase,
by the time the case even gets filed, you have exceeded the
cap. It's bad enough we have caps on damages in this state,
b ut with a brain damaged baby case, by the time you file a
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lawsuit, you h ave exceeded the cap because of the economic
damages with the medical bills and what the future care and
treatment for that child is going to be. And then you have
a situation where malpractice is clear, when it comes time
to talk about negotiating a settlement, the defense attorney
and the fund take the position that the wo rst we ' re ever
going to get hit with is the cap. Even if a jury comes back
in excess, we' re only going to get hit with the cap, and
therefore, when you go into se ttlement discussions, you
start at t h e cap. That 's where they want you to start at
because the idea is, what can they save the fund? And in
those rare cases where you do have damages that exceed the
c ap and liability is clear, it should be cut and dry , a n d
those cases ought to be settled right away for the cap. And
that's not happening. And there's not a lot of cases that
are like that. It is rare, just like Speaker Brashear said.
But in those rare 'instances, those cases should be han dled
efficiently and be taken care of right away. And they' re
not. It just doesn't happen because they take the position
that the worst we' re going to get hit is with the cap. And
that's where t h ings s tart, and y ou mo ve d ow n f r om a
settlement standpoint. And it's very difficult to look at
your clients, first of all, when they come in the door a nd
they have a ch i ld like this and tell them, the max you' ll
ever get is $1.75 million, and they a lready have m edical
bills in excess of that. And if the doctor and the doctor' s
lawyers are n ot, o r the hospital and hospital lawyers are
n ot going to act in good faith, and force the p laintiff to
go to tr ial, and if th e y g et a verdict in excess, they
should be penalized for it. I see my time is up. Is th ere
a ny ques t i o n s ?

SENATOR BOURNE: Thank you . Are there que stions for
Nr. Welsh? Seeing none, thank you.

CHRISTOPHER WELSH: Th a n k you .

SENATOR BOURNE: Are there other testifiers in support of
thxs bill? Would the first opponent come forward? Welcome.

L ESLIE SP RY : (Exhibit 2) Go od afternoon. Sen ators and
g uests, my name is Les Spry of Lincoln, Nebraska, and I'm
testifying in opposition to LB 1260. I have...

SENATOR BOURNE: Could you spell your last name for us, sir?
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L ESLIE SPR Y :
here .

SENATOR BOURNE: Th a n k y ou .

LESLIE SPRY: I'm testifying in opposition t o LB 1260 on
behalf of the Neb raska Nedical Association. Medical
liability is a real hot-button issue, as you know, for most
physicians, and it has been a subject of nationwide concern.
Nebraska physicians and citizens of Nebraska have not had to
endure the cr isis o f access that has been experienced in
other regions of the country because of a healthy m edical
lxabxlity climate in t h e state of Nebraska. The Nebraska
Unicameral has not had to deal with the malpractice crisis
that has b eset much o f the rest of the nation because of
forward-looking laws that protect patients and phy sicians
while str iking a balance for a cc ess v ersus care an d
protection of the injured patient. Ny main c oncern about
LB 1260 deals with the definition of good faith. If I as a
physician do not want to negotiate a settlement because I do
n ot feel that malpractice has o ccurred, I do not wan t
further jeopardy to re sult from my strongly held beliefs.
We don't want the courts deciding in each case whether the
failure to settle a claim was due to lack of good faith on
the part of one party. The present s ystem o f ju dicial
review is a d equate for determination of good faith versus
bad faith negotiations, I believe. The mal practice cap
provides an element of certainty for liability insurers that
allow insurance rates to be more predictable. Any mechanism
that causes the c a p to be bre ached will r esult in an
increase in malpractice premiums, which are then passed on
to the c onsumer. I believe, I recently read, that your
state employee health ins urance cost s increased by
22 percent. Add ing co sts t o healthcare in the state of
N ebraska xs not consumer friendly. Thank you for you r
attention. I'd be happy to answer any questions you may

.yes. S-p- r-y, and I have my statement

have.

S ENATOR BOURNE: Thank yo u. Are there que stions f o r
Dr. Spry? The com mittee has been joined by Senator Combs
from Milligan. Doctor, how many cases do we have a nnually
where the damages exceed the, is it $1.7 million?

LESLIE SPRY: $ 1.75 m i l l i on .
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SENATOR BOURNE: $ 1 . 7 5 mi l l i on ?

LESLIE SPRY: I'm going to be recalling. I' ve attended some
of these, and Sa ndy is here and might be able to get me a
n umber f o r y ear .

SENATOR BOURNE: If you don't know, we can, we' ll.

LESLIE SPRY: I really don't know. My se nse is tha t it' s
less than ten, but...

SENATOR BOURNE: Okay, so a handful.

LESLIE SPRY : Ye s .

SENATOR B O URNE : O kay . A l l r ight . Fu r ther questions for
the Doctor? Seeing none, thank you.

L ESLIE S PRY : Th ank y ou .

SENATOR BOURNE; Appreciate your testimony. N ext tes tifier
i n op p o s i t i on .

TOM SHOMAKER: Good a fternoon, everybody. My name is Tom
Shomaker, S -h-o-m-a-k-e-r, and I 'm an attorne y that
represents doctors and hospitals. I think I' ve represented
more doctors and hospitals than anyone else in this state in
the past 25 years. Our firm d oes t his e xtensively, and
we' ve been with you ever since the a ct c h a n ged f r om $ 5 0 0 , 0 0 0
to $1.2 million to $1. 7 million. I'm here to te s tify
against this bi ll. I'm not representing anyone in
particular other than myself. I was asked by the Nebraska
Medical Association's attorney if I would read this bil l,
which I did, shared it with some of my friends that do this,
and I think w e' ve come to the con clusion that it's a
unworkable thing and it's really not, I don't know how it' s
necessary. The te stimony I' ve heard so far talks about, I
think rt's addressed more to, why don't we r aise the cap .
That ' s a whole another thing. This bill just says, you' ve
either got to negotiate in good faith or there i s no cap .
Now here is wha t's wr ong with this bill: What does good
faith mean? What does that mean? It's not defined. Who ' s
going to decide what good faith is? I s that going to be the
judge in th i s case, or an arbitrator, or a mediator, some
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discretion and in an amount determined in its discretion tax

other person, or another jury? Totally left alone there;
have no idea what that means. This is a one-sided bill. It
only talks a bout the situation wh ere th e mea n defense
attorney and the mean doctors and hospitals won't p ay the
money. What happens when the plaintiff brings a frivolous
lawsuit? What relief do we have? Well, the answer to both
of those questions is al ready contained in this act, and
found at Section 44-2,834. This is a mechanism that's been
in thzs act since 1 976 w hen i t was passed. If we are
holding up things, if we are not giving the plaintiff their
day in court, if we' re withholding the money and not being
fair and dealing in g ood f aith, then the c ourts, upon
application, I'm r eading fr om Section 44-2,834, " i n i t s

as costs...the reasonable costs of pr eparation and tr ial
including...attorney's fe es...loss of e arnings...if the
court finds that" there was really no reasonable successful
defense that could be asserted. Now, I'm going to tell you
from handling, I'm going to say, at least 500 of of the se
cases personally in my career, and have tried, I' ve got 86
>ury verdicts, I think we' re fair. T h e mechanism, if yo u
don't thank we' re fair, i s to tak e this case to trial.
There's always going to be a question, who's being f air,
who's operating with good faith? And my experience has been
a very good one. I feel bad for these people that are hurt
by somebody else's negligence. I feel a duty as an officer
of the co urt to try and bring these things to a successful
conclusion, and I'm proud of the record me and my brother
and sister attorneys have in this area. To open things up
lake thxs zn a wide-open kind of an envi ronment is only
going to inv ite some kind of problems later on down the
road, and really not solve anything. What we maybe should
be talking about is the cap or is it enough? But that's not
what we' re here for. This bill is a bad bill.

SENATOR BO U RNE: F ai r en ou g h .
Mr. Shomaker. Senator Flood.

SENATOR FLOOD: Thank you, Senator Bourne. Mr. Shomaker, I
appreciate your testimony. I guess...has the Supreme Court
of Nebraska through its work ever defined what good faith is
in t he law with regard to this bill? I mean, hasn't th e
Supreme Court defined that?

TOM SHOMAKER: Well , in w h at, I'm no expert on that one.

Other questions for
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Okay? And yes, there have been plenty of judicial decisions
about what g ood faith is. Senator Brashear said that this
d oesn't apply in medical practice, but it does in every
other case . I'm not so certain about that. Goo d faith
means a lot of things to a lot of different people. And as
a practical matter, I represent physicians who may have a
case on their hands where somebody has been very badly hurt.
The Gourleys are here in court right now.

SENATOR FLOOD: Well actually, I'm interested in wh a t the
Supreme Court says about good faith, because we don't care
what anybody else thinks. If they' ve laid out a definition,
and maybe this is so mething we need to lo o k at as a
committee, if the Supreme Court has defined what good faith
is, that's what applies. It doesn't matter what a nybody
else thinks, does it?

TOM SHOMAKER: Well, in the context of this bill, it sure
might. If, yeah, the way it's written now, we don't know.

SENATOR FLOOD: How would you like us to define good faith?

TOM SHOMAKER: I don't want that even to be i n the re. I
t h in k y o u ' ve g o t eno u g h . . .

SENATOR FLOOD: But if it was in there, how would you like
xt to be defined?

TOM SHOMAKER: I'm not expert enough to give you giv e you
that. I do n't want to say something off the top of my head
t hat would be incorrect. There's attorneys that know this
stuff a lot bet ter than I do when it comes to good faith.
That's a whole another section of our office, so I don' t
know.

SENATOR FLOOD: If the chairman left the record open, would
you.

TOM SHOMAKER: Certainly, I'd be happy to submit s omething
if you w ish, i f that's a llowable. I would go back and
discuss this with the people in my of fice that ar e go od
faith experts, and there a re two of them that deal with
these issues and see what they say. But I know i n gen eral
what good fa ith is in these other kinds of insurance law
environments, but in this case, in this bil l that yo u' re
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asking for here, it's really forcing the defendant to settle
thxs case. And let me tell you, we settle those cases. We
settle them for the cap if there is liability and very ba d
damages.

SENATOR FLOOD: Mr. Shomaker, I'm not asking this question
because I am against your position. I'm j ust asking th i s
because I think you make a valid point when you raise, what
is good faith? And I'm interested in seeing what the court
saxd about it, and I'm interested in maybe allowing you or
whoever else to help what good faith is...

TOM SHOMAKER: I 'd be happy.

SENATOR FLOOD: . ..so that if we do m ove for ward, we can
communicate clearly, you know what I mean?

TOM SHOMAKER: Can I ask you another question, Senator, on
that issue? Who's going to, remember, one of my points...

SENATOR FLOOD: I ask the questions. (Laughter ) You an s wer
the questions. I'm done with you. Thank you.

TOM SHOMAKER: That's my line, usually.

SENATOR FLOOD: Are there further questions? Senator Combs.

SENATOR COMBS: Hi . Th ank you for coming today. And it ' s
an interesting issue. Sorry I wasn't here for the opening.
I'm going to talk about bad faith, I guess . I ' m a nu r se ,
and looking at description of behavior, and this is kind of
a judgment call, good faith, like he talked a bout S u preme
Court, you k now, i t's a judgment. What kind of behaviors
have you seen adjudicated that were bad faith? Can you
think of an y specific examples that wo uld describe bad
faith? What's happened to people that you' ve seen.

TOM SHOMAKER: Well, you' re going to think I'm just a
here or something. I don 't think th ere is bad
T hat ' s why I'm s o against this bill. I think tha
c ases are handled fairly for everybody, and the o n l
issue should be , i f you don't think there's enough
then maybe you' ve got to address that i ssue. But
career, I think tha t we deal wi t h these ca ses
following basis: We look at the facts and decide, is

lackey
f a i t h .

t t h e s e
y real

money,
i n my
o n th e

there
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malpractice here? And boy, is that subject to a lot of
different opinions. The doctors may th ink there is no
malpractice where the expert witness hired by the plaintiff
thinks there is. We e ncounter that in every single case.
Ultimately, after taking a bunch of depositions, and a lot
of thinking and a lot of, you know, work on these things, we
come to a conclusion, is there malpractice or not? Then the
next thing i s to overlay that on the idea of what are the
damages that this person has suffered? And my subspecialty
is obstetrical malpractice. I' ve handled I don't now how
many dozens of cases of little children who are paralyzed or
have some lifelong problem, and it's very, very difficult

terrible for them. I want to help them. If they' ve got
some money coming, I wa nt to give them the money. And I
thank that the administrator of this excess liability fund
that you have now, Mike Davlin, and his predecessor, Mike
Ward, are both fair-minded individuals who feel the same way
I do. And I really feel proud of the way these things are
handled. It 's frustrating for plaintiffs, of course, when
there's a cap on damages and you' ve got the G ourleys are
here in th i s co mmittee today. I was in that case. I
represented the Methodist Hospital. How about tha t one ?
Methodist Hospital won that jury trial. Was that bad faith
because I said, no, I'm not going to pay any money. Under
thxs bill here, I guess, Methodist Hospital might have been
dragged xnto this $5.5 million verdict some wa y be cause
there wouldn't have been any limit tc the cap.

for those f amilies. And I understand that. And I feel

SENATOR BOURNE: Ar e t h er e .

TOM SHOMAKER:
worms.

I really feel you' re opening up a can of

SENATOR BOURNE: . ..hold on. Excuse me.

SENATOR COMBS: So, in answer to the question, you ca n' t
think of any specific examples where a judge has determined
that bad faith had been exercised.

TOM SHOMAKER: In a medical malpractice case?

SENATOR COMBS: Well, any case that this statute applies to,
because that's where we' re sticking, the language.
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TOM SHOMAKER: No, because a judge does not get involved in
a settlement other than to ratify it. This is between the
parties. The plaintiffs said, you owe me t he cap. The
defendant says, no, I don't think this case is worth a cap.
Then we go to a mediation, and maybe they accept something
less than the cap, or they might get the cap. Every case is
completely different. I guess a bad faith situation would
be if I said, I don't think this case is worthy any money.
I 'm not going t o give you a cent. If that's bad faith,
they' ve already got a remedy. Go to court, try the c a se,
and if it really is a good case, you' ll get a verdict. And
then, if again, you' ve had t o ex pend t his e xtra m oney
because you' ve gone to all these great lengths, it's right
here in your act that we' ve got that we' ve had for 30 years.
You can apply to the court and say, this was an unreasonable
defense. I want at torney fees. I want the co s t of
preparation for this case and whatever else the court thinks
is fair. To my knowledge, that has never happened in any
case anywhere in the state of Nebraska.

SENATOR BOURNE: Further questions? I have...

TOM SHOMAKER: Sorry for getting carried away.

SENATOR BOURNE: Well, it doesn't help your c ase to get
carried away, I' ll be honest with you. I do want to ask you
this: You said you had 500 cases regarding malpractice.

TOM SHOMAKER: I think at least that.

SENATOR BOURNE: How many of those did you, was malpractice
estab l i sh e d . . .

TOM SHOMAKER: That mean, okay.

SENATOR BOURNE: . ..and it was settled for under th e cap?
No matter the time, I know the cap is raised, so whether it
was $1 million, $1.2 million, $1.75 million, how of many of
your cases, where malpractice is established, it's a given,
i t ' s stipulated to, agreed to , established in a court,
whatever, how many times have you then gone on to settle for
under the statutory cap?

TOM SHOMAKER: Well, a lot, because some cases aren't worth
very much money .
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SENATOR BOURNE : Let me add one last little caveat: where
the damages were in excess of the cap.

TOM SHOMAKER: There's two little floating concepts in what
you j u s t sa i d .

SENATOR BOURNE: Ok ay .

TOM SHOMAKER: May I address them?

SENATOR BOURNE: Pl ea se .

TOM SHOMAKER: One is the value of the case. In every case
that I' ve had where a child has, well, I can't answer th at
without telling you t h e context, Senator. We can go hire
some economist to say that there's an $11 million damage in
a case, and then we ask the guy on the stand, how much money
has been paid for this person so far for the last six years
while we' ve been litigating this? Well, $200. Okay, w here
did that $11 million come from? It's whose concept is what
the value of the case is, but I will agree with y o u the re
are cases that in my own opinion, and in the opinion of the
defendants, exceeds the cap. Yes, there are those cases.

SENATOR BOURNE: Okay . You ' ve me ntioned the Gourleys

caps, and their particular situation, okay. So how many
times do we have an established malpractice with medical
b ills in excess of the cap that it has bee n settled fo r
under the c ap ? Wha t you' re trying to say is that you can
e xtrapolate out these costs and they' re not real, but wha t

several times. Their med ical bills are in excess of the

t he . . .

TOM SHOMAKER: How about when they really are real?

SENATOR BOURNE: Th at's what I want to know.

TOM SHOMAKER: That's what you were saying.

SENATOR BOURNE: Yes , and the Speaker has indicated that
there are people in your profession that have acted in ba d
faith as it relates to the settlement. We' re ignoring that
t he fact they have $2 million o r $3 mil l i on i n ho sp i t al
bills because th e cap is at $ 1 .75 million, so you start
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there. And I'm just asking the question, how many times,
malpractice is established, the costs are higher than the
cap, that all you forced these people to se ttle i t at a
lower amount. He said it. I 'm asking you.

TOM SHOMAKER: Well, we don 't fo rce an ybody to settle
because they accept settlements. If they want a trial, they
can have a trial. But I' ve paid the cap many, many t imes,
the full va lue o f the cap. Sometimes we don't because we
think that there are issues, we disagree with the liability
situation. Yo u know, many of these cases are brought where
the doctor made a judgment that someone else c omes b y and
questions in retrospect, but that the doctor thinks at the
t ime, I thought that was a reasonable judgment. But we p ay
those anyway, sometimes, because we' re afraid to go into

jury, and everyone starts crying. And I' ve been there many,
many times. And that skews it that way. You know, of
course I can sit here and say I act in good faith, believe
me, but I'm saying that.

SENATOR BOURNE: Well , don't you think if we had knowledge
of a number, if 10 percent of the ca ses w hen th e ac tual
medical costs are exceeding the cap, 10 percent of the cases
are settled for the cap, or 50 percent of the cases, isn' t
that relevant as it relates to putting some pa rameters on
the bill as to whether or not the bill makes sense?

TOM SHOMAKER: I think that it wou ld be insufficient,
because I think that what's missing, and th i s is wha t' s
difficult about t h ese ca ses, i s und erstanding the whole
l iability picture. What is malpractice? I will grant y ou ,
if somebody gives the wrong drug or operates on the wrong
leg or th e wr ong p atient, those are ca ses of clear
malpractice. But most of the cases I deal with are not
black, they' re not white, they' re gray. And it's how gr ay
are there? And that's the difficulty, and that's the art,
and that's how we do all of this work. And we come together
with the plaintiffs to try and achieve something that's fair
for them. If they don't like it, they don't have to a ccept
a settlement, Senator. The y can go to trial. And if they
win the trial and we' ve been unreasonable, they' ve already
got a mechanism to get all of the extra work that they' ve

court and see a little child wheeled in in fron t of the

done.
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SENATOR BOURNE: Okay. S enator Flood.

SENATOR FLOOD: Senator Bourne. Mr . Shomaker, I guess I
just have one question. You have made the statement several
times in your testimony that you are trying t o do what' s
right for y our, for the plaintiff, to do what's fair. But
isn't it your obligation as an off icer of the court to
zealously represent the interest of your client? And if it
i s fair and right and just to give t hem mo ney, i f you r
client says, no money, you don't get to do what you think zs
fair, right, and just. You do what your client says, which
i s n o money .

TOM SHOMAKER: I disagree with your statements.

SENATOR FLOOD: Who is your duty to? Is to your client,.

TOM SHOMAKER: I have...

SENATOR FLOOD: .. .or is it to the plaintiff?

TOM SHOMAKER: My primary duty is to do justice. When I.

SENATOR FLOOD: No , it is not.

T OM SHOMAKER: . ..well, when you take the oath to become a
l awyer . . .

S ENATOR F LOOD : I am a la wyer. I ' ve taken the oath. B u t
1sn't your duty to zealously represent your c l i e n t ?

TOM SHOMAKER: Absolutely. Absolutely.

SENATOR FLOOD: And what part of the zealous representation,
if your client says, I don't want them t o get any mon ey.
You know in yo u r mind they should get money. I mean, you
want us to believe that you' re trying to si ngle-handedly
make the process fair and just and right? Isn't that your
testimony today?

TOM SHOMAKER: Well, I don't think so. I can tell you in my
experience, if my client doesn't want to pay somebody some
money, I do n't k now ho w many umpteen million times I' ve
said, yeah, I think yo u should, and her e's w hy. And
ultimately...
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SENATOR FLOOD: But if your client says, no, I do not want
to do it, ultimately, what are you required to do on behalf
of your client' ?

TOM SHOMAKER: Ulti mately, I'm supposed to try that case.
But Senator, will you believe me if I tell you I have never,
ever, ever, not even one, had a case that I thought s hould
be settled t hat my client did not ultimately tell me, go
ahead and settle it. And I didn't twist his arm. I just
put it out for him, put it out for him, put it out for him,
and eventually, when it comes time, are you gentlemen ready
to proceed? That's a pretty scary moment for a lawyer.

SENATOR FLOOD: Mr. Sh omaker, you ar e lucky, because my
clients aren't that nice. I have...

TOM SHOMAKER: Well, you know, to each his own, I guess.

SENATOR FLOOD: Yea h . Th an k you .

SENATOR BOURNE: Further questions? Seeing none, thank you.
Next testifier in opposition. If you just set i t on the
edge of the desk, Roger, we' ll have them handed out.

ROGER KEETLE: (Exhibit 3) Good afternoon. For the record,
my name i s Roger K eetle, K-e-e-t-1-e. I' m a registered
lobbyist for the Nebraska Hospital Association. On beha lf
of the a ssociation, we wish to oppose LB 1260. Our reason
for opposition is we don't know that good faith means and we
thank it depends on the facts and ci rcumstances of ev ery
case, which means every c ase would have to be litigated,
which means we have uncertainty in the law, which means the
cap doesn't apply, which means our insurance rates go up. I
think that's kind of the logic of where we' re at. The other
thing that I think becomes clear in Senator Brashear's
testimony xs, is when is liability cl ear? And that ' s
a nother issu e which would depend on the facts an d
circumstances of every case, which would also lead us into a
situation where we'd h ave litigation in al most e very
instance. And representing the ho spitals, we know that
without a cap in Nebraska, w e wou ldn't h ave li ability
insurance that w ould b e affordable, and we know in rural
Nebraska that we need physicians that are able to do sm all
surgeries, are a ble to deliver babies, and serve-staff the
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emergency room, all three of t he hi ghest categories for
medical malpractice liability insurance insurance in the
country. So we need to have a stable market if we' re going
to have insurance coverage for ou r physicians and our
hospitals in this state, and that's wh y the cap is so
important and why we need to have certainty. So, with that,
I think you will find the testimony that follows me neutral
from the insurance department informative, and I urge you to
listen. We' ve had a chance to talk in the hallway, and I
think perhaps you' ll find some facts that might lead you to
believe that maybe things are going pretty well. With that,
I'd take any questions.

SENATOR BOURNE: Th an k y ou . Ar e
Mr. Keetle? Okay, just for clarity,
that this takes away the cap. So, and
testimony there has to be a cap, and
is advocating eliminating the cap .
parameters on h ow a person involved i
conduct him or herself, but it doesn' t
Would you agree to that?

ROGER KEETLE: The question becomes, we' re going to have to
define good faith, and what's clear liability. And that
will come down to an individual case by case determination.
And that's what costs the money for litigation. As you ' ve
heard, if t h ere's somebody, the law has a provision for
people that don't proceed properly, and that is the penalty
o f f e e s a n d ex p e n s e s .

SENATOR BOURNE: F ai r enou g h .

ROGER KEETLE: And I think tha t's the comeback to that
i ssue .

SENATOR BOURNE: O k ay . Furt her questions fo r Mr. Keetle?
Seeing n o ne , t h a n k yo u .

ROGER KEETLE: Tha nk y ou .

SENATOR BOURNE : Appreciate it.
opposition? T estifier neutral?

MIKE GOURLEY: G ood afternoon.

n the settlement must

there questions for
okay, I don't believe
you indicate in your
I don't think anybody

It's setting s ome

t ake aw a y t h e cap .

Other testifiers in
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SENATOR BOURNE: W e lcome.

MIKE GOUR LEY: My name is Mike G ourley. That' s
G-o-u-r-1-e-y. I didn't come down here today prepared to
say anything, but af ter h earing testimony from the other
gentleman, I felt compelled to come up here and talk to you.
I'm not a very articulate person, so I'm going to try to get
t h r ough t h i s .

SENATOR BOURNE: Welcome to the club.

MIKE GOURLEY: I'm neutral o n thi s bi l l because w h at' s
p roposed i n t he b i l l wou l d he l p t he pl a i nt i f f s , I t h i nk . I n
my son's case, Colin Gourley, where there was, the medical
malpractice was established and his costs were well-over the
cap, they never talked about settlement. The y ne ver e v en
once brought up , ta lking about settling that case. They
were going to try it from day one. And so that, and it took
several, several years to get in the court. So this bi ll,
in that aspect, is, I support it. But overall, if you look
at the big picture of this thing, it's a band-aid, really,
if you ask me to the medical malpractice liability act that
we have right now. If you really want to, as Mr. Brashear
sand, if you really want to promote the settlement talks and
you want to tell the insurance companies, look, you better
b e serious when these, you know, to look at this an d tal k
about settlement, and you want to be fair to the plaintiffs
or the victims, like my son, the way I think to handle t his
xs to re write th e liabilities act to remove the cap on
economic damages. It's a simple, fair way to do it. And
that's what, all across the country, except Nebraska and t wo
other states, that's the way their caps are set up. You can
cap noneconomic damages. Great, fine. I don't really care
about that. My son's medical bills, proposed medical bills,
projected conservatively for his lifetime­- he' s go i ng to
lave until he's 70 ; he 's got a full life expectancy­-was
o ver $12 mzllion. So, and we got a fair settlement from a
jury in t rial of just over $6 million, which was reduced,
you know, xn economics reduced to present day value so that
would be fair. And then the cap steps in and takes away
8 0 percent of that. And now we' re left with a child who w e
have to raise who has an uncertain future. What happens if
my wife and I, something happens to my wife and I? What
happens to him? W hat happens, all this talk about Medicaid
now, and Medicare being cut back and it rolled back? What
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happens to that ? That 's his safety net. That's what the
state set u p as his safety net to take care of him for the
rest of his life. So, this bill, I will s omewhat support
it, if that's all you' re willing to do. But if you really
w ant to fix the problem, you need to tak e, re write t h e
liability act the way it is right now and remove the cap on
economic d a mages . T han k y ou .

SENATOR BOURNE: Questions for Mr. Gourley? Mr. Gourley, so
run us through your case. Now, was malpractice disputed, or
was that acknowledged? I mean...

MIKE GOURLEY: I t was disputed.

SENATOR BOURNE: . ..okay. It was disputed and you ended up
going to trial.

MIKE GOURLEY: C orrect.

SENATOR BOURNE: And you settled, or not settled, the jury
awarded you, it was like $6 million or?

MIKE GOURLEY: $6.25 million awarded to my son, yes.

SENATOR BOURNE: And then it was scaled back, and it wa s a
previous level, right? The cap wasn' t...

MIKE GOURLEY: Well, the district court judge, we argued
that the cap was unconstitutional. The dist rict c ourt
judge, Judge M cGill, ruled t hat it was unconstitutional.
A nd so then, of course, the defense took that st raight t o
t he Sup r eme Cou r t .

SENATOR BOURNE: So because th ere w as a di spute as to
whether malpractice actually occurred, that's why it went to
trial? Or that's why there was no settlement?

MIKE GOURLEY: W e ll, yeah. The d efense o b viously t h ought
that there was no malpractice, and so they never even talked
about settling. But it was pr ov en in court that there
actually was malpractice.

SENATOR BOURNE: Okay. F urther questions for Mr . Gourley?
Seeing n o ne , t h a n k you .



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 1260Committee on Judiciary
Februar y 1 0, 2 006
Page 21

NIKE GOURLEY: Tha n k you .

SENATOR BOURNE: O ther testifiers neutral? W e lcome.

LISA G OURLEY: (Exhibit 10) Hi . My name is Lisa Gourley
and I can see the intent of LB 1260 to encourage settlement
of the m edical malpractice cases. I ca n't really say I
fully endorse or oppose this bill. Certai nly, u nder th e
medical malpractice ca p on liab ility current in force in
Nebraska, hospitals, doctors, and their insurance carriers
have no incentive t o set tle ca ses since t hey know the
m aximum that they will be required to pay if the case go es
to a verdict. In catastrophic cases like our family's where
the damages fa r exceed th e statutory cap on liability
w hether the case is decided by a jury or settled fo r les s
than the m aximum allowed by t h e cap, the family and the
taxpayers stall pay the bulk of the cost for the victim' s
care. Taxp ayers and families get stuck with the bill, not
because the cases do not settle, but because the caps on
I>ability insulate those responsible from having to pay for
the consequences of th eir a cts . And as long as the
taxpayers are r equired to assume the costs of malpractice
damages, doctors and their insurance carriers h ave li ttle
incentive to monitor or discipline doctors whose negligence
caused the harm. Lack of incentive to settle cases is not
the problem. The problem is the lack of incentive to make
doctors better because they are not held accountable. My
big concern is t he Me dicaid, which basically, we have a
primary insurance carrier, but Medicaid is our backup. A nd
with all t h e talk of all the cuts at the federal and state
levels, that's really been Colin's safety net. We' ve capped
out a lot of our coverages with our primary coverage. And I
feel that, and I agree with my husband on where a lot of the
c osts are economic, and the taxpayers of th is st ate a r e
paying for a lot of this where they shouldn't be. There' s
$60 million-plus in that fund that is there t o take care o f
these victims. It 's not the doctors' money, which I have
been, you know, they talk about it as their money. Well,
it's really there set up for the victims. And I feel that
they really need to be more fair about this, and especially
with the cuts right now. I mean, where are these kids going
t o b e ?

SENATOR BOURNE : Thank you . Are there questions for
Ms. Gourley? Seeing none, thank you. Appreciate you r
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testimony. Next testifier in a neutral capacity.

THEODORE KESSNER: I' ll b e very brief, Mr. Chairman. My
name is Theodore Kessner, K-e-s-s-n-e-r. I'm a lawyer, and
I 'm special cou nsel to the Excess Liability Fund
administered by the Director of Insurance of the state of
Nebraska. The obligation of the fund is to provide excess
coverage to medical h ealthcare providers, hospitals and
doctors. Doc tors are required to have a primary insurance,
currently under the existing law $500,000, and the fund then
has liability for the balance up to $1 .75 million. The
issue that w e ha v e in adm inistering the f und with an
amendment like this is w e ha v e no concept of what the
liabilities are. The fund liability provisions say the
doctor is liable for $500,000 unless there is bad faith, and
then that $500,000 is gone. The fund is not liable for any
amount until th e amounts paid by the healthcare providers
are first paid. So, in establishing the re lationship
between the primary and the excess, this becomes a very
problematical issue. And the other witnesses talked about
what is good faith and when does it occur, and who is guilty
of it . The p rimary insurer, who Mr. Shomaker represents,
a re in charge of the defense. And if it is det ermined a t
some point in t h e proceedings that the primary insurer is
guilty of lack of go o d fa ith, does t hat t hen i mpose
liability on the fund? If it 's later determined at some
point in the process the ad ministrator, who is a state
agent, Director of Insurance, is guilty of bad faith or lack
of good faith, does that impose liability upon the fund? Or
does i t pot entially impose, that's liability on the state.
All of these issues make it problematic. The purpose of the
cap is to make healthcare insurance available and affordable
so that we have the providers in the state . One furt her
point is, y ou' ve asked several questions, Senator Bourne,
about the processes, how many cases, and so o n. We are
disposing of more cases than are being filed. We' re ahead
of the curve, and that's part of the act. We' re supposed to
be prompt and efficient in administering the claims. We ' re
doing that. Your question, to my knowledge, there has not
been a verdict in excess of the cap in at least five years.
The Gourley case was the last one. Mediation is a prominent
part of th i s process. It 's don e at the request of the
plaintiff. In 2004, there were 18 mediated cases, al l of
them resulted in a mutually acceptable resolution. In 2005,
there were 19. Sixteen of them resulted in an acceptable
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s olution, and three that did not are being re submitted t o
mediation next month.

SENATOR BOURNE:
Senato r C o mbs .

SENATOR COMBS: Thank you, Mr. Kessner. If you followed my
question earlier, I just wondered, in your experience with
the Excess Liability Fund, have you seen any behavior that
would b e described as bad fai th efforts to move towards
settlements? Anything that you would label that way?

THEODORE KESSNER: No, I have not. Obviously, conduct i s
judged by the beholder. And if I'm dealing with you and you
think I'm being unfair, you think I'm being unfair where the
circumstances that I 'm proposing from my perspective might
be fair. But I don't think that there is any evidence,
absolutely no evidence, that t he primary insurers or the
Excess Liability Fund or the healthcare providers themselves
are saying to plaintiffs that have a justifiable claims, you
don't get any money just because we don't like you. And, by
the way, I think there are m any ca ses that a r e de cided
favorably on the issue of lia bility for the healthcare
p rov i d e r .

SENATOR COMBS: Thank you. Tha t makes it even m ore of a
mystery about how we got this bill, to me. Thank you.

SENATOR BOURNE: I do have one other quick question.

THEODORE KESSNER: C ertainly.

SENATOR BOURNE: When do you become, as a, you represent the
state, the Department of Insurance.

THEODORE K ESSNER: Well, it ' s not a state fund. I t is a
f und administered by the state. The fund is c o llected a s

prem>urn from the healthcare providers who participate, and
not all have to participate.

SENATOR BOURNE: When do you become involved?
an allegation or as sertion of malpractice.
involved when they settle for the $500,000?
b ecome i n v o l v e d?

Thank you . Questions for Mr. Kessner?

S ay t h er e ' s
Do you become
When d o you
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THEODORE KESSNER: Earlier than that, Senator. It's kind of
a parallel path. The primary insurer has the principle duty
of defense, and w e' re notified of t h e existence of the
claim. And I advise on the administration, not the c laims.
I do n o t do the cla ims work. The name Nike Davlin was
mentioned a minute ago. Nr. Davlin is primarily responsible
f or t h at .

SENATOR BOURNE: W h at's his title and who is he?

THEODORE KESSNER: He is an employee of Nebraska Insurance
Services, and Ne braska Insurance Services has a contract
with the administrator of the Excess Liability Fund to do
their claims work.

SENATOR BOURNE: And the administrator is Tim Wagner?

THEODORE KESSNER: T h at's correct.

SENATOR BOURNE: Ok a y .

THEODORE KESSNER: By statute.

SENATOR BOURNE: So Commissioner Wagner subcontracts to this
ent i t y .

THEODORE KESSNER: Ye s . 'Used to have a staff person, who
died, and because of t he availability of pe ople, he' s
contracted this out. But the department people still are
involved, their actuaries and so on.

SENATOR BOURNE: U nderstand. I was just getting a sense of
how it works. So a t the time the claim is filed, you are
notxfxed, and it's like a dual track.

THEODORE KESSNER: The fund is notified. We rely primarily
upon the p rimary insurer to do the investigation, the
evaluation. We do, with the actuaries, when I say we, it' s
the fund, sets up reserves if we believe that it encroaches
upon our excess amounts. And most of the med iations in
where the amoun t encroaches upon th e ex cess amount
representative of the fund is present at the mediation so
that the matters can be resolved.

SENATOR BOURNE: Okay . Thank you . Appreciate y our
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testimony.

THEODORE KESSNER: Th a n k you .

SENATOR BOURNE: Other neutral testifiers? Senator Brashear
has waived closing. That wil l co nclude the hearing on
Legislative Bil l 1260. (See als o Exhibits 7 and
10) Senator Stu thman i s he re to op e n on Leg islative
B ill 1163. As he makes his way forward, can I have a show
of hands of those folks here wishing to testify in support
of this next bill? I see three. Tho se in opposition? I
see two. So the proponents of the bill should make their
w ay forward to the on-deck area and sign in. With that ,
Senator Stuthman, welcome. Thanks for waiting so patiently.

LB 116 3

SENATOR STUTHMAN: Thank you . Good a fternoon, Senator
Bourne and members of the Judiciary Committee. For the
record, I am Arnie Stuthman, representing the
22nd Legislative District. LB 1163 changes the statute o f
repose on medical malpractice suits. It extends the period
for which an injured patient can file s uit from t e n to
twenty years when the alleged act has not been previously
discovered. Thi s bill d oes n ot affect th e statute of
limitations. The statute of limitations requires a patient
who files suit within two years of the date of the al leged
act. But, if the act of malpractice is not discovered
within the two-year time period, then the suit must be filed
within one year of the discovery of the act. The statute of
repose then says, but a suit cannot be filed for any reason
after ten years since the act was committed. We would like
to see that changed to 20 years, or better yet, removed from
the statute altogether. I'm going to show you a very short

introduced this bill, and because o f her condition, she
cannot be wi th us today. In the video, they mention that
Senator Jensen was considering introducing this bill, but
then he decided t hat he would not be able to. I want to
make it clear that there are no hard f eelings whatsoever,
and I think we can appreciate having a full plate this
session. So with that, I am going to present you the video.

VIDEO PRESENTATION: ( Inaudi b l e )

video abou t Yolanda J acobsen. She is the reason I
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SENATOR BOURNE: D oes that conclude your opening, Senator?

SENATOR STUTHMAN: I would just li k e to mak e a final
c omment. I want to thank you for allowing me to use th i s
video, and I want you, members of the committee, to keep in
mind the video when you hear the testimony of the da ughter
here, i f you would. I plan to be back for closing, but I
not b e . I mi gh t h ave t o wa i v e c l os i ng . I n eed t o be i n
another committee.

SENATOR BOURNE: Ok ay . Thank you. A re there questions for
Senator Stuthman? Seeing none, thank you. If y ou' re here
when we cl ose, you' ll have a clo se . Otherwise, I' ll
consider it waived.

SENATOR STUTHMAN: Ye s .

SENATOR BOURNE: Ok ay .

SENATOR STUTHMAN: Th a n k y ou .

SENATOR BOURNE: First testifier in support. Welcome.

MARLENE JACOBSEN: (Exhibits 4, 5, 6) Hel lo. My n ame is
Marlene Jacobsen, J-a-c-o-b-s-e-n, and I'm here on behalf of
my mother, v ictim of medical negligence. On O ctober 26,
1999, my mother was diagnosed with a n inoperable brain
tumor. MR I scans revealed a large brain stem meningioma.
Unfortunately, this tumor wa s very m uch ev ident on a
previous MR I in 198 7 , mi sdiagnosed by Omaha radiologist
James Johnson. For 12 years following the misdiagnosis, my
mother consulted with a number of phys icians all
specializing in guesswork. When the correct diagnosis was
finally determined in 1999, my mother underwent gamma knife
radiosurgery. Howe ver, the tumor wa s at the maximum
treatment size limit, and at bes t may only be arrested.
Gamma knife is a treatment of choice for small, unresectable
t umors. Medical experts have confirmed treatment of thi s
tumor in 1987 would have been highly successful and totally
alleviated her symptoms. Several physicians including th e
radiologist were named in a malp ractice lawsuit. Our
attempt to seek justice in the co urt sy stem fa iled wi th
respect to t he rad iologist. The case aga inst him was
d ismissed due to the ten year statute of repose. S adly, it
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took 12 years t o unc over the truth. Ny mother's life has
been shattered, physically, emotionally, and financially
because of the negligence of doctors. She has endured years
of pain, suffering, unnecessary surgery, and various useless
treatments. Today, she suffers from do uble, b l urred, a nd
d is t o r t e d v xs xo n. Sh e ha s s ev e r e h ead a c h es . Sh e h as
e xtreme unsteadiness and vertigo. She is a strok e risk
given the s ize an d lo cation of th is dangerous tumor.
Incredibly, her cognitive function remains intact. She is
all too aware o f th e future disappointments to come. In
addition to my mother's deteriorating health, her financial
stability is af fected as well. She has exhausted what
little funds she received from her lawsuit. Her curr ent
out-of-pocket medical expenses have left her bankrupt. Had
the ten year statute of repose not excluded the radiologist
from the lawsuit, at the very least, her medical expenses
would have been covered. The two-year discovery statute is
more than a d equate t o bring fi nality of lawsuits. The
ten-year statute of repose only serves to restrict unknowing
victims their legal r ight t o ho l d negl igent med ical
providers accountable. Thi s arbitrary statute needs to be
eliminated. Thank you for your consideration, and I do have
s ome handou t s .

SENATOR BOURNE: Okay. If you just sit them there, the page
will get them.

NARLENE JACOBSEN: Ok a y .

SENATOR BOURNE: Are there ques tions fo r Ns . Jacobsen?
Senato r Fol e y .

SENATOR FOLEY: Thank you , Chairman Bourne. Thank you,
N s. Jacobsen, for your testimony. After t he passage o f
time, when the second NRI was conducted, I assume they went
back and looked at the previous films. Were those available
at that time?

NARLENE JACOBSEN: Y es . T h e original, I did ge t ahold of
the original f ilms, and it was very clear that there was a
tumor evident on those 1987 films.

S ENATOR FOLEY: The second group of radiologists, did the y
have access t o tho se? Could you present, did you have a
chance to present those to them?
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MARLENE JACOBSEN: As f a r a s . .

SENATOR FOLEY: The orig inal films, for lack of a better
word. Were you able to get those and show them to.. .

MARLENE JACOBSEN: Oh, the other physicians?

SENATOR FOLEY: R ight.

MARLENE JACOBSEN: They did have access to those films. Why
t hey . . .

SENATOR FOLEY: Did they instantly say, oh , my goo dness,
they should have seen this? Or what was their...

MARLENE JACOBSEN: No . From 1987 until 1999, no doctor took
the time to look at those films. It wasn't until 1999 when
my mother's current physician ordered another MRI because of
her tumor symptoms.

S ENATOR FOLEY: And when the second MRI wa s co nducted, i t
was quite large at that point.

MARLENE JACOBSEN: Yes. It grew . I n 3-D measurement, it
grew about nine times in size.

SENATOR FOLEY: One of the issues I think we' re going to be
hearing a lit tle b i t later on this bi l l is tha t the
technology has advanced quite a bit, and that the quality of
the MRI back in, which year was it again'? Nineteen...

MARLENE JACOBSEN: 19 87 .

SENATOR FOLEY: 1 987 .

MARLENE JACOBSEN: And that, I can tell you, I don't agree
with. And medical experts have confirmed, and in fact, I
can produce all of that information that s ubstantiates my
claim. And if you look at the handouts, you can see how
clear the 1987 film was and how very obvious that tumor was.
The doctor responsible for this was 100 percent negligent
and incompetent. And the pictures speak for themselves.

SENATOR FOLEY: So the ten-year limitation that prohibited
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you from going into court...

MARLENE JACOBSEN: Ye s .

SENATOR FOLEY: . ..and getting a judgment against him.

MARLENE JACOBSEN: When we discovered negligence, it was in
1999. And we did file a lawsuit against that doctor and a
few other p hysicians. We did i t within one year, and I
believe there's a two-year statute of limitations, meaning
"upon discovery." So we discovered in 1999, and we filed a
lawsuit under a year's time. But I believe we had two years
to do that. So it's the statute of limitation from the date
of discovery. But the statute of repose is like a ten-year
overall blanket. So, in the unfortunate case of my mother,
we didn't discover there was ne gligence until 12 years
l a t e r .

SENATOR FOLEY: In your research of all of this, did you
uncover any ot her in dications o f problems with that
particular doctor?

MARLENE JACOBSEN: I'm not quite sure. He was involved with
a lawsuit, and I'm not sure of the particulars, so I can' t
say with 100 percent certainty. So, I'm not sure.

SENATOR FOLEY: Okay. T hank you very much, again.

MARLENE JACOBSEN: Th a nk y ou .

SENATOR BOURNE: Further questions? Senator Combs.

SENATOR COMBS: Yes, thank you for testifying today.
very s o r r y abo u t your . . .

MARLENE JACOBSEN: Thank you. I appreciate it. Thank you.

SENATOR COMBS: What films were lost at BryanLGH? Which set
of films? I'm just reading your...

MARLENE JACOBSEN: Oh , you have that. Oka y. Afte r the
lawsuit was dismissed, the films that I submitted, I filed a
complaint with the state against the doctor, and I submitted
the 1987 films, the 1999 films, and several p rofessional
opinions that were used at trial. And the films that were

I ' m
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lost were the 1987 films. Everything else returned to the
sender intact, so I'm not sure what happened there.

SENATOR COMBS: There was no signed chain of custody for you
t o t r a c k b a c k o n , o r . . .

MARLENE JACOBSEN: I calle d the fil m li brary at Bryan
Memorial Hospital, and I was told that after review by the
state's expert, meaning a rad iologist at Bryan Memorial,
after he reviewed the films, they were discarded. A nd the
person I talked to in the film library said that if films of
unknown origin were at the library, that they would probably
contact the se nder, or the radiologist that had the films,
to see where, in fact, they need to be sent. So, I'm not
sure how t hat mi shap occurred. But it just holsters my
c laim that, you know, that he didn't take the time t o fxnd
out. He prob ably carelessly di scarded those without a
second thought, that it was a matter of investigation.

SENATOR COMBS: One more question was, were you aware of any
other claims against t his ph ysician? I mean , has he
continued to pr actice and done un safe, o r ar e you not
familiar with...

MARLENE JACOBSEN: I don't know. The state doesn't disclose
that information.

SENATOR COMBS: Okay. W e ll, I just wondered if there was a
threat to public safety due to the failure of the statute of
repose to cover this act.

MARLENE JACOBSEN: I 'm not quite sure about that, but I feel
the fact t hat he mis sed a ver y obvious tumor is reason
enough i n t h i s case .

SENATOR COMBS: O k ay. Th anks.

MARLENE JACOBSEN: Th a n k y ou .

SENATOR BOURNE: Thank you. Senator Flood.

SENATOR FLOOD: Thank you, Senator Bourne. Than k you for
your tes timony t oday. I guess I'm j ust trying t o
understand. The first MRI was done in 1987?
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MARLENE JACOBSEN: Cor r ec t .

SENATOR FLOOD: And w a s reviewed by a radiologist at that
tame?

MARLENE JACOBSEN: Cor r e c t .

SENATOR FLOOD: When was the next MRI taken?

MARLENE JACOBSEN: 1999. A fter the initial misdiagnosis, my
mother went to several doctors throughout the years. Nobody
t hought to re-image her brain until 1999 when she f ound a
new doctor, and his initial reaction when she presented with
her symptoms, immediately, was to have an MRI. Why these
other doctors chose not to do it is beyond me.

SENATOR FLOOD: How many other doctors did she go to between
1987 and 1999, between the two MRIs?

MARLENE JACOBSEN: Ni ne .

SENATOR FLOOD: And none of them..

MARLENE JACOBSEN: The ninth doctor is the doctor wh o had
the good sense to re-image her. And we didn't know. We
listened to the doctors. That was our mistake. The pe ople
that she went to to get help violated the standard of care
unt i l 199 9 .

S ENATOR FLOOD: Did you ever have an action, did yo u ever
file an action against any of those doctors?

MARLENE JACOBSEN: Yes, yes. The re was a settlement, and
the final doctor left in the lawsuit, we lost that be cause
the defense attorney pointed the finger at the radiologist.
A nd the defense experts in the trial pointed the finger at
the radiologist.

SENATOR FLOOD: Thank you very much.

MARLENE JACOBSEN: Th a n k you .

SENATOR BOURNE: Further questions? Ms. Jacobsen, where is
Nebraska relative to other states as it relates to the
t en y e a r s ?
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MARLENE JACOBSEN: I 'm not sure of that.

SENATOR BOURNE: Oka y. Furt her questions? Seeing none,
t hank y o u .

MARLENE JACOBSEN: Tha n k y ou .

SENATOR BOURNE: Appreciate your testimony.

MARLENE JACOBSEN: Tha n k y ou .

SENATOR BOURNE: N ext testifier in support.

MARIE LOSOLE: My name is Marie Losole, L-o-s-o-1-e. I am
here on behalf of, I'm Ms. Jacobsen's sister, on behalf of
my mother, and to support the bill and I'd like to read to
you a direct page from the Center for Justice and Democracy
briefing book . Medical malpractice litigation i s not
frivolous. Despite the amount of malpractice, few victims
sue. In a major study released in 1999, a National Academy
of Science Institute o f Med icine found that up to 98,000
people are killed each year by medical errors in hospitals,
far more t han die fr om car accidents, breast cancer, and
A IDS. Yet only one in eight patients who are in jured by
medical malpractice ever f iles a cla im, and only one in
sixteen patients wh o suff ers in ju ries receives any
compensat i o n . The contingency fee system di scourages
attorneys from ta king cl ients w ith friv olous claims.
Because contingent fee attorneys only get paid upon warming,
they can only afford to bring their strongest cases. Along
these same l ines, the high cost of preparing medical
malpractice cases serves as an incentive to avoid frivolous
cases. Pla intiffs drop ten times more cla ims th an are
actually taken to court. Now, on behalf of my mother, when
the case against the radiologist was dismissed due to the
ten-year statute o f rep ose, m y sis ter filed a complaint
against him with the Nebraska Health and Human Service Board
of Medicine and Surgery. After a leng thy, two-year
investigation, the Nebraska Health and Human Service System
informed her without explanation no disciplinary action
would be taken against the radiologist. In addition to that
disappointing news, she was informed the films provided to
the state as evidence w ere lost af ter re view by an
independent radiologist retained by the state. Please refer



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 1163Committee on Judiciary
F ebruary 1 0 , 2 00 6
Page 33

to your documents. This ca se is a prime example of the
state's failure to discipline physicians. The state rarely
disciplines doctors, if so, only for t he mo st eg regious
negligence or mi sconduct. The majority of mistakes are
largely dismissed such as misdiagnosis, incorrect treatment,
medication mix-up, misinterpreted radiology and pa thology
studies, incompetence, and carelessness. The current system
xs in a des perate need of reform. Vic tims of medical
negligence have no choice. The only option available is the
legal system. T h e statute of repose is w rong. Deny ing
innocent victims their legal r ights only victimizes them
once again. Why is the medical community allowed far mor e
leniency than an y ot her profession regarding disciplinary
actions? Physicians should be held t o a higher standard
given the f act t h eir n egligence results in bodily injury
and-or death. If physician peer v iew pr otects patients
instead of physicians, malpractice lawsuits would b e
d rastically reduced. Unf ortunately, the medical code of
silence is alive an d well. Not only did the medical
community fail my mother miserably, the state did, as well.
While I kn ow it is too late to find justice in my mother' s
case, it is my sincere wish you support this bill. Thank
you for your time.

SENATOR BOURNE: Tha nk you. Are there questions? Seeing
none, t h a n k you .

MARIE LOSOLE: You' re welcome.

SENATOR BOURNE: Appreciate your testimony. Next te stifier
i n suppo r t .

CHRISTOPHER WELSH: Christopher Welsh, W-e-l-s-h, testifying
on behalf of my clients and on behalf of NATA. I'd like to
give the Judxcxary Committee an example of the current state
of the law. Represent tw o clients. Let 's tal k about
Client A. She has been complaining for the last ten years
of abdominal pain, and finally, her general practitioner
decides to do an x-r ay . And what does he discover? A
h emostat from a previous surgery. He says, you should g o
see an attorney. She comes into our office and guess what?
She's two months too late because of the ten-year statute of
repose. Let 's talk about Client B. Had a surge ry o ver
ten years ag o, almost ten years ag o, and she went from
doctor to doctor to doctor. She had had sh oulder s u rgery,
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and she had all kinds of problems with her right arm. They
thought she had lupus. They thought she had some sort of
autoxmmunodeficiency. All kinds of problems. And finally a
doctor discovered that there were particles of the saw that
was used i n he r surgery that was left inside of her. She
w as lucky. She came in two months before the st atute o f
repose. There zs no reason why there should be a statute of
repose. And one thing that has been brought up, this is not
just about medical malpractice. This bill, LB 1163, does
not limit i tself t o doc tors. It ap plies to all
professionals. It applies t o lawy ers. It appl ies to
accountants, engineers, everybody. This is not just ab out
malpractice. But it cert ainly is the malpractice cases
where victims have been harmed. The c urrent state of the
bill, ten years, you just don't know. There shouldn't be a
repose to cut off when a doctor has committed malpractice or
when a lawyer has committed malpractice or an accountant,
and because, for w h atever re ason, the vic tim d o es not
uncover it, they should not be precluded from b ringing a
valid claim. Any questions?

SENATOR BOURNE: Tha nk you. Are there questions? Senator
Flood .

SENATOR FLOOD: Thank you, Senator Bourne. I s it Nr . Walsh
o r We l s h ?

CHRISTOPHER WELSH: W e lsh.

SENATOR FLOOD: Sorry , Nr . Welsh. You m ake interesting
statements about, you know, the ten years and t h e pe ople
falling above and be low it. I gu ess, if we move this to
20 years, what's to stop somebody coming in wi th a very
similar story to say, 20 years and two days after, you know,
my NRI, i t was determined that this had occurred. I mean,
can we set this date at anything other than 100 years, you
know, exceeding the life cycle of somebody to make sure that
this doesn't happen? What is the right date? I mean, why
2 0 yea r s ?

CHRISTOPHER WELSH: I don't think there should b e a date,
p er i o d .

SENATOR FLOOD: No statute of repose?
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CHRISTOPHER WELSH: No .

SENATOR FLOOD: The n , I guess, then I can see where you' re
coming from. But I guess the public policy reasons for a
statute of repose would be to preserve evidence, to be able
to litigate the matter before the court, you know, in a w ay
that allows both s ides t o present evidence and preserve
evidence. How do you respond to that argument that ot hers
have?

CHRISTOPHER WELSH: Well, I think it's quite simple. In any
case, whether y ou' re talking about something that just
happened two years ago or five years ago, you still have to
put on evidence and bring forth the evidence. It certainly
is going to make it more difficult for a plaintiff to bring
an action a gainst a doctor, a gainst another lawyer, or
against an accountant t hat happened 2 0 years ago. But
that's going to have to be the decision of the lawyer that' s
going to rep resent that client. But at least give them a
chance. Don't cut it off. A repose cuts it off. You could
h ave somebody that has all the evidence in the wor ld, a n d
because of that statute of repose, they' re out of luck. And
t ha t ' s w h y a r epo s e i s b ad .

SENATOR FLOOD: We have a statute of repose for the same
reason we ha v e a statute of lim itations, to preserve
evidence and to make sure that, you know, you can actually
l itigate the matter in front of the co urt a n d ha v e both
sides of equal footing. Do we run the risk of all sorts of
claims in our courts from y ears and ye ars ag o wi thout
adequate evidence if we eliminate the statute of repose?
And I think I know your answer, but I'm interested in it.

C HRISTOPHER WELSH: I don't think you run the risk o f tha t
because, again, lawyers that take on these cases take it on
a contingent fee. And to gather t he information, it' s
coming out of the la wyer's pocket. They don't get paid
unless they' re successful. The y' re not going to bring a
case that t hey ca n't prove because it makes no sense. It
costs too much money to go to trial, and if you don't have
the evidence, it makes no sense.

SENATOR FLOOD: Th a n k y ou .

CHRISTOPHER WELSH: Y ou' re welcome.
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SENATOR BOURNE: S enator Combs.

SENATOR COMBS: Thank you, Mr. Welsh. I was wondering, how
do we compare with other states as far as the length of our
statute of re pose compared to, let's say, the 50 states or
s urrounding states, or what is the average length o f tim e ,
and how many of them have ten and more or less?

CHRISTOPHER WELSH: Well, I'm not familiar with what all the
different states have. There are states that don't have any
statute of repose at all. Some s tates have statute of
repose that just apply to products liability cases. For
instance, if you get rear ended and your gas tank explodes,
but that vehicle is over 15 years old, you ca n 't br ing a
claim against G eneral Motors or Ford. Oth er states don' t
have a statute of repose. I'm not familiar in enough to
talk about the other states. But I would be more than happy
to submit something to the committee if the committee would
l ake .

SENATOR COMBS: Yeah, either that o r maybe so meone el se
who's going to testify may have that information. I j u s t am
curious to see how much of an anomaly Nebraska is with their
ten-year statute compared to other states. Thanks.

CHRISTOPHER WELSH: You' re welcome.

SENATOR BOURNE: F u rther questions? S enator Foley?

SENATOR FOLEY: No , t h an k s .

SENATOR BOURNE: No ? See ing none, thank you.

CHRISTOPHER WELSH: Th a n k y ou .

SENATOR BOURNE: Other tes tifiers in support? First
testifier xn opposxtxon.

LES SPRY: (Exhibit 9) My name is Les Spry, S-p-r-y, and
first of all , I 'd like to have a letter from the Nebraska
chapter of American College of Emergency Physicians that he
asked me to bring thxs and distribute that to the committee
x f I c ou l d .
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SENATOR BOURNE: We' ll make that part of the record as well.

LES SPRY: I'm not going to reiterate the previous statement
that I ma d e in reg ards to the malpractice climate within
Nebraska, but it 's been my observation that the
forward-looking laws that you have in this state already
have been striking a balance for a ccess v ersus care a nd
protection of t he injured patient. Now come legislative
bills that threaten the he althy climate o f malpractice
within Nebraska, and one of those is LB 1163. The statute
of repose serves to encourage claimants to br ing p o ssible
claims and to guard against stale claims. I think that' s
already been mentioned. Such statutes compel the a ssertion
of a ri ght o f action within a reasonable time so that the
opposing party, in this case, physicians and hospitals, has
a fair opportunity to defend that particular issue. As time
passes, it i s more difficult to gather evidence, to locate
witnesses. This can le a d to evi dence t hat is eit her
forgotten or manufactured. In the medical malpractice area,
there is also a major problem with stale claims because of
advances in technology. The issue in this case is wh ether
the physician or t h e hospital met the standard of care at
the tame of the alleged malpractice. With the rapid changes
that are occurring today in medical technology, it is often
hard to so-called turn the clock back to show what level of
care was available in those previous years. If it gets
longer than ten ye ars, it becomes exceedingly difficult.
When asking juries to ignore more r ecent d evelopments in
technical areas such as monitoring devices, intervention
techniques, and things that we just learn as time goes o n,
i t ' s difficult to relate state of the art now versus state
o f the art then. A statute of r epose a lso pr omotes th e
important public goal of achieving finality and protecting
defendants from the protracted fear of li tigation. They
compel presentation and se ttlement of cl aims w ithin a
reasonable period after their origin, and while the evidence
remains fresh in the memory of witnesses. Thank you for
your attention. I would be happy to answer any questions
t hat y o u ma y h a v e .

S ENATOR BOURNE: Thank you . Are there que stions f o r
Dr. Spry? Seeing no ne, thank y ou. Next testifier in
opposi t i on .

ROGER KEETLE: Good afternoon. For the record, my name is
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Roqer Ke etle, K -e-e-t-I-e. I 'm a reqistered lobbyist for
the Nebraska Hospital Association. We also oppose LB 1163.
Previous testxfxer did a good job of covering my testimony,
so mine w ill so und substantially similar, and that is the
purpose of the statute of repose is to make s ure t hat we
have good evidence, that past ten years, people's memories
fade, records are gone, and t he possibility of fr aud
increases as t h ere's the a b sence of witnesses to defend
cases as well as present them. The other issue particularly
in the medical area is the rapid advance of technology, and
what is t he standard of care that is supplied ten years
later to cases. Particularly in the medical imaging area,
technology and the pictures that we' re taking have advanced
substantially in a relatively short period of time, frankly.
And certainly ten years is time when there's still a problem
to search other doctors, I think as you' ve heard today. The
only other point I would make here is i s th a t we do , as
hosp>tais, try to monitor our medical staffs. We' ve worked
with this committee on a Pati ent Safety A ct to deve lop
reporting across al l of healthcare p roviders. And , as
hosp>tais, we do monitor our medical s taffs t hrouqh p e er
review processes. And, unfortunately, mistakes happen. And
sometimes, they happen an d there xs no negligence. And
other times, there is and we try and deal with it as best we
can, and try and do as institutions to protect the pu blic,
and then, if there's issues, refer them to the state, which
has another process, which mandates us to report issues with
physicians. So, this is not an area that is unr egulated.
It xs n o t an area where we do not strive to do the best we
can for our patients.

S ENATOR BOURNE: Thank yo u. Are there que stions f o r
Nr. Keetle? Seeing none, thank you.

ROGER KEETLE: Th a n k you .

SENATOR BOURNE: N ext testifier in opposition.

DAVID B U NTAIN : (Exhibit 8) Senator Bourne, members of the
committee, my name is David Buntain, B-u-n-t-a-i-n. I am
the reg istered lobbyist for the Nebra ska Medi cal
Association, and I want to just touch on one point that was
made in t he proponent testimony, and that is the scope of
LB 1163. LB 1 163 deals only with th e statute of rep ose
that's i n th e Medical Liability Act. And there is a more
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general statute of repose that applies to all a c tions for
professional negligence, and I don't have the statutory cite
with me, but it's in the code of civil procedure. And it is
a ten-year statute of re pose. It 's two years after the
negligence, but if it's discovered after the two years, then
it's within one year, but in no event more than te n years
afterwards. And that applies to accounting, architectural,
legal, any k ind of professional negligence, inc luding
medical. That is not affected by this. There would, if
this were passed, you'd still have a ten-year statute of
repose for th ose claims. This, then, would apply only to
those providers that a re under t he Hospital Medi cal
L iab i l i t y Ac t , wh i ch wo u l d be m o s t ph ys i c i a ns a n d a f r ac t i on
of the ho spitals. The re maining hospitals, for example,
would still have a ten-year statute of repose. We also have
a ten-year statute of repose for products l iability cases
for many of the same reasons that you' ve heard that support
this statute of repose. And we are opposed to th is. I
think the r easons have b een explained. There have been
several questions about where we stand as far as comparison
to other states. We d o not have that data, but I think we
h ave access to it, and we will provide that information to
the committee.

SENATOR B OURNE: Ok a y . Questions for Mr. Buntain? Seeing
n one, t h a n k y o u.

DAVID BUNTAIN : Th an k y ou .

SENATOR BOURNE: Other testifiers in opposition? Are ther e
testxfiers neutral'? Sena tor Stuthman has waived closing.
That will conclude the hearing o n Leg islative B ill 1163.
(See also Exhibits 1 and 7) Senator Cornett to open on
L egislative Bill 1072. Would the proponents o f th i s nex t
bill make t h eir w a y forward an d we' ll make use of the
o n-deck area zn the front row there? Sign in. And again ,
cell phones aren't allowed in the hearing room, so if you
have a cell phone, please disable it. If you want t o wai t
gust a second un til the room kind of clears. All right,
with that, Senator Cornett. Welcome.

~LB 10 2

SENATOR CORNETT: W e lcome. T h ank you for having me a gain .
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It seems lake I 'm spending a lot of time in front of your
committee this year.

SENATOR BOURNE: W e like to have you.

SENATOR CORNETT: Ny name is Abbie Cornett and I represent
the 45th Legislative District. LB 1072 is a bill that would
allow fire d epartments to do nate equipment from one
department to another. The reason behind this is many small
or rural volunteer fire de partments have d ifficulty
prov>ding their members with adequate fire e quipment to
protect their communities. The people who volunteer their
time for their communities are to b e commended. LB 1072
would allow a person other than a manufacturer or vendor to
donate equipment to a volunteer department or political
subdivision for use by its vol unteer department without
being held liable for civil damages or for personal injury,
property damage, or loss caused b y th e fire control or
rescue equipment after donation. There are several people
here to testify, which will be able to help better describe
how the b i l l wi l l he l p t h e m. I ' m g o i n g t o g i ve you a l i t t l e
anecdotal story. Ny husband was a volunteer fireman for
17 years, 17-and-a-half years, and they have more equipment
or more means to purchase equipment. And when it comes time
to dispose of good equipment when t hey have new , t h ey
literally set it aside outside, and the other departments,
because they can't call and say, can I donate this equipment
to you. They just set it asid e a nd th e n the oth er
departments, or smaller departments from the area, come and
kind of scavenge through the pile. We have worked with the
lobbyist for t he trial at torneys on this bill to work on
language that would not affect the strict li ability law .
And you hav e a copy of the bill. I will allow the other
people following me to testify a little bit more in-depth on
the need for this. And will be ava ilable fo r questions
a ft e r w a r d s .

SENATOR BOURNE: Thank you. Are there questions for Senator
Cornett? Seei n g none , th ank you. First testifier in
s uppor t .

BUCK BASSETT: (Exhibit 12) Go od afternoon. Ny name is
Buck Ba s s e t t . I ' m the fire chief i n Ogallala and
past-president and board member of the Nebraska Fire Chiefs
Assoc>at>on. Today, I' m speaking fo r t he Fire Chiefs
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Association. There are departments throughout the state of
Nebraska th at have surp lus f ire e quipment, personal
protective equipment, different tools, and apparatus. At
the same time, there are p robably an e qual number of
departments that have very small budgets and a des perate
need for al l kinds of fi re equipment. Yet the way the
current law is written, equipment cannot be passed from one
department to another w ithout a gre at deal of liability
going with zt. This has curtailed some departments getting
the equipment they n eeded. Comm on se nse tells us if a
department has something sitting in the storeroom not being
used, and a dep artment down the road has a desperate need
for that same equipment, you ought to be able to give it to
them to he lp them out. Maybe it doesn't meet the current
National Fire Protection Association standards, but if it is
better than what they have or is something they d on't have
at all, then it definitely should be passed on. What good
zs something sitting in a storeroom rotting or rusting away
and eventually being thrown away when it could be used by
someone else. It is the mission of the fire departments in
the state of Ne braska to help others. And this is a way
that we can help our own. In the past, t he Oga llala
Volunteer Fire Department has donated personal protective
equipment to Southeast Community College. When the students
in the fire program didn't have the protection they ne eded
to fight fires for training. We have also donated personal
protective equipment to a small department in the Sand Hills
t hat didn't have enough equipment t o cover all of thei r
firefighters, or in some cases, didn't have the right sizes.
The Ogallala Volunteer Fire Department tries to change out
their personal protective equipment on a regular basis, and
some of it is worn out and some of it isn' t. Equipment that
is worn ou t is thr own aw ay, and the other is kept for a
p eriod of time, hoping that someone can get some g ood us e
out of it . In conclusion, the Ne braska F ire Ch iefs
Association urges the senators to pass LB 1072. If you have
any questions, I would be happy to answer them.

SENATOR BOURNE: Thank you. Are there questions for Chief
Bassett? Chief, I have a quick question. I' ve read through
the statute, the existing statute, and it's Section 35-801,
and I don't see anywhere in there where you or, w ho's the
closest nonvolunteer fire d epartment to you? In say ,
North Platte?
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BUCK BASSETT: N orth Platte.

SENATOR BOURNE: So, I don't see anything in here, I'm just
w anting some clarity, I don't see anything in here that i f ,
say they h ave a thr ee-year-old ladder and they bought a
newer one that was taller or whatever, I don't see anything
in here that w ould prohibit North Platte from calling you
and say, hey, we have this ladder, come and g et it. I
don' t , where do you see that, the prohibition?

BUCK BASSETT: I think it says it in the current statute
that it has to meet current NFPA regulations. And NFPA ,
t ha t ' s National Fire Protection Association, changes their
regulations over a, every once in a while, you k n ow . It
depends on how often t hey g e t to gether. They have
committees that do that. And they don't change so often on
vehicles as they d o on personal protective equipment, the
b unker equipment, the boots, th e pa nts, th e coats, t h e
helmets. They change t hose standards constantly. And ,
well, right now, they' re changing the sta ndard o n coat s,
that they have to have some way in the back of the coat so a
person can grab hold of it and drag a person out. Now, I' ve
been buying new bunker equipment. I bought three new sets
this year and five last year, and none of those have that in
there. So, next year, when I buy bunker equipment, it' ll
have it in there that they have to have a means in the back
to the coat for a person to grab hold and drag a firefighter
out .

SENATOR BOURNE: Okay. J ust for clarity, so , wh at--you' re
adding an exclusion from liability from the transferer, the
North Platte, so they wouldn't have an y li ability. And
you' re also changing the existing section of statute where
i t says no person shall knowingly transfer to no vendor o r
manufacturer, so I'm a little confused, though. Obviously,
North Platte is not a vendor or a manufacturer.

BUCK BASSETT: Ri gh t .

SENATOR BOURNE: So N orth Platte could transfer to you a
piece of equipment that is substandard...

BUCK BASSETT: Ri gh t .

SENATOR BOURNE: . . .and they would have no, so they transfer
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to you a ladder that doesn't m eet t he Nat ional F i re
Protection Association guidelines in effect at the time, and
xf your guy gets hurt on that ladder, North Platte has no...

BUCK BAS S ETT: N o liability unless they' ve done it
intentionally, and they wouldn' t, so they have no liability
on that. That's right. But in the case of a ladder, there
a re standards to test those ladders. And cert ainly, i f
somebody is go ing to give you a ladder truck, you ought to
have it tested to make sure it' s...

SENATOR BOURNE: Let me ask you th xs . What if Senator
Friend has a fire eq uipment manufacturing company and he
makes, what's that hook they use to pull the ceiling down?

BUCK BASSETT: Pi k e p ol e .

SENATOR BOURNE: B ipole?

BUCK BASSETT: Pi k e .

SENATOR BOURNE: Pike pole. He makes pike poles, and he's a
nefarious character, and makes them so they do n't c omply
with the National Fire Protection Association. I'm looking
to make a dollar. I buy those from him, and I sell them to
you, and they don't meet the guidelines. That' s, I wouldn' t
be prohibited from doing that if this statute passed.

BUCK BASSETT: And I'm not positive about that, but I was
thinking something in he re says t hat it doe sn't have
anything to do with the selling of, by an individual. It' s
t he g i v i n g .

S ENATOR BOURNE: But I could be considered a vendor if I d o
t ha t . . .

BUCK BASSETT: If you were selling it.

SENATOR B OURNE:
b usi n e s s ?

.if I do that in the regular course of

BUCK BASSETT: Ye s .

SENATOR BOURNE: Okay. Further questions for th e chi ef?
Seeing n o ne , t h a n k you .
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BUCK BASSETT: Th a nk y ou .

SENATOR BOURNE: Did you come all the way from Ogallala.

BUCK BASSETT: Ye s .

SENATOR BOURNE: ...for this bill?

BUCK BASSETT : Ye s .

SENATOR BOURNE: W ow . Tha t's a long way to travel.

BUCK BASSETT: F our hours down the interstate.

SENATOR BOURNE: T hanks for coming.

B UCK BASSETT: You wel co me .

SENATOR BOURNE: Next testifier in support.

DALE TEDDER : Thank you, Senator. Ny name is Dale Tedder
and I serve as the fire chief of the Bellevue Volunteer Fire
and Rescue Department. In...

SENATOR BOURNE: Could you spell your last name?

DALE TEDDER: Oh , I'm sorry. T edder, T-e-d-d-e-r. In 2005,
the Bellevue Volunteer Fire Department resp onded to
2,192 medical emergencies or re scue c alls and 4 84 fire
calls. The city of Bellevue and the Bellevue Volunteer Fire
Department has initiated a pre ventive m aintenance and
equipment replacement program. The city and the department
constantly are upgrading fire and E NS eq uipment a s our
personnel's training and adequate skills and responding to
technical advances in the fire and ENS science changes. As
a result o f t he volume of calls and o ur preventive
maintenance and equipment replacement program, we are able,
fare and ambu lance equipment available for th e fire
department and ambulance services (inaudible) and the ne ed
of such equipment. Neb raska's fire and ambulance service
could provide their fire and ambulance capabilities
statewide xf fi r e de partments and ambulance service could
donate new and used working equipment and s upplies with
limited liability. Programs al ready exist for receiving



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 1072Committee on Judiciary
F ebruary 1 0 , 20 0 6
Page 45

equipment that N ebraska Forest Service acq uires used
military vehicles and transfers ownership to the departments
willing to rehab and customize these vehicles. Many of the
rural departments have acquired these vehicles and to use
them as of f-road situations including forest, prairie, and
wild fires. Imagine this success story in the cooperation
with the de partment o r mun icipality can donate a working
fire truck or ambulance to their neighboring communities.
When communities that are unable to acquire the $70,000 to
$150,000 or more needed to purchase a new or used v ehicle.
Considering the d epartment being able to donate its bunker
gear or PAS devices to another department. Also c onsisting
department hospitals or cli nics donating the used suction
pump, spine board, o r child r estraint system fo r an
ambulance service. Releasing the equipment with limited
liability is a first step to maki ng this prog ram
operational. Howe ver, along w ith the donation should be
some simple solutions. Equipment must be in working order
and easily reparable. Any known defects or repairs need to
be identified and recorded before transferred. Ambulances
and medical equipment must m eet the ambulance inspection
standards and be inspected and approved by a phy sician or
their medical director. Vehicles titles to be registered,
and donated vehicles and equipment, help the fire department
and of the ambulance service in pride their ability to meet
the guidelines of the National Fire Protection Association
and the standards of the Nebraska Emergency Medical Service
program. Thank you for your time.

SENATOR B OURNE:
Chie f Te d d e r ?

Thank you . Are there questions, is it

DALE TEDDER: Ch i ef Tedd e r .

SENATOR BOURNE: Chi ef Tedder. I'm sorry. Are there
questions for Chief Tedder? Seeing none, thank you. Next
testifier in support.

MICHAEL DWYER: ( Exhib i t 1 3 ) Good a f t er n o o n. Ny n ame i s
Nichael Dwyer, D- w-y-e-r, and I'm a member of the Nebraska
State Volunteer Fir efighters Ass ociation leg islative
committee and a 23- year member of the Arlington Volunteer
Fire Department. I'm here today to testify in support of
LB 1072, an bill that would reduce the liability of civil
damages for individuals who donate fire suppression and-or
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rescue equipment to volunteer fire departments. Currently,
over 75 percent of Nebraska is covered by volunteer fire and
rescue services. While some are supported by tax districts,
many others are either underfunded or have no source of tax
funding at all. For these departments, they must not o n ly
find the time to train and to respond, but they must also
spend tons o f tim e ra ising funds t o purchase rescue,
protection, and fire s uppression equipment. In small
communities, pancake feeds, dances, and, God forbid, a Vegas
night raise trickles of money. On the other hand, whether
it's a structure fire in Omaha, a car accident near Ord, or
a prairie fire in western Nebraska, the goals and the risks
are the same. The difference is that for small departments,
it simply doesn't have, small departments simply don't have
the financial options that larger, tax supported departments
do. Currently, Nebraska law contains early 1990 language
that holds an y person, i.e., an individual firefighter or
department liable for the transfer o f equ ipment b etween
departments unless it me ets c urrent NFPA, National Fire
Protection Association, standards. LB 10 72 would r emove
that liability except in cases of intentional or reckless
conduct or gross negligence. In a practical sense, this
would allow departments to do nate or to sell much-needed
equipment to smaller departments without h aving to pro ve
that that equipment meets or exceeds current NFPA standards.
The changes called for LB 1072 would not apply to vendors or
manufacturers, only to individuals. Many small departments
just don't have the resources to purchase new equipment or
to have old equipment recertified. In many cases, it's the
choice between donated equipment or no eq uipment at all .
LB 1072 doesn't reduce the standards for equipment, and no
department wants gear that is unsafe fo r i ts me mbers.
LB 1072 does allow those departments that will actually use
the gear to make that decision and reduces the liability for
volunteers to protect Nebraska's rural communities. Thank
you, and I would welcome any questions.

SENATOR BOURNE: Thank you . Are there que stions for
Mr. Dwyer ? See i n g n on e , t h a nk you .

MICHAEL DWYER: Th a n k y ou .

SENATOR BOURNE: Next testifier in support.

JERRY STILMOCK: (Exhibit 14) Good afternoon, Senators. My
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name xs Jerry Stilmock, S-t-i-l-m-o-c-k, lobbyist on behalf
of the Ne braska S tate Vo lunteer Firefighters Association
testifying in support of LB 1072. I want to take a moment
to explain that part of existing Statute 35-801 and why that
was brought into play and why we' re seeking to amend it in
this situation. Bac k in the late ' 80s and ear l y 199 0s ,
manufacturers were e ntering into N ebraska, selling their
gear and equipment to fire departments, and that equipment
was substandard. It was com ing i n new and it was
substandard. I'm not aware of any firefighters that w ere
injured because of that substandard equipment, but one of
the things that was brought to the Legislature before m y
involvement with the association was to bringing in the law
that sits as Statute 35-801 now to prohibit a manufacturer,
actually as it states now, any person to come in and be able
to sell equipment that was not up to standards, was not up
to code, that code being the NFPA. We saw th e overbreadth
o f wh at happ ened in having S tatute 35-801 apply t o
everybody, and that's why i n the la nguage that S enator
Cornett has introduced, that it would limit it only to those
that were actually causing the problem, the vendors and the
manufacturers back in the 1990s. So that's the r eason for
asking for the change in the existing law. As to the new
law and having some type of limited liability, or be tter
said, limited grant of immunity except for that of gross and
intentional or reckless conduct, was because, as we' ve seen
other states do, Nebraska is trying to get in line with what
Texas has started and other states have taken on in order to
grant this immunity protection for equipment that's p assed
on. As Sena tor Cornett said, she and I were able to meet
e arlier with the Nebraska Trial A ttorneys A ssociation t o
conform the language in the bill, which is before you today,
that we' re able to have some agreement before coming to you
this afternoon, and on behalf of the association, urge your
advancement to general file with this bill. Thank you. I
have testimony.

SENATOR BOURNE: Thank yo u . Are t here ques tions f o r
Mr. Stilmock? Jerry , I'm still a little unclear. Okay,
" person" would encompass the current, th e way t h e l aw
curren t l y i s wri t t en , "person" would enc o mpass
anybody­ -vendors, manufacturers, me and my si tuation with
Senato r F r i end .

J ERRY STILMOCK: Ye s .
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SENATOR BOURNE: It woul d encompass everybody. But now
you' ve narrowed it down to vendors or manufacturers have to
sell equipment that meets or exceeds the NFPA.

JERRY STILMOCK: Yes, sir.

SENATOR BOURNE: I don 't und erstand that, why you would
narrow that down rather than leave it broad. Because again,
the way it's worded today, nobody could s ell s ubstandard
equipment. W ith yo u r pr oposed language, someone, anyone
other than a vendor or manufacturer could sell su bstandard
equipment. I don't understand.

JERRY STILMOCK: I guess I looked at the category of a
vendor or a manufacturer as being universal, and I didn' t
think zt wo uld in clude a subcategory, if I'm selling it,
that puts me in the category of a vendor.

SENATOR BOURNE: Okay. We' ll have to look
there's a def inition of, I'm just saying
we' re, you know, you' re making this really
that's appropriate. I'm just questioning.
kind of contrary, almost.

J ERRY STILMOCK: I f , and I ' l l t ak e you up on yo ur i n v i t at i on
to keep things moving when you suggest maybe we could visit
later, but the word "transfer" in the existing language of
Statute 35-801 causes m e con cern to say , okay , i f I'm
N orth Platte and I'm transferring to Oga llala, boom, I'm
hit, and I' m prohibited from doing that unless it's NFPA
approved .

SENATOR BOURNE: See, and I would read this to say tha t
North Platte could do it. even if it wasn' t, now. And that
wouldn't change because they wouldn't b e a vendor or a

at it. I'm s u re
I 'm wonder i n g w h y
narrow , a n d maybe

I t j u st se ems

manufac t u r e r .

JERRY STILMOCK: Okay. But they would be " any pe r s o n . "

S ENATOR BOURNE: Tod a y ?

J ERRY STILMOCK: Ye s .

SENATOR BOURNE: I'm not sure a person is an entity?
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J ERRY STILMOCK: An d , y ea h , ok ay .

SENATOR BOURNE: And, I mean, we' re trying to accomplish the
same, I s e e what you want. I mean, you want to be able to
have decent equipment, rather than b e ing t hrown i n the
dumpster, be utilized.

JERRY STILMOCK: Y es, sir.

SENATOR BOURNE: And I understand exactly what you' re.

JERRY STILMOCK: O kay.

SENATOR BOURNE: ...okay. Would there be anything that
would prevent a political subdivision from, North Platte,
okay, we' ve got these 20 ladders, or, I don't even know what
kind of equipment you'd give over, from making Ogallala sign
an agreement saying there's no liability whatsoever for this
equipment? I mean, is there anything that would prohibit
t ha t t od a y ?

J ERRY STILMOCK: No . No .

SENATOR BOURNE: D oes that occur?

JERRY STILMOCK: You know, I don't believe anybody's signing
limitations of liability agreements now.

SENATOR BOURNE: O ka y .

JERRY STILMOCK: And I think that's why the statutory change
i s b e i n g r e q u e s t e d .

SENATOR BOURNE: Well, it makes sense what you' re trying to
do. I just, I need to, I guess, digest the rest of the
bill. Further questions? Senator Foley.

SENATOR FOLEY: Jerry, I'm just wondering as I think further
about this bill, isn't it possible that there might be a
piece of equipment somewhere out there where people with
knowledge might dispute as to whether or not it is dangerous
or safe. And a department, a volunteer department that' s
really hurting financially might say, look, we' ll take it,
w e need it badly, and despite th e fa c t th a t there's a
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dispute as to whe ther or not it 's even a safe piece of
equipment. Do you have any concerns about that?

JERRY STILMOCK: And then continue on with your thought, if
I would continue on with your thought, then, is if that item
of equipment did cause an injury...

SENATOR FOLEY: Under today's law, I pres ume th a t the
volunteer department wouldn't take the equipment because...

JERRY ST I L MOCK: ...because of the dire situation of some
fare departments, they in fact are taking it.

SENATOR FOLEY: . ..because the department that's u nloading
x t . . .

J ERRY STILMOCK: Yes .

SENATOR FO L EY : . . .isn't going to want to give it up and be
exposed to some liability.

JERRY STILMOCK: That is the paramount concern, yes . But
behind the scenes, what is happening is departments, whether
it's volunteer or a paid career department, I believe, are
transitioning their equipment out and setting i t out and
notifying the ha ve-nots that here it is, come and get it,
but with a blind eye. And that's the part that, call a
spade a spade, and let's provide some limitation of immunity
so that t his c a n happen at the front door instead of the
b ack d o o r , I gu es s .

SENATOR FOLEY: All right. Thank you.

SENATOR BOURNE: Further questions? Seeing none, thank you.

JERRY STILMOCK: T hank you, Senators.

SENATOR BOURNE: N ext testifier in support.

ERIC RASM USSEN: My na me is Eric Rasmussen,
R-a-s - m- u - s - s - e- n . I serve as the training officer for the
Southeast Rural Fire Di strict and I'm al s o t he vice
president of the Nebraska Fire Chiefs Association, and we' re
in support o f LB 1072. Southeast Rural has had the good
fortune to have equipment to donate. We al ways loo k int o
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that equipment and ch eck it, an d wo uld n ever d onate
something that di dn't w o rk, t hat wa s liable, that would
p rovide liability or in jury to one of our fello w
fzrefighters. As such, we take that as a responsibility on
us. But should we , we would hop e th a t t he liability
wouldn't come b ack to haunt on us, should we have the
m isfortune of making an error in judgment. By the same
token, small districts have the responsibility also to look
at that equipment and say, look, this isn't good enough, it
doesn't meet standards, and we won't accept it. And that is
in the bill so tha t it's a dual responsibility, from the
"donee" to the donator, to the recipient, and we would hope
that that w ould w ork the way it is supposed to. We have
d one it before. It w orks with well. We have the smal l
departments that have some very, very real needs out there.
And to be able to do these things would be a g reat benefit
to the service of this state. Any questions?

SENATOR BOURNE: Questions for Nr. Rasmussen? Seeing none,
t hank you. Oth er testifiers in support? Testi fiers i n
opposition? Testifiers neutral? Senator Cornett to close.

SENATOR CORNETT: Thank your time and consideration on this
bill. Sena tor F oley, you br ought up a good point .
Currently, this e quipment is being transferred. And what
the testifiers stated i s true. It 's being don e in a
backdoor fashion. A lot of times, it's put in dumpsters,
and then you make calls to the surrounding fire departments
and say, we' re cleaning our closets today. And then you see
men digging through dumpsters for this equipment because
they are so desperate for it. A lot of you a re fo rtunate
enough, as myself, to live in a metro area where you either
have a paid fire department o r a large , more af fluent
volunteer department like Be llevue. A lot of the rural
areas have no equipment. I was speaking to a senator on the
floor that's one of the cosponsors of this bill. His fire
department has coats that are being held together with duct
tape. His comment was, if something catches on fire in his
district, it burns because they don't have equipment. This
is a means o f transferring reliable equipment that is
checked out be fore it is donated to help fire departments
that do not have money to sustain themselves, and will lead
to less loss of property and li fe, and in jury to the
fxremen. We would be happy to work with the language with
you, Senator Bourne, i f the re's anything w e ca n do to
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clarify those points. Again, we spent quite a bit of time,
Mr. Stilmock and the representatives of the trial attorneys,
making sure that we did not tamper with the strict liabi'ity
law. So the wording was very careful, but we will be happy
t o sit down with you as a group and go through that a nd
reword it if we need to in a manner that's acceptable for
all parties.

S ENATOR BOURNE: Thank you. And I just want you to thi n k
about, I'm k ind of saying this fo r Mr. Stilmock, the
attorney, about a person versus vendor or manufacturer. And
then also, if there is a situation where, say a firefighter
is using a piece of donated equipment and there was an
agreement between the giver and the receiver, you know, say
North Platte made them sign something, there still would be
a lawsuit by the individual firefighter that wa s in jured.
And what I wan t Mr. Stilmock to think about is whether or
not that agreement between the t wo fir efighting entities
would protect the donor...

SENATOR CORNETT: The firefighter.

SENATOR B OURNE: . . .from an in d ividual lawsuit from the
individual that was hurt,...

SENATOR CORNETT: Ok a y .

SENATOR BOURNE: . ..so, I see where you' re going with this.
It makes a lot of sense.

SENATOR CORNETT: It ' s just a means of trying of trying to
provide equipment to areas that have no means of their own.

SENATOR BOURNE: I agree with the concept.

SENATOR CORNETT: Yes . We just need to work out the
language.

SENATOR BOURNE: Perfe ct . Further questions fo r the
S enator? Seeing none, thank you. Tha t will c onclude t h e
hearing on Legislative Bill 1072. ( See a l so
Exhibit 11) Senator Cornett to open on LB 1149. As Senator
Cornett gets ready to testify, can I have a show of hands of
those folks here wishing to testify in support of this bill?
I see four. Those in opposition? I see no opponents. So,
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Senator Beu tler, if you ' re listening, there's four
proponents before the next bill.

LB 1

SENATOR CORNETT: Kind of sav ed the best for last here.
It's a little bit more in-depth of a bill, and the o p ening
is going to ta k e a little bit of time. As w e all know,
Nebraska today is one of the nation's fastest growing new
immigrant destinations. Nebraska now has children living
h ere who are foreign nationals from countries as varied a :
Guatemala, the S udan, Bosnia, Indonesia, and Russia. The
significant majority, of course, are from Mexico.
Immigrants often a rrive a s fa milies, complete with young
children and old. Or they, of course, have children a fter
t hey ar r i ve . According to the U .S. ce nsus, a lmost
20 percent of children residing in the United States have at
least one foreign-born parent. Almost 2.5 million children
living in th e United States are not American citizens. To
complicate matters, 85 percent of immigrant families w ith
children are mixed-legal status families where at least one
parent is a noncitizen and one child i s a citi zen . The
noncitizen may, as often as not, be undocumented. These
demographics are seen through Nebraska today. Inevitably,
some of their children will become part of our state foster
care system due to either a parent's death, the ch ild' s
removal from the family on the basis of abuse or neglect, or
enforcement of im migration law against the parent. When a
child comes into state custody, the first priority is to
place the child with the closest living relative. If the
child cannot successfully be placed with a parent, Nebraska
child welfare o fficials are sup posed t o look to o ther
relatives such as grandparents or aunts who are wa lling t o
take custody of the chil d, either t emporarily or
permanently. The difficulty in cases concerning children of
immigrants is, often the closest living relative l ives in
another country. Unfortunately, Nebraska's underfunded
foster care system has not been well set up to dea l wi th
t hese tra nsitional placements. There ha v e be e n man y
examples where placements have f ailed o r not ev en be en
attempted, leaving children in a country to which they may
h ave little or no connection. These chi ldren ma y then
stagnate in Nebr aska's foster care system, pl aced in
institutional homes or adopted aw ay to stra ngers f rom a
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different culture. There are many challenges for Nebraska's
foster care system in this circumstance, not the least of
which is to try and manage the transitional relationship
with relatives seeking custody. T h ese inevitably lead to
challenges and ob s tacles th at include communication
barriers, information disadvantages, financial limitations,
culture differences, and the involvement of many different
judicial systems. Fortunately, the Nebraska of Health and
Human Services and the consulate of Mexico based in Omaha in
June 2005 entered a memorandum of understanding to protect
the rights of Mexican children in the state custody in
Nebraska. This agreement provides for early notification
and involvement by the consulate and provides direction to
child welfare workers as to ho w to ser ve c hildren and
families who are Mex ican n ationale. For exam ple, the
consulate is able t o help with placement st udies,
communxcation, transportation, and other necessities so that
a Mexican child may be reliably and safely placed. This
agreement has proven effective, and has helped families
understand their rights, and placed children with relatives
in a more timely manner. I am sponsoring LB 1149 to ensure
that all foreign national children, as well as citizen
children with foreign relatives, are provided the mo st
family friendly, appropriate, and safe foster care services.
In LB 1149 requires early notification to the consulate of
foreign nationale, already a requ irement un der the
international agreements, but di fficult to acc omplish
without firm state guidance. I believe this is in the best
interest of Nebraska's children, which include those from
immigrant families, and should be c onsidered a helpful
reform to our children's welfare system. Others to follow
with experience in this area will be able to elaborate on
the matter further, including the Me xican consulate of
Nebraska. Just a quick "outlie," there was a case a few
years ago that actually went all the way to the Nebraska
Supreme Court in regards the placement of two children whose
mother had been deported. This and other cases led to the
memorandum of understanding, but it is only with the Mexican
government. The re ar e ch ildren from many other cultures
h ere that we do not have an agreement with and that do no t
have an agreement with Health and Human Services. Th e
problem with a m emorandum of understanding rather than
legislation is it can be terminated at will by either side,
which means that with a change of administration, with a
change of consulate, these children are left wi thout
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protection. By legislating the matter, we will be able to
provide protection or a guideline for protecting children of
foreign nationals and children with dual citizenship.

SENATOR BOURNE: Thank you for that clarification. We do
have a letter from Nancy Montanez (Exhibit 15), director of
Department of Health and Human Services, saying...

SENATOR CORNETT: Sayi ng, I believe I have a copy of that
letter, that says that t hey don't f eel t his necessary
because they have the memorandum of understanding in place.
But that is only with the Mexican consulate.

SENATOR BOURNE: I'm saying I appreciate you pointing that
out .

SENATOR CORNETT: Ye ah .

SENATOR BOURNE: I was trying to get the distinction.
Questions for Senator Cornett? Seei n g none , th ank yo u.
Appreciate it. First testifier in support. Welcome.

JOSE C UEVAS: (Exhibit 17) Thank you. Good afternoon.
Good afternoon. My name is Jose Cuevas. I'm the consul of
Mexico in Om aha, Nebraska, and I'm here to sponsor the
legislation that's been introduced today by Senator Cornett.
Thxs legislation has been a long time in the pro cess of
making, and basically why? Because we see a lot of children
that are j ust b eing l eft in limbo. Ind ependently, that
there was an xnternatzonal, or there is a convention on the
rights of th e child. It ' s an international convention on
the rights of the child. We thought that it wa s necessary
since we were finding so much problem within the state of
Nebraska to be able to sign a memorandum of un derstanding.
However, what S enator Cornett today introduces goes beyond
that. It gives us the opportunity to legislate it, to , in
the event o f a cha nge of the administration, as you well
mentioned, that n othing will c hange. Everything will
continue, and the rights of the children will be protected.
The memorandum of understanding that was signed between the
Mexican gov ernment and the state of Neb raska does
specifically clarify children of multiple nationalities.
That is, M exican nationals who were born in Mexico or who
o ne of their two parents are Mexican nationals, those ar e
children of multiple nationalities. These children are also
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i ncluded wit hin the framework of the mem orandum o f
understanding. It has worked very well. The consulate has
been able to take back children up to...we' ve been in charge
of all of their transportation. We' ve transport them ba ck
to Mexico. We ' ve h anded t hem over to their families in
Mexico, and it has worked very well. The memorandum itself
is working very well. People that will follow me today that
will provide y o u with testimony, important testimony that
y ou will be able to base this on, will give you a lot mor e
information than I can right now. But please, do consider
it. It's something very serious. Thank you.

S ENATOR BOURNE: Thank you . Are there gue stions f o r
Mr. Cuevas ? See i n g n o n e , t h a n k y o u.

J OSE CUEVAS: Th a nk y ou v e r y m uc h .

SENATOR BOURNE: A p preciate your testimony. N ext testifier
in support of this bill. Welcome.

IONA NAVARRETE: Hi . Vice Consul Iona Navarrete from the
Mexican Consulate. I work for the Protection Department.
And. . .

SENATOR BOURNE: Ma' am, could you spell your name, please?

I ONA NAVARRETE: Ye s .

SENATOR BOURNE: Tha nk y ou .

I ONA NAVARRETE: N- a - v - a- r - r - e - t - e .

SENATOR BOURNE: Tha nk y ou .

IONA NAVARRETE: The Protection Department i s in charge,
exactly, of making sure that the memorandum of understanding
works with th e Dep artment o f Hea lth and Human Services.
What we try to do i s he l p th e m understand th e cultural
differences between Mexicans and U.S. citizens. Sometimes,
the cultural differences will make it difficult to give the
services that are needed by the people that the department
is trying to service, and also, to the child, to ma k e the
caseworkers that are taking these cases understand that the
child, for us, is also a Mexican national, sometimes even
born here i n the U.S. with Mexican parents. If we can try
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and help this department with their work, and i f th e y can
use us as a tool to better do our jobs in getting those
children into t heir ho mes, even if it 's not wit h the
p arent s ­ -it could b e with a family member, even if it's in
another country, as long as they have the same culture that
they have b een b rought up in. Cultural differences are a
huge thing here in Nebraska, especially because there a re
not enough adoptive homes with the same culture. So we' re
talking about placing sometimes children in homes where they
don't even speak Spanish. So we' re trying to help in that
way, and I believe t hat ma king it a l aw would help us
disseminate the information that we are there to help. And
I ' m talking about th e Mex ican nationals, of course. I 'm
sure our colleagues from other countries would also believe
the same, that i t would be in the better service of their
children. Also, one of the things I always try to tel l
them, if you' re in a foreign country, wouldn't you like your
consulate to be available to you? Thank you.

SENATOR B OURNE:
n one, t ha n k you .
i n s u p p o r t .

ANN EBSEN: Good afternoon. My n ame is Ann E bsen . It ' s
E-b- s - e - n . I ' m an attorney in private practice in
Papillion, and I hold a contract with Sarpy County to do
juvenile defense work. There are three law firms or lawyers
who hold these c ontracts, and as a c ase comes into the
j uvenile court, they rotate through and we' re appointed t o
represent the mother, the father, the child, or any other
family members who have standing to be represented. So, I'd
like to speak to you about the practicalities of this bill.
As a gua rdian ad litem, I'm notified that a child has been
p laced xn state custody. It 's been a couple o f da y s at
least since t hat child h as be en placed. So I get this
notification that I have to track down the caseworker and
find out wh ether o r not they have, if it's a child with a
H ispanic surname, does this child speak English? Does this
eh>Id speak S panish? Is this ch ild placed with family
members? Is this child placed in a foster home where no one
s peaks Spanish and the child only speaks Spanish? The nex t
hearing that we have is a detention hearing, and at that
hearing, the parents will be appointed an attorney. So a
child can be removed. They can be in foster care for weeks
before their p arents h ave t he opp ortunity t o get an

Absolutely. Are there questions? Seeing
Appreciate your testimony. Next testifier
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attorney. Then , if I'm representing the parents, I don' t
speak Spanish, so if I don't speak their language, I can' t
talk to them and explain to them that I am not part o f the
state system that t ook their child. I am their advocate.
And so if I'm trying to use a court interpreter for fi ve
minutes to be able to explain t h is, I'm not get ting
anywhere. Since we' ve been working in Sarpy County with the
consulate, it has helped immensely in e xplaining cultural
differences that were mi sunderstood at the time the child
was removed, and helping to explain the relationship between
t he family members, issues that have come up, being able t o
facilitate com munication, bein g able to facilitate
visitation. And as an attorney, it's a huge relief to me to
be able to talk to my client and be able to explain to them,
this is how this system works. It 's not, we just take y our
children and keep them and don't tell you what's going on.
So I would support this bill. Thank you.

SENATOR BOURNE: Thank you. Are there questions? Seeing
none, t h a n k you .

ANN EBSEN: Th a nk y ou .

SENATOR BOURNE: Next testifier in support.

MILO M UMG AARD: ( Exhib i t s 18 , 19 ) Good a f t e r n o o n,
Mr. Chairman and committee. My name is Mil o Mu mgaard.
That's spelled M-u-m-g-a-a-r-d. I'm the executive director
and a practicing attorney with the Nebraska Appleseed Center
for Law rn the Public Interest. I am mostly here primarily
to emphasize the im portance of the application of, or the
actual import of the bill you have in front of you, that is
to require the state Department of Health and Human Services
to be engaged with consulates and to be engaged with looking
for the b est po ssible placements for fo reign national
children or children who have relatives where th e closest
relatives that happen to be in a foreign country. The first
document that I ' ve handed ou t is , in fac t, t h e court
decision from the Nebraska Supreme Court written by Judg e
Hendry back i n 2004 that Nebraska Appleseed litigated that
Senator Cornett referenced a few minutes ago. And that is
the decision about a Guatemalan family, a case out of the
Grand Island area, in which the state dep artment really
failed across the board to recognize the rights of the child
and the fa mrly to int eract with their family members, to
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SENATOR

actually be, to have significant amount of work put in to
locate the best possible placements. In a nutshell, the
constitutional rights of this family was violated in many
different aspects, and this decision validated the fact that
this family deserved to have a lot of opportunity that it
didn't otherwise get, including the c ontact with the
consulates, including information in their own language,
i nformation given to them at appropriate times, and so on ,
all of which the c onsulates could have helped with, the
Guatemalan Consulate in particulate could have helped with,
if, in fact, notified earlier. The nice part of this case
is the family has been reunited as a result of this Supreme
Court decision. But on the other hand, we still see
recurring problems within the child welfare system of t he
sort that's been described here today. That is, the state
department not actually working with families who have mixed
status, foreign national, non-English speaking members, in a
way that adequately protects their needs and that actually
goes to the question of, is the best possible placement,
perhaps, with a relative in Mexico, or p erhaps with a
relative who is not a citizen or even documented, and so on,
and have they looked into that? So that leads to the second
document I' ve given you, which is a summary of the class
action lawsuit that Nebraska Appleseed has filed against the
entire child welfare system, which is pending in f ederal
district court today, an aspect of which is this particular
area that we' re talking about right now . What ki nd of
services are bei ng delivered to non-English speaking,
noncitizen children and their families, and to what degree
is the state complying with constitutional and statutory
requirements. We would argue, of c ourse, that at this
juncture, they' re not, and that's why it's necessary to have
the class action suit. Getting back to the bill before you,
it does a very, I think, a relatively mild b ut yet
significant step in the right direction of r equiring the
state to actually have this policy in place to work with the
consulates so t hat children and families are better served
when they are brought into the child welfare system.
Unfortunately, too many kids are brought into the child
welfare system. That's an issue not to be discussed today,
but when they are b rought into the s ystem, how are we
h elping them and their families? This is a good way to d o
it. So I'd be happy to answer any questions you might have.

Are there questions forBOURNE: Th an k y ou .
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Mr. Mumgaard? Seeing none...

MILO MUMGAARD: Thank you very much.

SENATOR BOURNE: . ..thank you. Thanks for what you do, too,
Milo. Next testifier in support.

BILL MUELLER: Chairman Bourne, members of the committee, my
name is Bill Mueller, M-u-e-1-1-e-r. I appear here today on
behalf of the Nebraska State Bar Association in support of
LB 1149. We do believe it is important that the Legislature
pass thxs particular piece of legislation. We do beli eve
that it is very important t o inv olve the minor child' s

daughter who lived in Argentina for six months, I certainly
would want the American Consulate to be involved in a matter
concerning her. Be happy to answer questions you may have.

SENATOR BOURNE: Than k you .
S eeing n o ne , t h a n k s .

BILL MUELLER: Th a nk y ou .

SENATOR BOURNE: Other testifiers in support? Are there
testifiers in opposition? Are there testifiers neutral?
Senator Cornett. Senator Cornett to close.

SENATOR CORNETT: Thank you for your time today in listening
to this matter. Th ere are really two points that I want to
address in closing. One, Nebraska, like the rest of the
United States, has got to basically wake up and realize that
we face a growing problem in regards to how we' re dealing
with our immigrant population, particularly the Mexican
natzonals because we have so many of them in the state. And
they are being overlooked and sliding through the cracks at
thxs point, the children are. And it's not just the Mexican
nationals. The woman from Guatemala is a good example. And
part of th e pr oblem i s o ur Health and Hu man S ervice
Department xs so overburdened at this point. But we do need
to provide some type of legislative d irection on how
c hildren of foreign nationals are dealt with. The othe r
point that I need to bring up, and it was a drafting error
on my part. The original memorandum of u nderstanding s ays
c hildren of foreign na tionals o r chi ldren w ith dua l
c xtizenshxp, that is, if they' re born in this country b u t

consulate in matters such as these. And as the father of a

Questions for Mr . Mueller?
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their parents are n ot U.S. citizens. I seem to have left
out that one, d ual citizenship, so I will be offering an
a mendment to this bill xn regards to that. And th a t does
follow the actual memorandum of understanding that we have
with Health and Human Services.

SENATOR BOURNE: Ok ay . Questions? Jus t so , ad ditional
clarity, so our Department of Health and Human Services has
a letter of understanding with the Mexican government...

SENATOR CORNETT: Mexican Consulate, yes.

SENATOR BOURNE: . ..and they are, are they..

SENATOR CORNETT: They' re following all of..

SENATOR BOURNE: . ..and they are involved in...

SENATOR C ORNETT: ...they are w or king n ow, si nce th e
memorandum of understanding.

SENATOR BOURNE: . . .o k ay .

SENATOR CORNETT: The issue we have is more.

SENATOR BOURNE: R ight.

SENATOR C ORNETT: ...is actually kind of two-fold, that,
(I) we only have this with the Mexican government. Omaha,
Sarpy County, particularly have a growing population of
S udanese . . .

SENATOR BOURNE: But just HHS is...

SENATOR CORNETT: Ye s .

SENATOR BOURNE: . ..living up tc the letter..

SENATOR CORNETT: You would have to speak to Mr. Mumgaard in
regards to h o w we l l it is wor king, but from what I
understand, it is working considerably better than before
when they had the understanding.

S ENATOR BOURNE: The reason I ask that is, you know, not t o
take away anything from Ms. Montanez, because I think she' s
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a welcome addition to HHS, but we' ve had probably ten or 1 2
hearings so far thi s ye a r th a t in d icates there's still
problems with HHS...

SENATOR CORNETT: Well, I believe there are still..

SENATOR B O URNE: ...and I jus t wond ered how their
p erf o r mance was h e r e .

SENATOR CORNETT: ...I believe there are still problems, and
that is the reason that I was originally approached on this
bill, and then studied the issue. The r e are two issues:
( 1) I t i s on l y wi t h t he Mex i c a n g o v e r n ment , a nd ( 2 ) He al t h
and Human Services is ba sically a bureaucracy and, or
administrative. We do not know when this memorandum could
be terminated or for what reasons. And we feel that i t is
n ecessary that it becomes l egislation t o pro tect t h e
children, b asically. Becau s e it is a branc h of the
government and government has its whims sometimes.

SENATOR BOURNE: I agree. Further questions? Seeing none,
thank you.n That will conclude the hearing o n Leg islative
B il l 1 149 . (See also Exhibit 16) The committee will stand
at ease for about three minutes.

(RECESS)

S ENATOR BOURNE: Okay, I think we' re going to go ahead a n d
reconvene. We ' re g oing to take, since Senator Baker is
here, we' re going to open, Senator Baker is here to open on
Legislative Bill 905.

LB 90 5

SENATOR BAKER: Thank you, Chairman Bourne, members of the
Judxciary Committee. It's kind of nice to back in front
you, I thank. I am Tom Baker, represent Distr ict 44 in the
l egi s l a t i v e d xst r i ct . I am h er e t od a y t o i nt r od u c e LB 905 .
The intent of this bill is to prohibit certain exculpatory
clauses in the motor carrier transportation contracts. A
cortract provision that w ould r equire a motor ca rrier
transporter to indemnify a "promisee" for n egligence or
zntentional acts or omissions by the " promisee " i s
u nenfo r c e a b l e . Th e "promisee," for e xample, a shipper,
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pressures a motor carrier to provide motor transportation
u nder contracts xn wh ich th e mo tor c arrier agrees to
indemnify and hold harmless the shipper for t he shipper's
failure to meet its duties or responsibilities. In essence,
the motor carrier becomes the insurer for the shipper. The
bill does not affect contractual provisions in which a motor
carrier indemnifies the shipper for the motor carrier's own
negligence or intentional acts or omissions. I' ve received
some suggestions for amendments to the bill. One suggestion
is to amend the ball on page 3, line 14, after " Ameri c a , " b y
i nse r t i ng "or other agr eements prov iding for the
interchange, use, o r possession of in termodal chassis,
contrains, or other intermodal equipment." In addition, the
Public Service Commission has recommended that on pag e 2,
line 23, we strike "passengers or" since the contracts we' re
referring to typically deal with transport of goods and not
people. I would ask that you advance LB 905 to t he floor,
and would be glad to answer any questions. I do have people
more versed in this issue than me to testify, I believe. So
I would tr y to ans wer qu estions, but I do think people
behind me would probably be more appropriate.

SENATOR BOURNE: O ka y . Th ank you . Questions for Se nator
Baker ? See i n g n on e , t h a n k you .

S ENATOR B A K ER :
introduce this.

SENATOR BOURNE: You bet. F irst testifier in support. Are
there other individuals in the audience that want to testify
in support of t he bill? Go a head and sign in. If you
haven't signed xn, would you go ahead and do so afterwards?

Thank you, Senator Bourne, for letting me

LARRY JOHNSON: G otcha.

S ENATOR BOURNE: Thank you. I'm sorry fo r juggling t h e
agenda, but here we are. Welcome.

LARRY JOHNSON: Good af ternoon, Senator Bourne. Are y ou
ready?

SENATOR BOURNE: I'm ready when you are.

LARRY JOHNSON: O k ay . Senator Bourne, c ommittee m embers,
I ' m Larry Johnson, the president of the Nebraska Trucking
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Association. That's J-o-h-n-s-o-n. And I'm here t o off er
testimony for the bill. From a transportation perspective,
w e feel like this is one for the smaller guys out there in
that there are transportation contracts out there that have
the indemnity clauses in the re . These folks with the
smaller truck lines don't have the ability or legal counsel
to always follow through on them. So it's not an i ssue of
limiting our lia bility, much more o ur exp osure t o a
i nability. Some of the effect that it's had on us i s tha t
it does raise insurance rates for the trucking industry and
creates open exposure for small, well actually any carrier,
but particularly for those carriers that can't cross out or
h ave the ability to not take that freight. So with tha t ,
a ny ques t i o n s ?

SENATOR BOURNE: Are ther e que stions fo r Mr . Johnson?
Seeing n o ne , t h a n k yo u .

LARRY JOHNSON: Th a n k y ou .

SENATOR BOURNE: N ext testifier in support.

DONALD SWERCZEK: Thank you, Mr. Chairman, Senators. My
name is Donald F. Swerczek. I live in Omaha, Nebraska, and
I'm president of Wynne Transport Service, Inc., i n O m ah a .
We ar e . . .

SENATOR BOURNE: Could you spell your last name for us, sir?

DONALD SWERCZEK: S- w- e - r - c - z - e- k .

SENATOR BOURNE: Tha n k you .

DONALD SWERCZEK: We are a trading company of primarily
hazardous materials, bulk liquids, throughout the Un ited
States xnto Canada and also interlying into Mexico. We' ve
b een faced with these contracts that are being presented t o
us primarily on access to terminals where we load or unload,
it depends. But I might explain a little bit about it, the
situation we ran into in a couple of instances. We were
going into a refinery out in Colorado. We had signed one of
these contracts, and our driver went in and was unloading
hazardous materials, tolulene, and due to some malfunctions
of the refinery, he was drenched in this product. There was
no one th ere to hel p him in the beginning, and the end
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result was he ended up in the hospital with some burns. He
was taken care of under the workmen's compensation laws, and
our insurance company took care of that part of it. But he
felt there was negligence on the refinery's part, and so he
filed suit against the refinery. The end result was that he
got a ju dgment against the refinery. The refinery then
referred to our contract, and we ended up paying $100,000 of
that loss. We actually had no control over the environment
that he was working in. All we' re asking is that we are on
a level playing field. In most instances, we, of course, we
have the right to either sign the contract or not sign the
contract, but if we didn't sign the contract, we'd probably
lose about 60 percent of our business. We have to get into
these facilities. Another si tuation in Omaha where our
driver was waiting to load asphalt and he was sent to the
driver's room b ecause the load wasn't quite ready. As he
was sitting in the driver's room, the electrical box on the
wall exploded and h e was burned, not severely. They took
him to the hospital and it was a minor situation, but the
end result, I think t h e doctor bill was about $500. The
people from the facility sent us a letter along with a check
t o take care of the medical expenses, but made sure that w e
understood that h a d thi s be en somewhat different that we
w ould have been held responsible. It would have been o u r ,
t hey would hav e looked at our ins urance c ompany f o r
compensation. We just think that if we can cont rol the
environment, we ha v e no pro blem with the liability. But
when we cannot control the environment, then we don't think
we should be held responsible. And with that, if anyone has
any questions, I'd be glad to answer it.

SENATOR BOURNE: Tha nk you. Are there questions? Seeing
n one, t ha n k you .

DONALD SWERCZEK: Th a n k y ou .

SENATOR BOURNE: N ext testifier in support.

R ICK GEORGE: My name is Rick George. I work for ITL Ta nk
Lines in Omaha, Nebraska. I'm their safety director.

SENATOR BOURNE: Could you spell your last name for us?

RICK GEORGE: G-e-o-r-g-e. And it's late Friday, I don' t
want to spend a lot of the committee's tame, bu t I have
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stories similar to Mr. Swerczek's that just testified, and I
)ust wanted to come up here and say that I am in support of
t he b i l l .

SENATOR BOURNE: Okay. Are there questions for Mr . George?
Seeing none, thank you. Other testifiers in support? Are
there testifiers in opp osition? Testifiers neutral?
Senator Baker waives closing. That will co nclude the
hearing on Leg islative B ill 905. (See Exh i b i t s 20 ,
21) Senator Beu tler is here to ope n on Leg islative
Bill 936. Senator Beutler, I apologize. I didn't realize
you were out there, so I'm sorry.

LB 936

SENATOR BEUTLER: Oh no, that's fine. And I'm going to make
short work o f th i s f o r you, Mr. Chairman, members of the
committee. This bill is simple in its basic concept. It
basically suggests that negligence will be the, or that the
title standards o f the Bar Ass ociation shall be the
negligence standards with respect to title insurers. And I
intended to take you through the long hi story of law yers
opinions and a b stractors and h ow that evolved into title
insurance and what the title standards are a nd how they
relate to everything. But the fact of the matter of the
matter is that within the title i n surance industry, they
haven't come to an agreement as we thought they would with
r espect to what language should be use d to define this
exactly and m ove forward with the bill. So basically, I'm
just going to ask you to hold the bill.

SENATOR BOURNE: We can do that. That's an easy one.

SENATOR BEUTLER: You like that, huh?

SENATOR BOURNE: Any questions for Senator Beutler? Seeing
n one, t ha n k y ou .

SENATOR BEUTLER: You b et .

SENATOR BOURNE: Testifiers in support'?

SENATOR BEUTLER: Of ho l d i n g?
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SENATOR BOURNE: Of holding? Some on the committee.

BILL MUELLER: Mr. Cha irman, members of the committee, my
name xs Bill Mueller, M-u-e-1-1-e-r. I appear here today on
behalf of both the Nebraska State Bar Association and the
Nebraska Land Title Assoc>ation in support of LB 936, and we
certainly would ask the committee also to hold the bill. I
was going to gave a three-minute exhaustive lecture on the
Nebraska real estate title standards, of which your counsel
i s holding a copy. But in view of our asking you to hol d
the bill, we do thank Senator Beutler. This is a serious
subject. We are try ing to wo r k on language tha t' s
acceptable both t o the title insurance companies and the
title insurance agents, and that's a complicating factor
here. Be happy to answer any questions you may have.

SENATOR BOURNE: Th ank
Mr. Mueller? Seeing none,
s upport? Testifiers i n
Closing is waived. That
Legislative Bill 936.

you. Are ther e que stions for
thank you. Oth er testifiers in
opposition? Tes tifiers neutral.
will conclude the he aring on

L B 1 0 4 0

SENATOR Dw . PE DERSEN: We will now ooen the hearing on
LB 1040. Senator Bourne. Counsel will present the...

SENATOR BOURNE: Thank you, Senator Pedersen, members of the
c ommittee. My name is Pat Bou rne . I repre sent t h e
8th Legislative District in Omaha, here today to introduce
Legislative Ball 1040. It's a very simple technical b ill,
and my introduction will be very brief. LB 1040 revises a
reference in the statutes with respect to the Nebraska Rules
of Professional Conduct adopted by the Supreme Court. Thi s
is the only section in statute that refers to these rules,
a nd this bill would a m end that section to ref lect t h e
official title of this code of professional conduct.

SENATOR Dw . PED ERSEN: Th ank y ou , Sen at o r Bou r n e . An y
q uestions from the committee? Thank you. Anybody here t o
testify xn favor of the bill?

BILL MUELLER: Mr. C h airman, members of the committee, my
name is Ball Mueller, M-u-e-1-1-e-r. I appear here today on
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behalf of the Nebraska State Bar Association in support o f
LB 1040. As Chairman B ourne t e stified, there is one
reference in statute to the code of professional
responsibility. Whe n our Supreme Court adopted the current
code of ethics for lawyers, that are now called the Nebraska
Rules of Professional Conduct, it became necessary to change
t hxs one reference in statute. We ask the com mittee t o
advance the bill. I'd be happy to answer questions you may
have.

SENATOR Dw . PE DERSEN: Thank you , Mr . Mueller. Any
question from the committee? Seeing none, thank you.

B ILL MUELLER: Tha nk y ou .

SENATOR Dw . PE DERSEN: Seei ng no other testifiers in the
room, I will turn the committee b ack...Senator Bourne to
c lose .

SENATOR BOURNE: I' ll waive closing, thank you.

SENATOR Dw. PEDERSEN: Thank you, Senator Bourne. I' ll turn
the committee back to you.

SENATOR BOU RNE: T hat will co nclude th e hearing o n
Legislative Bill 1040 and the hearings for this afternoon.
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