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L B 670 , 3 9 3 , 3 1 6, 385 , 56 7 , 123

The Committee on J udiciary met a t 1 :30 p.m. on Friday,
March 11, 2005, in Room 1113 of the State Capitol, Lincoln,
Nebraska, for the purpose of conducting a public hearing on
L B 670 , LB 3 93 , LB 316 , LB 3 85 , LB 56 7 , and LB 12 3 .
Senators pr esent: Patrick Bou rne, Chairperson; Dwite
Pedersen, Vice Chairperson; Ray Aguilar; Jeanne Combs; Mike
Flood; Mike Foley; and Mike Friend. Senators absent: Ernie
Chambers.

SENATOR BOURNE: The other m embers will come a s the
afternoon progresses I h ope. Welcome to the Judiciary
Committee. Th is is the 21st day of c ommittee hearings.
We' re hearing six bills today. My name is Pat Bourne. I'm
from Omaha. To my left is th e committee clerk, Laurie
Vollertsen. To m y right is the committee's legal counsel,
Jeff Beaty. A n d the other members I will in troduce the
other members of the committee as they arrive. Please keep
zn mand that senators have duties and h earings in other
committees (laugh) so don't take it p ersonally if they
e i t he r d o n ' t sh o w u p o r l ea v e d u ri n g y o u r t es t i m o ny . I f you
plan to testify on a bill, we' re going to ask that you sign
in in advance at the on-deck area there. Please print your
information so that it's easily readable and can be entered
into the permanent record. F ollowing the introduction of
each b i l l I ' l l as k how many t e s t i f i e r s w e h a v e. We ' l l f i r st
have the introducer of the bill, then we' ll take proponent
t est i mony , opp o n en t t e st i m o ny , an d t hen we ' l l hav e an y
neutral testimony. When you come forward to testify, please
clearly state and spell your name for the record. All of
our hearings are transcribed and your spelling of your name
would help the transcribers immensely. D ue to the la rge
number of bills we hear here in the committee we do utilize
a t i m i n g l i gh t sy st e m . Sena t o r s i n t r od u c i n g b i l l s g et f i v e
minutes to open, three minutes to close if they choose to do
so. All other te stifiers get three minutes to testify
exclusive of any questions the committee might have for you.
The b l u e l i gh t wi l l g o o n a t th r ee mi nu t e s . The amb er l i g ht
at one, and then when the red light comes on we ask that you
conclude your testimony. The rules of the Legislature state
that cell phones are not allowed so if you have a cell phone
please disable the r inger so as not to disturb those
testifying. Reading someone else's testimony is not
a l l o wed . We wi l l a l l ow y ou t o sub mi t t ha t t e st i m o n y t o us
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and we will enter it into the record but we won't allow you
to read that testimony. We' ve been joined by Senator Foley
from Lincoln and Senator Dwite Pedersen from Elkhorn soon to
b e Omaha, and Senator Mike Friend from Omaha as well. Wit h
that, Senator Landis to open on LB 670.

LB 670

SENATOR LANDIS: Thank you, Senator Bourne, members of the
Judic i a r y C ommit t e e , D a v i d L a n d i s , p r i n c i p a l i n t r od u c e r o f
LB 670 , L - a - n - d - i - s , r epr e se n t i ng "The Garden District"
t oday a s I a l wa y s d o .

S ENATOR Dw. PEDERSEN: H o w d oe s y o u r g ar d e n g r o w ?

SENATOR LANDIS: We l l , i t de pen d s o n w h a t you do wi t h t h i s
b i l l , Dwi t e (l aug h t e r ) . I t h i nk i t ha s t he ch a nc e t o g r ow
very well and I tell you why. We ha v e in th is state a
Nebraska Computer Crimes Act. We did it several years ago.
I was a cosponsor, although John Lindsay was the p rincipal
introducer of the bi ll. In the intervening time, things
that I think we would all regard are misuses of c omputers,
have sprung up because it is an ever-changing field and this
bill makes some appropriate adjustments to that. Understand
that the b asic law for antispam work is done federally but
there is the wrap around policy of the Nebraska Computer
Crimes Act. One of the things that happens in LB 670 is the
updat in g o f sev er al cr i t i ca l de f i n i t i o n s , o n e o f wh i ch i s
computer network. This is a better and updated definition
of a co mputer network and with the amendment that I' ve
offered you, it also includes wireless access points as part
of a computer network. That's sprung up since the Nebraska
Computer Crimes Act wa s i n itially passed. Th e computer
software definition is updated and is more appropriate as a
description of what now passes for software than what was on
the books when this bill was originally passed. Spyware is
new. Spyware is something that some external user s neaks
into your comput.er to watch what you do and send them back
data about you that you did not agree to. When the Nebraska
Computer Crimes Law was written we didn't even k now th is
existed. It didn 't exist but it sprung up and right now
it's not against Nebraska law. It's a bad idea which is why
the destructive product which had meant viruses in the old
days is n o w am ended t o in clude downloads and installs
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other...this is a piece of sof tware that d ownloads and
installs other computer programs not a uthorized by the
computer owner or retrieves personal data including but not
limited to Social Security numbers, birthdates, credit, card
numbers, or passwords for unauthorized use. That's one of
the things that spyware can do. This is critical to
identity theft. If you can ge t somebody's credit card
numbers, Social Security numbers, names, dates, and places
and that occurs by the spyware phenomenon. There's also an
updated de f i n i t i on fo r e l ect ro n i c ma i l ser v i ce pr ov i d e r . An
offense is a dded he re and the offense is in Section 3. A
person commits offense under the Nebraska Computer Crimes
Act by use of a computer or computer network with the intent
to falsify or forge electronic mail transmission information
or other routing information in any manner in connection
with the transmission of unsolicited bulk electronic mail
through or i nto the computer network of an electronic mail
service provider or it s s ubscribers. And gene r a l l y
speaking, most spam does not get discovered, it's hard to
f ind but when you do and when you' ve got one, you need t o
have t. h e t oo l s ava i l ab l e t o s t op i t . Th i s b i l l he l p s xn
that respect. This is a bill modeled on what was recently
done xn V xrgxnia. It i s also an update of the work that
Nebraska has already done and I would ask the committee to
report the bi l l ou t . I think it's the kind of bill that
once you see it and, in fact, approve of it I think you have
to agree with me that computer crimes are dangerous and
growing, that we want updated tools. I think it's something
you can find a home someplace between now and the end of the
session given the notable work this committee does with the
merger of various ideas in updating our criminal code. This
is an area that you have to keep on top of. Computer crimes
c hanges almost quarterly which is w h y attention to thi s
deserves the c ommittee's attention even on the last day of
committee hearings.

SENATOR BOURNE: We' ve got another week to go (laugh) .

SENATOR LANDIS: Oh, do you? Oh, my God.

SENATOR BOURNE: And you still have another minute to go.

SENATOR LANDIS: No , I don' t.

SENATOR BOURNE: All right.
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SENATOR LANDIS: In that case , I revert it back to the
C ha r .

SENATOR BOURNE: (laugh) We' ve been joined by Senator Flood
f rom Nor f o l k , Se n a t o r A g u il a r f r o m G r a nd I s l and , a n d Se n a to r
Combs f rom Mul l i ga n . Sen a t o r Fo l e y .

SENATOR FOLEY: Remember, I'm not a lawyer when you hear the
guest>on .

SENATOR ~ DIS : Gotcha, sure.

SENATOR FOLEY: Does this bill allow us to reach beyond our
borders to someone who's sending in this stuff to our state?
Because as a (inaudible) that's where it's coming from,
let's be honest about it. There might be just a little bit
h ere b u t .

SENATOR LANDIS: Here's what I'm going to tell you. And I'm
going to hope it's right but then afterwards I' ll check.
And Jeff can cross-check my work. A person who sends this
into the state of Nebraska is violating Nebraska law . We
have to be able to establish the law was broken in Nebraska
but living in another state does not permit you to bre ak
Nebraska law. It is usually a matter of resources, Senator
Foley, not jurisdiction.

SENATOR FOLEY: Ok ay .

SENATOR LANDIS: Fro m my pe rspective, I think tha t the
transgression has occurred here because, in a sense, it's an
invasion of privacy for your computer in Nebraska to import
something znto it here. I think th ere's a nexus. The
p roble m t h en i s t o go i n an d f i nd i ng t he m an d b r i ng i n g t hem
x nto t h e j u r sdxc t x o n f o r t h at . Bu t f r om m y p e r s p e c t i v e , m y
first answer is the fault lies here w hi ch me ans it 's a
matter of r esources and going to get somebody who broke a
l aw i n N e b r a s k a .

SENATOR FOLEY: It's my understanding that a lot of the spam
that we get z.s actually coming from another country perhaps
since it has to do with the federal legislation. It didn' t
st.op the spam. It just kind of pushed it out t.he door.
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SENATOR LANDIS: And ev e n i f o nl y one o f us , I mea n i f we
only got f 've spams a day and if you' re in the Legislature
you' re getting a lot more than five. Your staff is getting
a lot more than five. But if we simply did five spams a day
in the Legislature we w ould have 127,000 spams over the
c ourse of this session. Nutty, nutty, nut case and we ge t
over 1,500 spams per day in the Legislature. And my guess
the number is twice, three, four times that amount.

SENATOR FOLEY: I l i ke wh a t yo u ' r e d oi ng . I ' l l p r oba b l y
vote for the bill to tell you but in the final analysis I
th in k t h e a n s wer i s no t mor e l aws . Mayb e t hi s w i l l he l p a
little bit.

SENATOR LANDIS: A l i t t l e b i t .

SENATOR FOLEY: I think ultimately there's going to have to
be some technological miracle that's going to oc cur here
that somebody's going to figure out how to stop this stuff.
A nd I d o n ' t kn o w ho w t h a t wi l l ev er hap pen bu t an y way .

SENATOR LANDIS: That's my hope. I can't wait for that day
t o c o me .

SENATOR FOLEY: Me too.

S ENATOR Dw. PEDERSEN: Se n a t o r C o mbs .

SENATOR COMBS: Yes. I apologize I didn't make it here for
al l o f you r op e n i n g . Di d yo u m e n t i o n t he co s t t o pe o p l e i n
terms of ba nd-width utilization for all these e-mails that
ties up their band-width and costs money?

SENATOR LANDIS: No, but the cost of spam is immense.

SENATOR COMBS: It's tremendous. Thank you.

SENATOR Dw. PEDERSEN: Any other q uestions?
Senator Landis. Will you be closing?

SENATOR LANDIS: N o , I won' t.

SENATOR Dw. PEDERSEN: Bac k t o t he ga r den .

SENATOR LANDIS: Back to the garden.

Thank yo u ,
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S ENATOR Dw. PEDERSEN: Tha nk y ou . The r e ' s no t ve r y m a n y
people in attendance here today so I'm not going to ask for
a r a i se o f t he han ds . Wh y d on ' t we j u st st a r t o ut wi t h
those who are in support of LB 670? Please c ome f o rward.
R ichard .

RICHARD HEDRICK: Yeah, I don't know if I'm..

SENATOR Dw. PEDERSEN: Ar e you f o r L B 6 70?

RICHARD HEDRICK: We go t t o do som e t h i n g a b o u t i t (l aug h )
I don ' t kn o w i f ( i n au d i b l e ) . . .

SENATOR Dw. PEDERSEN: Well, you' re usually neutral,
R ichard , s o (l aug h te r ) I ' m j u st cau g h t a l i t t l e of f -ba s e
here . Go a h e ad , Mr . Hed r i c k .

RICHARD HEDRICK: Wel l , I do n ' t know w h a t ' s go i ng on . I am
Hedrick if you haven't learned already. I had something
like 3,000 e-mails and then last two days ago I looked at it
and I had 9,000. And Yahoo, for some reason, they had a
l i m i t . o n i t . And now t h e y d o n ' t ha v e a l i mi t on i t (l a ug h ) .
I can't keep up with deleting the mail. One problem is you
don't want to answer any question. They have so many good
i deas t h e r e . W e' l l g i ve y o u ( i na u d i b l e ) c o mpute r f o r t r y i ng
rt out and you' re stupid enough to fall for their lane to
get your name. And you don't get anything (laughter) so I
guess that's one problem. If you open up your mailbox and
f ind s ome j u n k m a i l t hey don ' t kno w a b ou t i t . Bu t t hey kn ow
about rt when you get an e-mail.

SENATOR Dw . P EDERSEN: Th ank yo u , Mr . He dr i ck . Any
questions from th e co mmittee? Seeing no ne, thank you.
Anybody else here in support of LB 670? An y opposition to
LB 670? Any neu tral? Seeing none, that will close the
hearing on LB 670 and we ' ll op e n the hear ing on
LB 393. Senator Smith here to introduce. Welcome, Senator
Smith .

LB 393

SFNATOR SMITH: Thank you, Mr . Chairman, m embers of the
Judrciary Committee. For the record m y name is Adrian
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Smith, A - d - r - i - a - n S- m - i - t - h . LB 3 93 w o u l d p r o h i b i t ce nt e r s
of bul k e - m a i l f r o m u s i n g f al se or dec e p t i v e i n f or ma t i o n i n
these messages. Either the victims or the Attorney General
may seek civil remedies against the violators. The remedies
inc lude i n j un c t i o n s , re cove r y o f a ct u a l d am ages, a nd c i v i l
penalties of $500 per e-mail message in lieu of a ctual
damages. The prohibited acts include using the name of a
third party in the return address field without permission
of the third party, misrepresenting any information in
identifying the point of origin of the transmission path of
the e-mail, using a deceptive subject line, demonstrating a
pattern of sending unsolicited false deceptive or fraudulent
advertisements when the recipient has requested to d ecline
such e-mail. Damages include actual damages including lost
p rof i t s . I n l i eu o f ac t u a l da mages one may e l e c t t o r e co v e r
S500 for each e-mail, twice the am ount t he fe deral law
allows for recovery. I n addition to monetary damages the
recipient is entitled to attorneys' fees. Inter. active
computer service may also recover actual damages, attorneys'
fees and costs. Exemptions: A person who provides users
with access to a computer network and as part of the service
transmits e-mails on behalf of those users unless they
transmit e-mail that they knew or should have known was in
v io l a t i o n . E- ma i l a cce s s f r o m a n e l ec t r on i c b u l l et i n boa r d
or e-mail in exchange for free use of an e-mail account.
Other states have done this. I cite a particular case in
Texas where they find an especially egregious enterprising
i ndi v i d ua l (l au g h ). I co m mend h i s e n t e r p ri s i n g e f f o r t s bu t
they exploited a lot o f pe ople and w hen we look at the
amount of damages, you know, I want to be flexible. I don' t
want to encourage unnecessary litigation. I als o b elieve
that it should be something that is more than just the cost
o f do i n g b u s i n es s i n exp l o i t i ng t ho s e f o l k s w h o mi g ht f a l l
v ic t i m o r f a l l p r ey t o a pa r t i c ul a r i nd i v i du a l s ee k i n g t o do
damage. I would take any questions.

SENATOR Dw. PEDERSEN: Thank you, Senator Smith.

SENATOR SMITH: Well , I don't know about any questicns but
quest i o n s t h at I mi g ht be ab l e t o ans we r (l au g h ) .

SENATOR Dw. PEDERSEN: We have a question. Senator Flood.

SENATOR FLOOD: Thank you, Vice Chairman Pedersen. Senator
Smith, thank you f or your testimony. I ag ree with what
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you' re trying to do. To make this work within the co ntext
of our c ivil liability statutes, I'm a little worried that
the S500 represents more of a punitive fine than possibly a
civil remedy, you know. I do n't know that the state can
agree upon liquidated damages for a civil cause of action.
Liquidated damages by the Supreme Court have not been ' ooked
upon very favorably in recent months. Would you rather keep
this on t h e ci vil s ide or do you have any objection to
exploring this in the criminal code?

SENATOR SMITH: I would certainly be open to exploring it in
the criminal code. I think that gets to the exploitat.ion of
i nd i v i d u a l s m o r e s o t h an t he c i v i l s i de .

SENATOR FLOOD: There would be a fine of $500.

SENATOR SMITH: Right, but I also...I believe that be cause
there are a lot of damages out there that the civi' side
should be allowed to a certain degree anyway so that folks
could recover their losses.

SENATOR FLOOD: And I agree with that. My concern would be
how do you prove up damages from a deceptive e-mail unless
y ou p ar t i c i p at e d? I f yo u p ar t i c i p at e i n a scam o
deception, we' ve got the Co nsumer Protection Ac t and
deceptive advertising and not that I' ve ever engaged in that
but I do know it's found in Section 9-701 of the statutes.
And I believe that deception is on e of the ...and Jeff,
committee counsel, probably is familiar with that. We could
amend that. section unless this already does. I gu ess I
didn' t...you wouldn't have any problem with that.

SENATOR SMITH: I'm flexible. I want to be sure we come up
w ith something that's enforceable and wo rkable in a
practical situation.

SENATOR FLOOD: Okay,I appreciate the bill. Thank you.

SENATOR SMITH: T han k y o u .

SENATOR Dw. PEDERSEN: Any oth er questions from the
committee? Seeing none, thank you, Senator Smith. Will you
b e c l o s i n g ?

SENATOR SMITH: Tha n k y o u . I ' l l p r ob ab l y wa i v e c l o s i ng .
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SENATOR Dw. PEDERSEN: Okay . T hank you. Those in support
of LB 393? Please take the stand.

L YNN FRITZ: Good afternoon, Senators. My na m e is Lynn
Fritz. That's spelled F-r-i-t-z. I'm an assistant attorney
general with the Ne braska Attorney General's Office. I'm
chief of the Public Protection Bureau of which the Consumer
Protection Division is part. I'm appearing this afternoon
to testify in favor of L B 393. LB 393 i s par t of a
legislative solution to the problem o f un solicited
commercial electronic or e-mail messages commonly referred
to as spam as Senator Smith has already described. There
are over 35 states that have passed some type of an tispam
legislation. In 2003, Congress enacted legislation aimed at
reducing s p am . This fe deral legislation specifically
permits states to enact legislative measures which prohibit
f al s i t y o r d ecep t i o n i n any po r t i o n of a comm e r c i a l
e lec t r o n i c m a i l m e s s age . LB 39 3 w h i c h f oc u se s o n f a l se and
d ecept i v e b ul k e l ec t r on i c ma i l i s t he t yp e of l eg i s at i ve
measure permitted by C ongress. LB 3 9 3 would prohibit
s enders o f bu l k e l ec t r on i c m a i l f r om u s i n g ma t e r i al l y f al se
or deceptive information in bulk mail messages. Seve ral
specific acts would be permitted under the bill as Senator
Smith has already enumerated so I won't take your time in
enumerating those again. Th e important thing about LB 393
is that it provides a broader scope of remedies to those who
have been the victim of deceptive fraudulent bulk mail than
the remedies that are available under the federal Spam Act.
Under the federal Spam Act e n forcement authority totally
rests with governmental entities whereas under LB 393 a
p r i v a t e ca u s e o f act i o n b y a n i nd i v i du al c i t i zen wou l d be
authorized so that they could protect their own interests.
LB 393 would authorize any person who is injured as a result
of a violation of the act to bring a n action to recover
damages. T h e damages would include all actual damages such
as lost profits, for example. The rec ipient would be
e nt i t l ed t o r ecover costs and atto rneys' fee s .
Alternatively, instead of actual damages the re cipient of
the e-mail may be able to recover from the person vio' ating
the act the sum of $500 for ea ch bulk ma il me ssage
transmitted to t he recipient in violation of the act. The
$500 damages in lieu of actual damages would be greater than
the damages provided by the federal Spam Act which is $250.
Addi t i o n a l l y , > B 393 specifically protects any e xisting
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civil causes of action so that those could be brought by the
recipients in addition to the cause of action authorized by
the bill. LB 393 would also authorize the Nebraska Attorney
General to seek injunctive relief and civil penalties for
violation of the act. Under the federal Spam Act the state
attorney generals have the authority to b ring enforcement
actions on b ehalf of their citizens and to obtain actual
damages and a S250 penalty but only if the fede ral
enforcement agencies have not brought an action first. This
would eliminate that requirement and would allow the state
Attorney General to bring the action on behalf of c itizens
who are damaged by the spam. If there are any questions,
I' ll be glad to answer them.

SENATOR Dw. PEDERSEN: Tha n k yo u .

LYNN FRITZ : I f I can .

SENATOR Dw. PEDERSEN: Sena t o r Fl o od .

SENATOR FLOOD: Thank you, Vice Chairman Pedersen. Thank
you very mu ch for your testimony. Y ou ' re probably a lot
more familiar with the s tatutes relating to consumer
protection than I am. What would be your reaction to making
this more o f a criminal penalty and amending the Consumer
Protection Act in Nebraska in Chapter 9?

LYNN FRITZ: I would see that this bill could become, could
go hand in hand with the Consumer Protection Act because it
is aimed at deceptive practices just as is the Co nsumer
Protection Act . I thi nk the difference between this bill
and a criminal action is its emphasis on the private cause
of action for the i ndividual recipient and t hat would
d is t i n g u i s h i t f r om a cr i m in a l ac t i on w h i c h w o u l d b e b r o u g h t
by the state by the prosecuting attorney. So I think it,
you know, I think it would supplement a criminal act but the
focus of this particular bill is the right of the citizen to
bring a civil right of action for damages.

SENATOR FLOOD: I appreciate that. Do you find in you" work
for the A ttorney General's Office that civil remedies are
better than cr iminal remedies and is that ki n d of a
commentary on o u r restitution procedures in criminal cour:
or?
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LYNN FRITZ : Wel l , I don ' t t h i n k t h ey ' r e b et t er . I t h i n k
they go hand in hand. I think they serve separate purposes
and I think it's important that you have both. The criminal
obviously is more punitive. T h e civil can be, you k now,
like y ou sai d, m ore r estitution, more ai med at the
i nd i v i d u a l p r ot e ct i ng t he i r own r i gh t s an d . . . bu t I
definitely think there's room for both particularly when
you' re dealing with such a large problem as spam.

SENATOR FLOOD: And my last question, I guess. I 'm just
interested to know the At torney General's Office in
Nebraska. When you get involved in a c onsumer protection
violation, do you find yourself filing more civil suits or
cr i m i na l su i t s? And t h i s i s j u st f o r my own i n f o r ma t i o n .
What do you find yourself dorng more often?

LYNN FRITZ: We t ake a look at the facts and decide how we
think we can prove it best, how we think the actions can be
stopped. Ther e a re times when what we need is injunctive
relief. We need to go in and make sure that business is put
o ut of business so that more consumers don't get h urt an d
then the civil would be the way that we'd go. There are
other times when maybe the business is already, you kn ow,
out of busrness and it' s...

SENATOR FLOOD: The damage has been done.

LYNN FRITZ: Yeah, the damage has been done but it's a real
onerous situation and we want to penalize the person or the
bus>ness that's done it so then we might bring a criminal.
But we really analyze it under both theories.

SENATOR FLOOD: Thank you very much. I appreciate your
testimony.

L YNN FRITZ : You ' r e w el c o me .

SENATOR Dw . PED ERSEN: Any other questions from the
commrttee? Seeing none, thank you, Ms. Fritz.

L YNN FRITZ : Tha nk y ou .

SENATOR Dw. PEDERSEN: Any more testifiers in support? Any
opposition to LB 393? Any neutral? Sen ator Smith has
waived c l o s i n g . Th at wi l l c l ose t he he a r i n g on LB 393 . We
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wall now open the hearing on LB 316. Senator Howard here to
rntroduce. Can I please poll...the committee clerk has
reminded me for the rest o f t h e capitol on t h e closed
circuit TV and so they know when to come for the next bill,
I do need to poll the people in attendance. How many people
we have here in support of LB 316? Opposition? Neutral. I
see one neutral and three for. Thank you. Whenever you' re
r eady , S e n a t o r H o war d .

LB 3 16

SENATOR HOWARD: Thank you, sir. Good afternoon, Chairman
and members of the Judiciary Committee. I am Senator Gwen
Howard of Oma ha and I'm glad to be here today to introduce
LB 316, the Consumer Protection Against Spyware Act. First,
however, I need to make a confession. I really d on' t
understand spyware (laughter). I ' ll let you know that
u p- f r o n t . . .

SENATOR Dw. PEDERSEN: Join the crowd (laughter) .

SENATOR FRIEND: Yeah, you can sit with us right here then.

SENATOR HOWARD: Thank you. My knowledge of computers is
limited. I can turn it on, I can e-mail, and I can operate
some very basic functions. Like many Americans, I'm certain
some members of this committee, possibly, I am at the mercy
of other people when it comes to computer technology. But
as a result of my status as a computer novice, I'm a perfect
example of why LB 316 is i mportant. Comp uter programs,
commonly known as spyware or adware, are placed on computers
through the I n ternet without the knowledge of the computer
owner. Those of us who know little about the I n ternet or
computers really are p owerless to s top it. In fact, a
survey done by the National Cyber Security Alliance found
that 91 percent of the consumers surveyed had some form of
spyware or adware on their computers and most didn't even
know it . Now some of those who engage in the practice of
placing spyware on a computer do so to ac tually help the
computer user navigate the Internet. Some businesses engage
in the p ractice to ad vertise but some have more sinister
motives. They place these programs on a com puter rn an
attempt to obtain personal information such as bank account
numbers or websites used by the computer owner. In est her
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case, whether the motives are good or bad, spyware reduces
the effectiveness of a computer and th reatens business
productivity. A build-up of spyware on a computer consumes
disk space and r esources and i t dr amatically slows the
c omputer's performance and inhibits its usefulness. Whil e
no one knows for sure the actual cost of spyware, several
technology websites we vi ewed e stimated that in lost
productivity and technical support the cost is $173 per
incident and i n a thousand person organization wit.h a
spyware infection of 1 0 percent per month the annual cost
would be more than $200,000 a year. Since computers and the
Internet are the economic medium of ou r age , t his h as
t remendous i mpac t n o t on l y on i nd i vi d u a l s l i ke m e b u t on our
entire economy. An d rather than explain this bill in more
d eta i l , I ' m t u r ni n g o v e r t he e f f o r t t o my l eg i sl a t i ve a i de
who can shed some light on the subject. Thank you.

SENATOR Dw. PEDERSEN: Thank you, Senator Howard. Is there
any questions from the committee? Th ey a l l caught right
onto it, Senator Howard.

SENATOR HOWARD: Thank you. Oh, oh (laugh) I'' I do my best.
Okay, thank you. I do know some websites but not many.

SENATOR Dw. PEDERSEN: Seeing no ne, t hank y ou, Senator
Howard.

SENATOR HOWARD: Thank you, sir.

SENATOR Dw. PEDERSEN: We sho uld p lease have ou r fi rst
testifier in support.

RICHARD HOPPE: I'm R ichard Hoppe. I' m Senator Howard's
legislative aide, H-o-p-p-e, in case you w ere confused,
Laurie. Senator Howard is a novice and I guess you'd put my
computer skills more in the int ermediate category.
Fortunately, for you all there's some experts that are going
t o follow me. Senator Howard has asked me just to kind o f
b r i e f l y exp l a i n w h a t t he b i l l a ct ua l l y do e s s o t h at you h a v e
some basis of re ference. The bil l proposes that the
following actions taken by a pe rson, placing a software
program on a nother's machine without the user knowledge be
made illegal. For instance, changing the Internet's access
site or messing with th e internet access that the person
has. For instance, when most of you go to you r co mputer
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today I assume with the L egislature what pops up is our
legislative website, the Unicam website so you can do your
business there. Some spyware programs erase that and direct
you to other websites for the purpose of trying to get y ou
to buy something or whatever. I know in my own circumstance
on my home computer before I got a really good tech guy, it
kept taking me to a gambling site which was sort of . ronic
in that I 'd never even set foot in a casino in my 36 years
of life. But, nonetheless, that does get the power of these
things. They can afford to do this because they have such
mass volume and be able to get to so many other computers.
Second, the part that you may be most familiar with w ould
illegalize the collection through deception of personal
identifiable information such as we bsites visited, home
addresses, bank a ccounts, payment histories, et cetera.
T hat's kind of the identity theft or tr ying t o get into
someone's bank account, use a cr edit card to pa y for
something that. doesn't belong to you. Third, the continuous
reinstallation of computer software the computer user ha s
removed. So you get those pop-ups or some information on
your computer that's been placed there by someone else, you
go through the steps that your manual or your tech guy tells
you to get rid of it and it keeps reappearing because of a
program, a spyware program, that's put on there that keeps
allowing the program to continue to pop up. Fourth, the
intentional misrepresentation that a program will be removed
when it will not be or that a software program is necessary
for computer security. And t hose are my real favorites.
You get a pop-up that says if you don't do something right
now the end of the wo rld will occur, you' ll have a data
collapse, something of that nature. Fifth, the disabl ng of
antivirus or antispyware programs that the user has p laced
on the computer to block spyware. There are a various
number of programs on the market that allow you to blo ck
this type o f stuff bu t th ere are spyware programs that
d isabl e t h a t . Re al qu i ck l y he r e , t he o t h er pa r t o f t h i s
bill is t h e enforcement. Right now because there was no
clear way to determine how to best enforce it as I think the
conversation you had with Senator Smith kind of underscored,
we appoint a task force to examine these issues and th ink
about how they' re being pursued in the other 19 states that
are currently right now considering this type of
legislation. Most of them use either civil remedies or they
task the At torney General for enforcement and, truthfully,
severa l o f t h em j u st d i dn ' t men t i o n e n f o r c e ment a t al l . And
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we really believe there needs to be a greater meeting of the
minds before something like this is actually put forward.
Some fo l k s f r om UNO are g o i n g t o co me n ex t a n d t e l l us a l l
our shortcomings here because apparently we did as best we
could a job to draft this but the experts are a better place
to do so and so I' ll turn it over to them.

SENATOR Dw. PEDERSEN: Thank you, Mr. Hoppe. I s there an y
questions from the committee? Seeing none, thank you. Next
testifier in support?

TREVOR TAYLOR: My na me is Trevor Taylor. I'm a comouter
professional and also a student at UNO.

SENATOR Dw. PEDERSEN: Could you please spell your last name
f or t h e r e co rd ?

TREVOR TAYLOR: Sure. T -a-y-1-o-r. I ' ve been a computer
professional for six y ears. I 'm cur rently a computer
science student at UNO . I have had mu c h ru n-in w ith
spyware. I worked at Info USA for a period of a year and a
half. During my time at Info USA it was not unusual for me
to spend nine to ten hours a week simply going out to users'
computers and then uninstalling spyware, doing all the work
t o ge t i t c l e an e d u p . And i f y ou m is s e d one l i t t l e p i e ce
because of, as he mentioned, it reinstalling itself you are
back out there again. It's a big cost to businesses as well
as to consumers. Sp yware like this i s ty pically cheap
software that i s not dev eloped well and will cause your
computer to perform very badly once it's installed. I' ve
seen many instances of this happening. It's something that
definitely needs to be addressed.

SENATOR Dw. PEDERSEN: Thank you, Mr. Taylor. Is there any
questions from the committee? Senator Friend.

SENATOR FRIEND: Thank you, Senator Pedersen. Mr. Tay'or, I
d on' t k now t ha t I l i e d . I do un der st a n d a l i t t l e b i t ab out
what we' re dealing with, not as much as you I don't think,
but I work at a large company in downtown Omaha and I'm not
trying to, I guess, reiterate what Senator Foley brougnt up
a point earlier on, I don't know if you were here. Ne just
heard three bills...I'm not sure, I know the bank can combat
this with a lot of different infrastructure that they have.
we h a v e p r ob l e ms w i t h i n di v i d ua l s b ei ng ab l e t o com ba t t h i s
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but I also know through some of my colleagues at the bank in
t he t echn o l o g y d i v i s i o n , t h at t h i s i s a b i g bu s i n e s s t o
combat spyware. We' re trying to create legislation to stop
it but t here are pr ivate...there are companies out there
that are going to hit it. It's like creating a cure for a
terrible disease. And when they do, I don't think they want
government in t heir way. I mean, how would you respond to
that? I mean, because it's common. I mean, they know this
is out there and it's a big business to try to stop it so...

TREVOR TAYLOR: There is, again, like spam or viruses, it is
a b i g b us i n es s t o s t op i t . Tha t do es no t me a n t ha t i t
doesn't happen and there are new ways to de velop to get
around whatever technologies that are currently in place.

SENATOR FRIEND: Well, these guys are not afraid of what we
do, though, right? I mean...

TREVOR TAYLOR: To a certain extent that is true.

SENATOR FRIEND: Let me just sum it up. Do you think, and I
don' t kn o w ho w a l o t o f t h ese g u y s t h i nk . I mean , I k now
there is a lot of fraudulent behavior out there and I think
that we have legislation in place that, you know, could hold
them accountable. But it's a big business to try to aefraud
p laces l i ke Fi r s t Nat i ona l , We l l s Far g o , an d , you kn ow,
US Bank. So I guess I would say, I would ask you, are we
spinning our wheels? I like all these bills, I would t ell
you that r ight now. But are we spinning our wheels here?
Do you actually think these will accomplish something with
t hese ch a r a c t e r s ?

TREVOR TAYLOR: I t h i n k t h ey wi l l ac co mp l i s h s o me t h i n g , y es .
Whether they' ll get rid of it entirely, no, I don't think
t hey ' l l ge t r i d o f i t ent i r e l y . I don ' t t h i nk y ou can .
It's an o ngoing fight. You develop a technoloay or a
legislature to co mbat it , th ey' ll come u p wi t h some
different way to do it. I think it...

SENATOR FRIEND: Yeah, that's what I'm afraid of.

TREVOR T A YLOR: ...I think i t is a step in the right
direct. on. don ' t think it will completely solve it.

SENATOR F'R END: Tha n k s , M r . Tay l or .
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TREVOR TAYLOR: Um-hum, thank you.

SENATOR Dw . PE D ERSEN: Any ot he r qu e st i on s
committee? Seeing none, thank you, Mr. Taylor.
testifier in support, please come forward.

TIM V I D AS : My nam e i s T i m V i da s , V - i - d - a - s . I ' m a sen i or
technology researcher, University of Nebraska at Omaha. I'm
also a certified information systems security professional,
the highest certifications that y o u get in the industry
right now and my area of expertise at the college is network
and computer forensics, reconstructing and correlating
events that h ave occurred in order to determine what has
happened ( i n a u d i b l e ) . One o f t he b i gg e s t t h i n g s t h at . . . I ' l l
address two things as Alex is going to come up here after me
and address some other technical inaccuracies. But one of
t he b i g t h i n g s t h a t I ' l l say r i gh t no w , I ' m f o r t he b i l l bu t
I have a lot of concerns with the way that some of the
things are worded right now. Fr o m t he definitions area,
there is no definition of what actually constitutes spyware.
There are a lot of other definitions that kind of lead up to
t he de f i n i t i on . I t h i n k i f yo u ' r e go i ng t o t r y and d r a f t
legi.slation that addresses spyware you should define exactly
what it means and there's a definition of a virus that a
well -written virus degrades performance and in some way the
machine, and a well-written virus actually won't degrade
p erfo rmance o f t h e mac hi n e . I t wi l ' a ct u al l y be f ai r l y
covert it's not an overt act. But I think it's a good start
for the legislation and I think t his legislation is
something that's needed. Towards the end, there are some
allotments for people that this law does not apply to. And
it's pretty obvious that the intent of this paragraph is to
a llow law e n forcement and a uthorized individuals lik e
vendors of software, for example, Microsoft Update, to allow
updates to your software package. But just to give you a
couple of s cenarios where this would apply where you
probabl y don ' t wan t i t t o , i t men t i on s s t ea l i ng o f
information. Stealing of information is an interesting
not io n i n t he d i g i t a l wor l d be cau se y o u n e v e r a ct ua l l y l o se
anyth i ng . I f som e t h i n g i s s t o l e n i n t he p hy s i c a l w or l d , yo u
notice it's gone, right? You can catch it on ca mera a nd
things like that but in a digital world you still have it.
So it's a breach of confidentiality. Somebody else also has
your i n f or ma t i o n an d you h ave t h e exa ct same i den t i c al

from t he
The n ex t
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i n fo rmat i o n st i l l . Th i s ac t ua l l y do e s n o t ap p l y t o so f t w a r e
providers, people that actually create spyware are actually
p rov i d i n g y ou so f t war e , r i gh t ? So y ou do n ' t wa n t t o
exempt...I think that's a general exemption. And it also
exempts tech support where if you bring a computer in to get
some type of support where they could actually install
methods of spyware and you probably don't want to have that
a s part of the bill. And it also exempts something that I
would call benevolent worm. Viru ses have two pieces to
them. They have the piece that kind of propagates and they
travel around on . And you also have a thing that we call
p ayload wh ic h i s w h a t i t a ct ua l l y doe s . Ev er y b ody k i n d o f
infers that the payload be something malicious, (inaudible)
an attack or do something else. Bu t, in fact, you c ould
write a virus that goes out and fixes machines, right? It
patches them and under this, that would not be covered. And
i t l o o ks l zke I ' m o ut o f t i me .

SENATOR Dw. PEDERSEN: Thank you. Excuse me, but I dzd n't
get your last name.

T IM VIDAS: V i d as , V- i - d - a - s .

SENATOR Dw. PEDERSEN: Thank you. Mr. Vidas, is there any
questions for Mr. Vidas from the committee? I have one .
Can you give me a real simple definition of spyware?

TIM VIDAS: Ooh , simple definition of spyware (laughter)
It's easy to point out the...

SENATOR Dw. PEDERSEN: Obviously, I'm not.

TIM VIDAS: ...accuracies. It's hard to fix th em, r ight?
Spyware can be defined in many ways. Generally, I suppose,
i t ' s s o m e f o r m of t r a ck i n g or l ea ka ge o f i den t i f i ab l e
i n f o r mat i o n f r om a n u n k n owing u s e r .

SENATOR Dw. PEDERSEN: I have a computer. I ha ve two of
them. The one I like the best doesn't have e-mail o n it
(laughter) . It ' s n ot ho oked u p to e-m ail s o ~t 's a
typewriter but I appreciate that. I appreciate having
peopl e l ake you t h at kno w i t l i k e I ' v e g o t t o wa i t t ' l l my
kids come home on the weekend to take care of my s uff
but . . .
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TIM VIDAS: Well, I can formally invite all of you that
would like t o hav e fu rther education to come down and we
w il l t a l k . (i n aud i bl e ) .

SENATOR Dw. PEDERSEN: Thank you. Any ot.her questions from
the committee? Seeing no ne, thank you, Mr. Vidas. Next
testifier in support?

ALEX NICOLL: My name is Alex Nicoll. Last name is spelled
N-i-c-o-1-1. And I am the associate director for technology
of t he Nebraska University Consortium on I n formation
Assurance. We do a lot in the realm of co mputer security
and, of course, one of the things we deal with on a regular
basis are things like spyware, spam, and many of the ot her
topics you' re going to hear about today. One of the things
I ' d l i ke t o ask t he pe o p l e t o ke e p i n m in d , f i r st o f f , I am
entirely for legislation that will criminalize the misuse of
other people's computing resources. However, I realize that
there are some people who say you can't stop things through
legislation and that is absolutely correct. There are some
actions you cannot stop through legislation. They have to
be stopped through technology. But just as though we can' t
stop carj acking through legislation, we can't stop murder

hrough l e g i s l at i o n , w e s h o u l d n o t j ust say w e g i v e u p . We
can't stop it through writing a law. We should continue
forward and make sure that if the perpetrators are caught,
they are ad equately punished for doing what they' re doing.
They are causing people grief; they' re causing people real
financial loss, and they are causing people an indeterm'nate
amount of fr ustration and, o f course, abuse t o the ir
technical support, generally 13-year-olds that they find on
the street. So, with that in mind, I'd like to ask or offer
a guideline or two about how these things need to be done in
the future or at least my opinion thereof. A lot of bills
like this tend to be very technology dependent. Th e y very
speci f i ca l l y spe a k to war d s t h e t ech no l o g y use t ha t a r e
today's technologies. They do not even consider the w ay
things might be a year from now or two years from now. We
talk about the Internet as a specific protocol but it's not.
I t i s a co ng l o mera t i o n o f m a ny , m an y p r o t oco l s ca r r i e d by
many, many different providers. We talk about our computers
in terms of hard d rives and m onitors and keyboards and
keystroke loggers. That's the way things are today. This
can all be generalized as storage and input and display and
be very generalized towards the technologies we' re going to
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have tomorrow. And I th ink, to be perfectly hones" with
you, a l o t o f wh at i s t he b i l l r i g ht now i s v e r y g en e ra l i zed
in the wrong places and very specific in the wrong places
and will probably need to be reversed a l ittle bit. For
nstance, as Tim has alre ady poi nted out, the loopholes

don't necessarily catch the people you want it to cat ch.
But when we' re talking about different types of technologies
it's only s pyware r ight no w if it's removed from a hard
dr ve t.o say nothing of floppy drives or U S B ( phonetic)
memory devices or your digital camera or your digital phone
or your personal digital assistant and so on and so f orth.
So ure need to make sure that when we start considering bills
l i k e t h i s a n d , aga i n , I s ay t h e s e a re ve r y g o o d i de a s f f o r
no other reason they will adequately penalize people who are
going these sorts o f things. The p enalties need to be
severe enough t hat w e can enforce them th rough state
borders. As w as already pointed out, these people are not
within the state of Nebraska as a general rule. And we need
to make sure that this law will carry forward ten years from
now i f w e c a n, s i m p ly so w e do n ' t hav e t o g o t h r oug h t h i s
again and rewrite it. Thank you.

SENATOR Dw. PEDERSEN: Thank you, Mr. Nicoll. Is there any
questions from the committee? Senator Combs.

SENATOR COMBS: I was just wondering, do you know w hat an
ID10T error is? (Laughter) I make those all the time.

ALEX N I C OLL : Oh , ye s . I f or g et who I a m a l l t he t i me
( aught e r ) .

SENATOR COMBS: T na n k y ou .

SENATOR Dw. PEDERSEN: Se na t o r Fr i e nd .

SENATOR F'RIEND: Thank you, Senator Pedersen. Is Mr. Nevel,
r i g h t ?

A LEX ¹ COL L : Ni c o l l

S ENATOR FRIEND: Nicoll, I'm sorry. You know, do yo u know
Mr. Taylor and Mr. Vidas before today?

ALEX NI COLL : Ye s .
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SENATOR FRIEND: Senator F lood and I were talking. You
tl.ree ge t to gether, invent some cutting edge spyware
b lock i n g s of t w a r e , w e ' l l buy s t o ck i n i t a nd we ' l l g i v e
Senator Howard a finders fee (laughter) . That was a joke.
Actua l l y , i t ' s no t a j ok e .

ALEX NICOLL: Per so n a l l y , I ' d l i ke t o b ut .

SENATOR FRIEND: If you do that (laughter)

SENATOR Dw. PEDERSEN: Thank you, Senator Friend. Senat or
Flood.

SENATOR FLOOD: Thank you for your testimony, and thank you,
Senator Pedersen. I was wondering, when I bought my Dell
computer I subscribed to that McAfee security software
that's supposed to m ask my IP address when I go places so
they can't tell who I am and it's supposed to s top p eople
from putting all that spyware on my computer. And I'm not
up enough on these issues to know if it's really doina what
I say it's doing. So my question is, these consumer
products that are on the market l ike I got through my Dell
computer, is that doing anything to protect my computer from
being a victim of this spy software?

ALEX NICOLL: In general, it depends entirely on the piece
o f software you' re talking about but I will say t here i s
also a fair a mount of what we refer to as snake oil out
there. It 's the kinds of solutions that ar e t ou ted to
always so l ve ev er y p r obl e m yo u c o u l d p o s s i b l y ha v e b u t i f
only you buy our one product which, by t h e way , d oesn' t
interoperate with anybody else's products so you have to
keep buy n g o u r ser v i c e s o v e r a n d o v e r a n d o v e r aga i n . And
to be honest with you, they make a lot of false claims. The
one you m entioned about p reventing your IP address from
being spread across the Internet so people can identify your
m achi.ne . That i s c at eg or i c al l y n ot po ss i b l e t i".r o u g h
software intervention. The pro blem is, your IP address
uniquel y i de nt i f i e s yo u on t he I nt e r ne t . Th a t ' s how
information gets back and forth from your machine to another
machine. It 's so rt of the source and destination part of
the transmission. So if you want something to come back to
you, you h ave to te l l it where it ca me from and your
I P add r es s i s ho w i t t e l l s whe r e i t c am e f r om.
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SENATOR FLOOD: Is it...so you' re saying what I bought was
3 unk o r w a s i t goo d ? (La u g h t e r )

ALEX N I CO LL: (La ugh ) I wou l d
misrepresented if that was one of
making.

SENATOR FLOOD: Does it stop any spyware?

ALEX NICOLL: Without seeing the actual software, I cou' dn't
t es t i f y t o t ha t bu t I wou l d say t h at i n ge ne r a l so l ut i o ns
that start with that kind of will prevent type of language,
generally do not. As a matt er of fact, they' re by and
large, a monitoring system for the companies that produced
that piece of software to let you know when your antivirus
is out of date or w hen other things are out of date so yo u
can continue to subscribe to their services.

SENATOR FLOOD: It was 69 bucks (laughter)

SENATOR COMBS: You were ripped.

SENATOR FLOOD: Thank you for your testimony.

SENATOR Dw. PEDERSEN: Thank you. Any other questions from
the committee? Seeing none, thank you, Mr. Nicoll.

ALEX NICOLL: Th a n k y ou .

SENATOR Dw. PEDERSEN: Do we have any other testifiers in
support of LB 316? Seeing none, we' ll move to opposition.
Seeing none, neutral? Seeing none, Senator Howard to close.

g lad I cou l d

hope y ou wi l l
Thank y ou . I ' m

SENATOR HOWARD: Yes, sir. Well , I'm very
b r in g t hi s b i l l i n t o yo u t h i s a f t er n o o n. I
l earned s o met h i n g . I cer t a i n l y h av e . And I
consider this and consider advancing it on.
sorry you wasted your money (laughter).

SENATOR Dw . PEDERSEN: Any questions of Senator Howard?
Seeing n o ne , t ha n k yo u .

SENATOR HOWARD: Th a n k y ou .

SENATOR Dw. PEDERSEN: That will close t he hea ring o n

say it w as at lea st
the claims they were

t h in k w e ' ve al l
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LB 316. We' ll open the he aring now on LB 385. Sen ator
Johnson is h ere t o in troduce. Whenever you' re ready,
S enator J o h n s o n .

LB 38 5

SENATOR JOHNSON: (Exhibits 3, 4) Senator Pedersen, members
of the Judiciary Committee, I'm S enator Joel J ohnson
representing the 37th district. Last name is spelled
J-o-h-n-s-o-n. I'm here today to reintroduce a bill that
this committee advanced last year. The thing that I'c like
you to look at first is the map in front of the packet that
you just received. What this shows is a map of the En >ted
States and shows that we have the dubious distinction along
with North Dakota as being...how can I put it in nicely, at
the bottom o f the pi le as far as using DNA in our legal
system. The only other state that comes close is Hawaii and
Hawaii has legislation underway where DNA will be usea fo r
a l l f el on s . How d i d I ge t i n t e r e st e d i n t h i s ? A co up l e o f
years ago now, I was actually approached by a pe diatrician
who had been t o a mee ting where...a pediatrics meeting.
This was brought up regarding sex offenders and the like.
Virginia has been at this the longest period of time. One
of the studies that Virginia has done not too long ago is
t.hat only 15 percent of the matches came from DNA collected
with violent or sex offenders. Tha t's the category we' re
in, 15 percent; 85 percent of the DNA matches were found
because nonvrolent offenders were entered i nto the data
bank. Go from 15 percent to 85 percent. Fully, one-half of
those nonviolent offenders were burglars. Nebraska collects
only violent and sex offenders. I think the important thing
to remember, as we pointed out in the past, for the first
tame in history, not only can we prove quilt and prove it
conclusively but w e c an prove innocence. Furthermore, no
other investment in the criminal system will do more to
protect the i nnocent, convict the guilty, and reduce human
suffering and so it at the least cost. Clearly, in Nebraska
we need a system approach. Someone has to be in charge of
this system a s well. We ne ed an administrator. We ' ve
c hosen the State Patrol. Who do they he lp with th e
administration of c ollecting and banking of these samples?
Well, first off, the judges. When these sentences are made
they need to be r eminded that this is part of their duty.
The clerk of the court can do this th rough th e Internet,
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e-mails, et cetera. Probation, this is one of the places
w here w e r ea l l y f a l l dow n e v e n w i t h t oda y ' s l i mi t ed n u mber .
Al l i n cus t o d y s h o u l d b e s a mpled r e g a r d l e s s o f t h e s i t e o f
incarceration be it the penitentiary where we actually do a
pretty good ]ob or on probation. This bi ll allows for
quality assurance to make sure that we do good DNA studies.
Now, the so u r c e o f f u nd i n g m ust b e cl e ar . I wi sh I cou l d
come here today and tell you that it is clear. It still is
not. You' ve heard repeatedly that the federal government is
applying large amounts of money to do this. They are
supplying large amounts of money to states unlike ours that
have gone deeply in debt establishing DNA programs. For
states like ours that are pay-as-you-go, we basically get
noth i ng . We a ct u al l y ha ve h a d s o me i n d i c at i o n n ow t ha t we
will have some money this way.

SENATOR Dw. PEDERSEN: Se nat o r Joh nso n , do y ou h a v e much
m ore t h e r e ?

SENATOR JOHNSON: No, I'm virtually done, sir.

S ENATOR Dw. PEDERSEN: G o ah e a d .

SENATOR JOHNSON: First of all, I want to thank Senator
Pedersen for h e lping with this. Last year this bi' 1 was
amended by this committee with Senator Pedersen in charge
and this now represents the bill that was passed las year.
What happened last year for those of you that weren't here,
there was a snow storm. Some of our members couldn't be
here. I offered this bill to them to attach an am endment.
The amendment was with civil DNA. That was added. The
Governor did not like that, vetoed that, and so thi s is
w ithou t t h e c i v i l co m p onen t .

SENATOR Dw . P EDERSEN: Than k y ou , Sen at o r J ohn s o n . Any
quest i o n s f r o m t h e c o mmi t te e ? Se e i ng no n e, c an I samp l e
those in attendance, how many people we have here in support
o f LB 3 8 5? Any op po si t i o n? Any ne ut r al ? Se na t o r J oh n s o n
t o c l o s e .

SENATOR JOHNSON: All right. Glad I didn 't g et a
( laughte r ) . . . Wel l , we wer e ac t ua l l y ki dd i ng ab o u t t h i s a
little bit when w e we r e ha ving l unch that it's Friday
afternoon and let's get this over with. But it is a serious
matter and we should m ake s ure that we do do the right
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thing. On the separate sheet that you received, you wi ll
see the n umbers involved in t he co st as far as this is
concerned. The State Patrol, we have been in contact with
them. Th ere are monies available that if they stop someone
who is t ransporting cocaine, for in stance, they make
seizures and there are monies available this way. We are in
consultation with them to see if we can get some monies this
way. Also , I have had a conversation with the chairman of
our Appropriations Committee who has visited with the S tate
Patrol head as well and so I think that we' re workina to a
common agreement. The numbers are not huge. Wha t I wo uld
like you to lo ok at is we are including just burglars and
robbers and the numbers for that are 63,000. If you include
all felons like a lot of states are do ing it go e s to
332,000 . Bu t yo u g et t h e mo s t ba ng f o r yo ur bu c k b y
including just those two. Thank you.

SENATOR Dw. PEDERSEN: Th ank y o u , Sena t or Jo hn so n . Any
questions from the committee? Senator Johnson, I have one.
Go ahead, S e n a t o r Fo l ey .

SENATOR F'OLEY: You took out the civil component. That was
the problem last year.

SENATOR JOHNSON: Y es, sir.

SENATOR FOLEY: So that's gone.

SENATOR JOHNSON: Yes .

SENATOR FOLEY: So this bill is not a clone of that bi 1.

SENATOR JOHNSON: No , i t ' s not a c l one ( l aug h ) o f t hat .
Very good. (laughter) But what is in it i s the com mittee
amendments and so on that were added to it this year.

SENATOR Dw. PEDERSEN: Senator Jo hnson, more of just the
a f f i r m a ti . o n o f t he f ac t t hat whe n y ou m e n ti on t ha t t h i s DNA
has also been used for the innocent. Isn't DNA one of the
number o n e . . . i t i s , I t h i nk , t he one a n d p r o b a b ly t h e on l y
one that ha s re leased so many people from death chambers.
Is that right?

SENATOR JOHNSON: I believe that's right, sir. It is the
proof of inn ocence. To my knowl edge, t his has never
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I .B 385 , 56 7

occurred in the history of law.

SENATOR Dw. PEDERSEN: I agree with you. I t's fascinat.ing
s tu f f .

S ENATOR JOHNSON: One other last comment that I mi ght mak e
and I kn o w th at Senator Chambers isn't here today. And I
think it's w o rth me ntioning because Sena tor Cham bers
certainly is a strong proponent, if not guardian of the
rights of minorities. I think th i s is the ty p e of
legislation that would appeal to Se nator Chambers and I
would o f f e r wor k i n g wi t h h i m a t t h i s p o i nt b eca u s e i t . s , I
think, one o f the best guarantees for minority groups that
t here i s .

SENATOR Dw. PEDERSEN: T hank you very much. Are there other
q uest i o n s ? Than k y o u, Sen a t o r Jo hn s o n .

SENATOR JOHNSON: Thank you, sir.

SENATOR Dw. PEDERSEN: That will close t he hea ring on
LB 385. And we wi ll open the hearing on LB 567 as soon as
Senator Beutler arrives. If he do esn't arrive very s oon
we' ll put Senator Friend up th ere fo r LB 123. Senator
B eut le r i s on h i s wa y . Ca n I sam p le t h ose i n at t e nd a n c e ?
Those he r e i n sup po r t o f L B 5 6 7? Op pos i t i o n ? Neu t r a l ?
Won' t. take him v ery l o ng . Senator B e utler i s here .
Whenever you' re ready, Senator Beutler, we are here eady
for LB 567. We' ve already sampled those in attendance. You
don't have any for or against. or neutral so it's al l yo ur
f l o o r . S o i f y ou ' d l i ke t o ope n a nd c l o se i n t he same
statement, we' ll give you five minutes (laughter). (See
also Exhibit.s 5, 6)

SENATOR BEUTLER: Oh, you' re as mean as the Chair himself.

SENA.OR Dw. PEDERSEN: Go ahead, Senator Beutler.

LB 5 67

SENATOR B E UTLER: (Exhibit 7) Thank you, Senator Pedersen.
Members of the committee, this bill is to adop t t l.e Sex
Offende r Mon i t or i ng Ac t an d t he r ea son f or t he b i l l i s
s imply this. I' ve become increasingly skepti.cal over th e
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years as to whether certain types of sexual offenders can
truly be rehabilitated, at least with our current state of
knowledge and consequently, for the protection of the public
this hill recommends that certain high risk sexual offenders
be intensively monitored for a period of time b eyond the
time they would normally spend in the criminal justice
system. I' ve given you a little outline of the bill. Since
I onl y h av e f i v e m i n u t e s I ' m g o i n g t o t r y t o h i g h l i gh t t he
bill itself. It ' s one where you have to be very careful
with procedure because, obviously, constitutional rights are
involved. But basically, the act would apply to and apply
the additional penalty of intensive supervision to any
individual who on or after January 1, 2006, pleads guilty to
or is convicted of any of the enumerated offenses that are
set out in page 2 of the green copy of the bill. Those
offenses are the same offenses that we already have in
statute for purposes of the Sex Offender Registration Act.
Then, in addition to being convicted of one o f t hose
offenses, in order to be under this particular act, this
intensive monitoring, you would have to be assigned a high
risk of recidivism or have been determined to be a sexually
violent predator. A lready existing statutes allow for a
judge to determine, in some cases, whether a person is a
sexually violent predator. I' ll talk a little more about
the r i sk o f r e ci d i v i sm . Tha t r i sk ana l y si s i s d on e u n d e r
this bill by the probation office as part of their review of
the individual that's related to sentencing. So tha t' s
basically how the front end of the process works. Then from
that point on to the point where an offender is released,
whether they' re released to probation or on pa role or
whether they jam out, at that point in time, notification
that they' re coming into society would be g iven by th e
appropriate department. T he Attorney General would make a
decision as to whether a civil commitment proceeding was
appropriate. If the Attorney General decided that there
would be no civil commitment procedure then the of fender
would be immediately subject to intensive supervision under
the act. And intensive supervision would go on for a period
of at least one year but no longer than he or she would be
subject to the Sex Of fender Registration Act. The
supervision would be administered by probation if we' re
talking about probationary release or parole, if we' re
talking about parole. The registration act that keys the
length of intensive su pervision pro vides tha t th e
registration requirement applies for a period of ten ye ars
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so the intensive supervision could apply for a period of ten
years. Unless the offense is an aggravated offense oi the
court has deemed the offender to be a sexu ally v iolent
p redat o r , in th ose c ases the re gistration under t he
registra ion act can go on for life. And likewise, the
moni.to r i n g u nde r t hi s ac t cou l d g o o n f or l i f e . I n t en s i ve
supervision, there's a definition of it set out he r e for
you . I t i s a d ef i ni t i on t ha t ' s a l r ea dy i n s t a u t e .
Intensive supervision shall also include in this case act.ive
g loba l po s i t i on i ng sys t e m , mo n i to r i ng f o r a mi ni m u m o f a t
least one year. So the basic idea is to put in the hands of
probation an additional tool which they can use with a high
measure of flexibility and u sing that tool, hopefully,
prevent recidivism for a long time, if not forever. R'sk of
recidivism, I'm not going to have time to go through, I see,
but it's set out...description of it is set out here in the
materials that I' ve given you a n d it ' s basically a
determination that's made b y th e probation office at the
time that sentencing is d one . There a r e a num ber o f
procedures in here to protect the offender. If he's given a
high risk of recidivism that can be reviewed not only at the
time of sentencing when it's first assigned, but it will be
reviewed again at the time they' re released. And it w"'ll be
reviewed subsequent l y e ve r y f i ve ye ar s i f t he i n t en si ve
supervision goes o n for th a t pe riod of time. I th ink,
Mr. Chairman, that's all I wanted to say in opening and I 'd
submit myself to the questions of the committee.

SENATOR Dw. PEDERSEN: Tha n k y ou ,
a ttendance have n ' t c hang e d so
minute s f or c l o s i ng . I f y ou wan t
that or do you want me to ask for

S ENATOR BEUTLER: I t h i nk I ' l l l eav e i t op en t o que s t . i o n s .
I sense the committee is probably getting tired of all th e
bills this week and I don't want to hold you more than what
questions you might have.

SENATOR Dw. PEDERSEN: Senator Foley has a question.

SENATOR FOLEY: If someone is designated as high risk, if I
underst.and the bill correctly, they would be subject t.o one
a dditional year of intensive monitoring. Is that what t he
bill provides?

Senator Beutler. Those in
you d o g et ano t h e r t hr ee
to add something more to
quest i on s n o w?
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SENATOR BEUTLER: No , n o. It 's a minimum of one year of
GPS moni t o r i n g , one y ear o f an i n t ens i ve m o n it o r i ng t h at
would include GPS. But then the intensity of mo nitoring
would go on for wh atever period of time they would be
sub)ect to under the law of the registration act . So if
they' re subject to the regis'.ration act for ten years, the
intensive monitoring would go on for ten years, maybe with
the GPS system for one year and not for nine years or maybe
with the GPS system for up to ten years. In the cas e of
people who under the re gistration act are sub jec to
registrations for their lifetime then intensive monitoring
could go on for that same period of time. But probation
would have a lot o f fl exibility in t erms o f h o w th ey
structured intensive probation. If you look at that
def i n i t i on o f i n t en s i ve p r ob a t i on a nd Se na t o r Ped er s e n i s
already acquainted with that, it involves a whole number of
tools. But the GPS tool is one that I'm recommending to you
we get involved with and we learn about because I think that
developing technology will become cheaper. It 's very
accurate in terms of keeping track of where people are. In
fact, a prosecutor when we were discussing this bill,
related to me the fact that a GPS monitor with a court order
had been a ttached to a prio r sexual offender's vehicle
unbeknownst to him and that's the way he was caught at the
next act. So they' re good devices. They' re somewhat
expensive right now, about S10 a day, $3,200 a year. And
what you' re weighing against that is the likelihood and the
common instance today of recidivism and the cost of pr ison
when they go back to prison and the cost to society in terms
o f h av i ng a no t h er v i c t i m, i n t er ms of no t hav i ng an
c herwise perhaps productive citizen out there working under
a monitoring sy tern. So those are kind of the things you' re
weigh i n g i n t he ba l anc e . Now t he b i l l al so p r ov i de s t ha t
the offender pays for the monitoring system to the extent
that they' re able t.o do so. Obviously, it has prov sions
akin to o t.her provisions we have in the criminal ]ustice
system that doesn't require people who can't pay for t to
p ay f o r l t .

SENATOR Dw . PED ERSEN: A ny other questions frcm t he
c ommit t e e ? Sena t o r Beu t l e r , I ' d l i k e t o v i s i t wi t h y ou j us t
a l i t t l e b i t .

SENATOR BEETLER: Sur e .
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SENATOR Dw. PEDERSEN: I' ve been brought into this arena i n
the last couple years with some of my correctional work
because some of the people that I try to offer some services
to as a drug and alcohol counselor after they get ou t of
prison and some of them have been sex offenders. The global
tracking, t he GPS system wou ldn't st o p them from
reoffending, would it?

SENATOR BEUTLER: Say that again, Senator. Wouldn' t.

SENATOR Dw. PEDERSEN: You' re talking about GPS, the global
tracking system. Th at would not necessarily stop somebody
f rom re o f f e n d i n g .

SENATOR BEUTLER: No, it wouldn't necessarily stop somebody.
It's not the sort of thing that has an electronic device
t ha t s t i ng s t hem when t he y d o t h e wr o n g t h i ng o r any t h i ng
like that as you well k now bu t it do e s s et out the ir
patterns and lets you know if they' re at work or if they' re
not at work or if there's someplace they' re supposed to be
or not s upposed to be, if they' re in the vicinity of
children, for example, or near a sc hool, whatever. But
you' re right, it doesn't prevent it entirely.

SENATOR Dw. PEDERSEN: Are you bot hered at all, Senator
Beutler, that there is nobody here to te stify and I am
bothered by it and I'm wondering if you' re bothered by it,
from law enforcement or those in the recovery process that
work zn the r ecovery area with sex offenders and those
people who worry about sex o ffenders and t here's no
testifzers here for or against?

SENATOR BEUTLER: Well, I can ' t sp eak for probation or
parole or the people interested in it. I' ve had m eetings
with them. I know the prosecutors and the probation people
think there needs to be more intensive monitoring of certain
types of offenders. The public has a hard time getting to
afternoon meetings at any time so that doesn't bother me too
much and I haven't rallied the troops for the bill. I' ve
spent a l o t o f t i me t r y i ng t o f i gu r e ou t h ow t o do t hi s
r i gh t a n d I t h i n k w e' v e g o t t h at d o w n a n y way .

SENATOR Dur. PEDERSEN: As I see it, we' ve got a lot more to
do. I'm in support a hundred percent of what you' re doing
because I think this is kind of like the last bill we heard.
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It's also good for those who are trying to live a straight
l i f e and t r y i ng t o g o f or w a r d . Bu t p r ob a t i o n i s g oi n g t o
need some more staff, obviously, to...

SENATOR BEUTLER: Yes .

SENATOR Dw. PEDERSEN: ...take this on. But those people,
these mental health boards who d o th ese mental health
commitments , y o u k n ow , i s cau s i n g a l mo s t . . . w e ' r e go i ng t o
end up with some pretty good lawsuits here one of these days
too for double sentencing. I mean, they go into prison,
they do their time, they come out, and t hen the mental
health board has them picked up and maybe have a civil
commitment for them. An d one o f t h e th ings I'm r eally
concerned about that I think...

SENATOR BEUTLER: Yo u t hi n k t ha t ' s no t be i ng f a i r l y do ne ,
the process is not a fair process?

SENATOR Dw. PEDERSEN: I t hi nk i t ' s b e i ng f a i r l y don e . I
think, you know, and i t's something that we can probably
talk about without all, in this particular arena that we' re
' n right now in a hearing. But some of the concerns I have
i s we' ve got a sex of fender treatment facility in th e
Department of C orrections. I have seen that particular
t r ea t ment f ac i l i t y use d some t i m e when t hey d i dn ' t l i ke
somebody to end up saying well, you didn't do a good enough
3ob so we' re going to do a civil commitment on you and we' re
going to write to the county sheriff in Douglas County and
saying, we think you' re dangerous and he' ll pick you up and
take you to the board of mental health. I don't want these
sex offenders quote, sex offenders out there any more than
anybody else. I also don't want a false representation by
having to know w ho they are and have them register to let
down my guard and say, these who have not got caught yet are
t he ones I'm really scared of. But our treatment in this
s tate i s a l m os t n i l . I me an , w e g o t peo p l e wh o a r e l i cen s e d
mental health practitioners who go through school and have
no training...some have no training at all in working with
sex offenders yet hang out a shingle that they' re working
with s e x o f f e n d e r s . I mea n , t ha t ' s a l l y ou ha ve t o do i n
this state. We haven't got any certification process for
it. We' ve got a few people that I have met in the state
that I think are qualified to work with sex offenders. I ' m
r eally a supporter of electronic monitoring in a ny are a
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includ ng...and I'm just br nging these statements to you so
you have a I t t l e mo r e kn o w l e dge o f . . .

S ENATOR BEU T L E R : Yeah, and Sena t o r , I s har e yo ur
frustration in terms of...

SENATOR Dw. PEDERSEN: and what I...lately that we need to
do something. And some of them, you know, maybe never will
need to...and need to be actually locked up be cause you
can't trust them at all. And then others are...there's just
al l k i nds o f t h i ng s . I ' d b e g l ad t o v i si t wi t h yo u o ut si de
of this arena in support of this because I di dn't really
want to get into it but (laugh) but it...

SENATOR BEUTLER: No , I ' ll make a point of talking to you
because I know this is something that f its i nto a broad
spectrum of things that you' ve done a lot of thinking about
and if it doesn't fit quite right I want to know that. But
I ' m thinking that t his is a piece that has to be there at
some poin t an d . . .

SENATOR Dw. PEDERSEN: A n d I ag r ee be c a us e we h ave mo re and
more. We have th e m lo cked up in prison. We have them
locked up at t.he Hastings Regional Center. We have them
locked up in the Lincoln Regional Center. We have treatment
for only s o many bu t we ' ve got about 80 of them I think
right now at the Hastings Regional Center fo r treatment.
Then let alone t hose t hat ar e in the Department of
Corrections doing their time and th ere's some treatment
there. And I would like to have more of an assurance as a
citizen when t.hese people are coming out they' ve had some
kind of treatment and the monitoring would be a part of that
and intens ve probation is very good. But we' re go ng to
h ave t o 'nave more i n t e n s i v e p r o b a ti on o f f i cer s , obv i ou s l y ,
t oo .

SENATOR BEUTLER: Yeah , and I didn't mean to indicate and
t he de f n t i o n o f i nt e ns i v e p r ob a t i on do e s n ' t e xc l u d e b y any
means t h e k i .i d s o f pos i t i v e p r og r a m s t hat yo u ' r e t a l k i ng
a bout .

SENATOR Dw. PEDERSEN: W e ll, I appreciate your work on it.

SENATOR BEUTLER: Monit oring is a very negative aspect of
the whole intensive supervision thing, but I don't know how
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you...zt's such a useful tool, I don't know you not use it.
You know , . . .

SENATOR Dw. PEDERSEN: And I did n't take it that way. I
mean, I do agree, it's S125,000 fiscal note on this and it' s
not v e r y m u c h .. .

SENATOR BEUTLER: No . That ' s jus t t he cost real ly of
setting up the ini tial m a trix for the risk of rec' d vism
work that the probation system would do. There wou ' d be
additional costs down the line but it's hard to ascertain
those, not knowing, for ex ample, how much the pr soner
himself or herself could pay of the intensive probation...

SENATOR Dw. PEDERSEN: Now also I think we need to look at
and want to add onto this, too much longer is , yo u kn ow,
some of these people, you know, we' re getting almost to the
point where they can't go anywhere either.

SENATOR BEUTLER: Yeah .

SENATOR Dw. PEDERSEN: You know, I can think of a case in
Omaha riaht now where the mental health board says you have
to seek out treatment weekly and the person doing treat, ment
was told you ca n't have anybody in here that's on the sex
o ffender r e g i st r y (l a u g h ).

SENATOR BEUTLER: You know, Senator, I really think the day
rs not to o f ar of f when we can do away with the registry
because xt won't be necessary for...well, maybe i t is a
l i t t l e f u r t he r o f f . Bu t i t may no t b e ne ce s s a r y f o r p eop l e
to know where they are if they' re correctly monitored and
monito r e d w i t h a hxg h d e g r e e o f sop h i s t i c at i on t h a t see ms t o
b e evo l v i n g . And t he m o n it o r i ng i t se l f ev en t u a l l y wi t h na n o
technology can be very hidden k ind of mon itor but,
nonetheless, powerful enough to let probation people know
where they are and what t hey...well, where they are and
(laugh) probably someday what they' re doing at each m oment
xn time. And not have the scarlet letter kind of attachment
that xs not particularly positive and constructive.

SENATOR Dw. PEDERSEN: Thank you for your work. Be alad to
help you. Any other questions of the c ommittee? Seeing
none, thank y ou , Se nator B eutler. That w ill close the
hearing on LB 567 and we' ll now open t.he hearing on LB 123
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and one o f ou r own, Se nat o r Fr i e nd , wi l l
introduce. Whenever you' re ready, Senator Friend. Well, we
don't need to sample anymore. We don't have any more bills
after this one. Go ahead. Those who are going to testify,
p lease s i g n i n .

LB 12 3

SENATOR FRIEND: Thank you, Senator Pedersen, members of the
Judiciary Committee. My name is Mike Friend, F-r-i-e-n-d,
a nd I represent the 10th Legislative District. It' s got a
nickname but I wil l rev eal that ne xt week at my final
hearing. No, actually I might not. I'm here to introduce
and request support for LB 123 and I am introducing the bill
at the request of th e Nebraska State Patrol. Th e bill
addresses several issues that have arisen regarding the Sex
Offender Registration Act. The three areas being addressed
are as fo' lows. First , L B 123 r equires convicted sex
offenders to register even if their conviction is set aside
in Nebraska or another state. This ens ures t hat th ose
individuals who have been convicted of an offense requiring
them to register as a sex offender would still be r equired
to register regardless of whether or not their conviction
was set aside. Secondly, registered sex offenders claiming
themselves to be ho meless would be required to notify the
sheriff of the county in which they reside within five days
of becoming homeless and every 30 calendar days thereafter
while they remain homeless. Many homeless or transient sex
offenders can possibly pose a risk to the public and this
provision in this bill allows law enforcement officials to
better mon itor the par ticular offender's whereabouts.
Lastly, LB ' 23 allows governmental agencies to acces s
i n f o rmat i o n o n a l l sex o f f en d e r s f or pub l i c sa f e t y pu r p o s e s ,
not merely background checks for employment purposes as
currently provided in Section 29-4009. Just wanted t o say
thanks for the opportunity to present the bill and I would
respectfully ask that we advance this as a committee to the
floor for consideration. And I would be happy to answer any
q uest i o n s .

SENATOR Dw. PE DERSEN: T h an k y ou , Se na t o r Fr i e nd . Quest- ons
from the committee? Senator Aguilar.

SENATOR AGUI' AR: Yeah, Senator Friend, could you give us an



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 123Committ.ee on Judiciary
March 1 1 , 20 05
Page 35

example of, for instance, why a c onviction would be set
aside?

SENATOR FRIEND: An example. Wel l, I could give you the
difference between a pardon and a set aside. I mean, if
you...a pardon is pretty much w iping the record clean,
wiping a person's record clean. A set aside, an e xample,
gosh. I wou ld imagine Senator Pedersen and others in here
could probably give you a be tter example than I cou ld.
Maybe some of the folks f ollowing me, Dave Sankey, for
example, and possibly some others but g ood question.
Thanks.

SENATOR AGUILAR: Th a n k you .

SENATOR Dw. PEDERSEN: Thank yo u, Senator Aguilar. Any
other questions of the committee? Seeing none. Thank you,
Senator Friend. Would the first testifier in support please
c ome fo r wa r d ?

SHANNON BLACK: (Exhi bit 8) M embers of the Jud iciary
Committee, my name is Dr. Shannon Black, B-I-a-c-k. I am
the clinical director of the Nebraska State Patrol Sex
Offender Registry and a licensed clinical psychologist. I
am here today t o testify i n fa vor o f LB 123 regarding
revisions to the Sex Offender Registration Act . The Sex
Offende r Reg i s t r a t i on Comm un i t y No t i f i ca t i on Di v i s i on
mainta' ns the statewide registry of sex offenders, assesses
level of r isk and provides community notification based on
that level of risk. LB 123 addresses several issues that
have ari sen si nce th e enactment of the Sex Off ender
Registrati.on Act. First, issues regarding set asides have
been raised in two Lancaster District Court cases. One case
involved whether or not a sex offender who had his sex
offense conviction set aside was required to register. In
Braasch v. Nebraska State Patrol, the court stated, " To ho l d
that a petitioner could have his name removed from the SORA
through a procedure other than that authorized specif "ally
by the L egislature through SORA would, in effect, open a
back door by which offenders could prematurely be re moved
from the r egistry." The c ourt ruled that the level 3 or
high risk sex of fender must r egister and that the
i n f o r mat i o n r eg ar d i ng t h e conv i c t i on cou l d b e u t i l i zed i n
his risk assessment. It was noted by the court that the set
aside did no t mean t h e un derlying offense wa s neve r
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committed. The other Lancaster County District Court's case
involved whether information on convictions that were set
aside could be used to determine the person's sex offense
risk classification. In NcCra v. Nebraska State Patrol,
t he j u dge n o t e d , "It is not reasonable to permit a p erson
who is required to register under the act, when a contested
review of the classification is pending, to then go to t he
sentencing co urt and obta in "set asides" of prior
convictions and avoid any consequences of such convictions.
This would be an absurd result." These decisions are case
specific. The Nebraska Supreme Court is scheduled to hear
an appeal of this latter case in April. While thus far we
have been successful, the potential set-aside loophole needs
to be removed to prevent people in these situations from
escaping r egistration r esponsibilities or artificially
reducing the risk assessment classification. Although it is
positive that the person satisfactorily completed other
court requirements, this does not necessarily equate to low
risk and should not eliminate their need to register. There
are provisions in the current statute for offenders to have
their name expunged from the registry. S econd, LB 123
attempts to address sex offenders who are hom eless.
Obviously, this is an un fortunate situation for the
registrant. However, it does not negate the individual's
responsibility to keep law enforcement notified of their
whereabouts. As currently written, there is no provision to
deal with this type of situation. LB 123 would require the
registrant to notify the sheriff in the county they are
staying that they no longer have a residence or temporary
domicile. It would also require them to provide updates to
law enforcement about their situation and whereabouts every
30 calendar days d uring the time they are wi thout a
residence or temporary domicile. As an example, in State of
Nebraska v . S r ad l e , the j u dg e f ou n d t he i nd i v i du a l not
guilty of sex offender registration violation stating,
"Spradley is homeless and had no ad dress. Under our
statutory scheme, there is no provision for an offender such
as Spradley. He has no address to report and the definition
of "temporary d omiciled" i n Section 29-4004(5) (c) is
inapplicable since it requires a stay for at le ast five
days. A lthough a provision could be made for offenders who
are homeless, this is for the Legislature to resolve." This
change simply resolves the issue and allows law enforcement
to be aware of a person's whereabouts in the community for
purposes of public safety. Lastly, LB 123 would allow the
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S tate P a t r o l t o d i sc l o se i nf o r m a t i o n r eg a r d i n g s e x o f f en d e r s
to governmental agencies for public safety purposes. The
current statute allows only release of this information for
employment background purposes. The Hea lth and H uman
Services System will testify more on this subject. As the
Legislature noted in the Sex Offender Registration Act, " the
Legislature finds that sex offenders present a high risk t.o
commit repeat offenses." The use of loopholes would defeat
the intent of the act. Thank you for the opportunity to
present this information to you today. I would be happy to
answer a ny q u e s t i o n s yo u m ay h a v e .

SENATOR D w . PE DERSEN:
Agui l a r .

SENATOR AGUILAR: Thank you. Ms. Black, can you answer the
question I asked Senator?

SHANNON BLACK: Yeah . In Braasch, for example, he was
convicted of third degree sexual assault and had met all the
requirements regarding his probation at that time. Then he
went back to t h e co urt and requested a set-aside of that
conviction so, basically, the set-aside as long as he's met
the provisions of his probation, would allow him to petition
the court for a set-aside. That does not...it nullifies the
conviction but it do e s no t take a way al l th e legal
consequences of the crime which would be the difference
between that and t h e pardon b ased on the Supreme Court
r u l i n g .

S ENATOR AGUILAR: And one last question. Do you have an y
suggestions on how to de a l with the temporary homeless
people?

S HANNON BLACK: Ag a i n , wh at w e' r e
having a requ irement for t h em
enfor cement e v e r y 30 d ay s j u st t o
still in the area.

SENATOR AGUILAR: Be k i nd o f t o ugh . Wel l , I l i ve ov er t he r e
and I l i ve ove r t her e .

SHANNON BLACK: And it's more just noting that they' re still
within that county, that they' re still within the area as
opposed to that they' ve moved completely to a different town

Thank yo u , Dr . Bl a ck . Se ..at o r

is at least
i n wi t h l aw
t ha t t h ey ' r e

proposing
t o ch ec k
b e a w a r e
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or to a different county.

SENATOR AGUILAR: Th a n k y ou .

S HANNON BLACK: Um- h u m .

SENATOR Dw . PED E RSEN: A ny other questions from t h e
commit t e e ? Dr . Bl ac k , I hav e a co upl e . You r po s i t i on wi t h
t he Pa t r o l , d o yo u d o a n y t he r a p y at al l ?

SHANNON BLACK: No . I n terms of the Patrol, it's simply an
admini s t r a t i v e p os i t i o n i n r ega r ds t o do i ng a r i sk
assessment and c ommunity notification and te stifying in
proceedings for those people that contest their risk level.

SENATOR Dw. PEDERSEN: But you do give ri s k assessments
yourself to the offenders?

SHANNON BLACK: We do risk assessments of the offenders but
it's based on the 14- item i nstrument that we utilize.
There's no interview or clinical evaluation of the offender
as part of this risk assessment.

SENATOR Dw. PEDERSEN: And your position is to read that.

SHANNON BLACK: Y es, to review that and to score...there's a
couple of items that are related to ment al hea lth ssues
that I do the scoring on.

SENATOR Dw. PEDERSEN: And that recommendation that you do
usually goes to a court.

SHANNON BLACK: No . What happens i s on c e we act ually
complete the risk assessment, the offender or registrant is
notified of their risk level and they have the opportunity
to contest that if they choose tc through the Administrative
Procedures Act. If they don 't contest that, then we do
community notificat.ion consistent with whatever their ris k
l eve l may b e .

SENATOR Dur. PEDERSEN: Are you aware...now this is go ng a
l i t t l e b i t away f r om t hi s bi l l bu t a r e yo u awa r e o f t h e
treatment faciliti.es and the treatment programs that are in
the state of Nebraska?
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SHANNON BLACK:
i npa t i e n t sex

Yes, I am. I used to be coordinator of the
offender program at the Lincoln Correctional

C enter .

SENATOR Dw. PEDERSEN: You are the coordinator?

SHANNON BLACK: I u s ed t o b e .

SENATOR Dw. PEDERSEN: You used to be the coordinator.

SHANNON BLACK: Yes .

SENATOR Dw. PEDERSEN: Okay. Would you be open to sitting
in on some meetings and helping Senator Beutler and myself
i n some of these areas that we can take a lo o k at some
legislation for future use in bot h tr eatment and in
monitoring of the sex offenders?

SHANNON BLACK: Of c our se .

SENATOR Dw. PEDERSEN: Thank you. Any other questions for
Dr. Black? Thank you, Dr. Black, appreciate your testimony.

SHANNON BLACK: Tha n k yo u .

SENATOR Dw. PEDERSEN: Next testifier, please come forward.

TODD RECKLING: (Exhibit 9) Good afternoon, Senator Pedersen
and members of the Judiciary Committee. My name is Todd
Reckl i ng , R -e - c - k - I - i - n - g a n d I ' m t he a d m i n is t r at o r f c r t he
Office of Protection and Sa fety within the Department of
Health and Human Services. And I'm here today to testify in
suppor t o f LB 12 3 . I ' d l i ke t o comm en t o n t he sp ec i f i c
provision of LB 123 which allows any government agency to
access all three levels of the sex offenders registry for
public safety purposes rather than employment purposes as is
currently the case. Currently, the Department of Health and
Human Serv. ces can only directly access information
contained on Level 3 o f the re gistry. This level is
accessible by an yone i n the co mmunity and contains the
l i s t i ng o f i n d v i .d u a l s m o s t l i ke l y t o r eo f f e nd . LB 12 3
would provide the department with the authorization t.o also
have direct access to levels one and two of t he reg. stry.
Access to these le vels of the reg istry a ssists s in
conduct.ing background checks on service providers such as
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foster parents, child care providers or personal care aides
who s e r ve c hi l d r en or v u l ne r a b l e a d u lt s . I wo u l d l i ke t he
committee to know that as a stop-gap measure, the Department
of Health and Human Services has been given access to these
two levels in a manner that complies with current state law
through a special agreement with the Nebraska State Patrol
for checks related to foster parents. This stop-gap measure
is labor intensive on the parts of both the State Patrol and
the Department of Health and Human Services and involves a
number of steps that would be unnecessary if LB 123 becomes
law . LB 12 3 wi l l o f f e r mor e pr ot e ct i on fo r c hi l d r en a n d
adults served by the Health and Human Services System by
p roviding us with a ccess to a l l th ree levels of th e
registry. I appreciate the opportunity to a ddress the
committee today and would be happy to answer any questions.

SENATOR Dw. PEDERSEN: Than k you, Mr. Reckling. Is there
any questions from the committee? S eei ng none, thank y o u
for y o u r t e s t i mo n y .

MARY POWELL: (Ex hi b i t 10 ) Go o d a f t er n o on , m embers o f t he
Judiciary Committee. My name is Mary Powell a 0 I am a
master's prepared nurse, work in a long-term car ' facility
in Omaha, Nebraska. I am here to testify today on behalf of
the Nebraska Organization of Nurse Executives. We represent
59 health-care facilities across the state of Nebraska that
include acute care, long-term care, assisted living, and a
university setting. The Nebraska Organization of Nu rse
Executives app reciates the s upport o f the committee's
commitment t o p r om o t i n g sa f e t y wi t h i n ou r comm u n i t y . I n
addition to supporting LB 123, the Nebraska Organizatron of
Nurse Executives requests that the committee consider making
an amendment to the bill that would further promote safety
by taking into consideration the vulnerable populations
cared for by health-care providers within the c ommunity.
There are c urrently three levels within the sex offender
registry. Level one is a mild rate of recidivism that i s
available to law e n forcement agencies. Leve l two is a
moderat e r i sk o f r e c i d i v i sm an d t ha t i n f or mat i on i s
available t.o day cares, youth organizations, and church
o rgan i z a t i o n s . Le ve l t h r ee i s f or a h i gh r i sk wh i ch i s
avarlable to t he res t of the community which includes the
health-care environment. Members of the organization have
great concerns that health-care providers who e mploy
ind i v i d u a l s t o ca r e f o r v ul ne r ab l e a du l t s and c h i l d r en do
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not have a ccess to the same level two information that is
accessible to sc hools, day ca res, religious and yo uth
organ i z a t i o ns . Health-care providers care for both
vulnerable adults and children in a variety of settings from
home health to hospice to long-term care to acute care. The
way the law is cu rrently written, a health-care provider
could unknowingly hire a level two sex offender, send them
into the h ome environment, a long-te m care facility, or
other health-care setting to care for an elderly, vulnerable
adult or helpless child. Caring for the sick regardless of
their age o ften requires the provision of direct hands-on
care including bathing the p erson, assisting them with
toileting and caring for them after incidents of
incontinence. This, in and of itself , creates an
environment where sexual assault could occur. Add to this
scenario the potential that the care is provided by a known
sex offender with a mod erate risk of recidivism to a
vulnerable adult or child who may be h elpless to protect
themselves or t o re port what happened. The potential for
assault is greatly magnified. Members of the o rganization
request that amendment be made. This amendment would allow
licensed health-care providers such as hospitals, long-term
care facilities, home health providers to access the levels
o f t h e s e x o f f en de r r eg i st r y , al l l ev el s pr e f er a b l y , b ut a t
a minimum, level two. I thank you for your consideration of
this important matter.

SENATOR Dw. PEDERSEN: Thank you, Ms. Powell. Is there any
questions from the committee? Senator Aguilar.

SENATOR AGUILAR: As far as your employees are concerned, or
respective employees, do you do background checks at all?

MARY POWELL: We do currently do background checks. We
check tne sex offender registry. We do FBI fingerpr. nting
and criminal background checks.

SENATOR AGUILAR: If you do a criminal background check,
wouldn ' t t ha t pop up ?

MARY POWELL: It depe nds o n whether the he alth-care
organi z a t i o n i s do i ng i t l oca l l y or d o i ng i t na t i o na l l y . I f
you' re just doing a local criminal background check you may
only be checking within your state. You may not be checking
a neighboring state such as Iowa and you do not have access
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to that information. The vulnerable population that we care
for is very susceptible to abuse and add in the potent al of
sexual assault is just what we' re after.

SENATOR AGUILAR: Okay. T hank you.

SENATOR Dw. PEDERSEN: Any other questions for Ms. Powell?
Thank you for your testimony. Do we have a ny ot her
supporters of LB 123? Do we have any opposition to LB 123?
Any neut r a l f or LB 12 3 ? Se n a t o r Fr i e n d t o c l ose .

SENATOR FRIEND: Thank you, Senator Pedersen. Just briefly,
just to address really quickly, Ms. Powell and I and others
have had conversations, received correspondence, both e-mail
and sna i l mai l o r no r ma l m a i l , how e ve r y o u w o u l d l i ke t o
categorize that. And I just wanted to l et the committee
know that we' re going to further investigate regarding the
proposed amendment or the idea behind the amendment and I'm

the proper...whether we' re dealing with the proper bill for
the amendment that has been proposed or the idea that has
been proposed. So we' re (inaudible) the proper section of
the law s o I wil l touch base with Jeff and others on the
committee and we' ll get to the bottom o f that, I guess.
That's about all I have.

SENATOR Dw. PEDERSEN: Than k y ou , Se na t or Fr i en d . Any
questions from the committee? Seeing none, that will close
the hearing on LB 123 and that will close our hearings for
today .

not...there's a little bit of confusion as to whether it' s


