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The Committee o n Jud iciary met at 1:30 p.m. on Wednesday,
February 23, 2005, i n Ro om 1113 of the State Ca pitol,
Lincoln, Nebraska, for the purpose of conducting a public
hear i n g on LB 62 1 , L B 4 3 , LB 510 , LB 4 64 , LB 75 9 , a nd
LB 592. Sena tors p resent: Patrick Bourne, Chairperson;
D wite Pedersen, Vice C hairperson; Ray Agui lar; Ernie
Chambers; Jeanne C ombs; M ike Fl ood; Mike Foley; and Mike
F riend . Sen a t o r s ab s e n t : N o n e .

SENATOR BOURNE: Other Legislators will come but maybe I can
get the general rules out of the way be fore they attend.
This is what I call legislative time. It's 1:30 and we' re
riot ready to begin yet. Welcome to the Judiciary Committee.
Th i s is the 14th day of com mittee h earings. We ' ll b e
hearing six bills today. I am Pat Bourne. I'm from Omaha.
I will introduce the ot.her members as they arrive. Please
keep in mind that senators have other duties and hearings in
other committees so they will c ome an d go dur ing the
t es t i mony . I f a sena t or l e ave s whi l e y ou ' r e t e st i f y i ng
please don't tak e of fense to th at . They ' re simply
conducting business elsewhere in the capitol. If you p lan
o n t es t i f y i ng on a b i l l we ' r e go i n g t o ask t h at y ou si gn i n
in advance and we' re going to make use of these two on-deck
chair s up i n t he f r o nt . Pl ea se p r i n t yo ur i n f or m a ti o n so
it's easily readable, can be entered ac curately i nto th e
permanent record. Foll owing the introduction of each bill
I ' ' 1 a sk f o r a show of hands to see how many people plan to
t estify on a particular bill. We ' ll first hear t h e
introducer, then we will hear proponent testimony followed
by opponent testimony. An d then if there's anyone wishing
to speak in a neutral capacity they' ll be taken last. When
you come forward to testify please clearly state and spell
your name fo r t h e re cord. All of our hea rings are
transcribed so your spelling of your last name will help the
transcribers immensely. Due to the large number of bills
that we hear here in the Judiciary Committee we' re using the
timing lights, what I refer to as the Ker mit Br ashear
M emoria l L ' g ht i ng Sys t em ( l au g h t e r ) . Se na t o r s i n t r od u c i n g
bills get five minutes to open and three minutes to close if
they choose to do so. All oth e r te st.ifiers get t hree
minutes to testify exclusive of any questions the comm ttee
might ask. The blue light goes on at three minutes. The
yellow light comes on as a one-minute warning, and then when
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the light turns red we ask you to conclude your testimony.
The rules of the Legislature state that cell phones are not
allowed ' n hearing rooms so if you have a cell ular ph one
please disable it so that the ringer doesn't work. Reading
someone else's testimony is not allowed. We will allow you
to subm.t testimony from someone else but we will not allow
you to read it into the record. With that , w e' ve been
3oined by Senator Flood from Norfolk, Senator Chambers from
Omaha, and Senator Foley from Lincoln. Senator Redfield to
open on ' B 621. Can I have a showing of hands of those here
estify ng in support of this bill? I see one. And again,

I 'm go ng to ask you to ma k e your w a y forward t o the
o n. . . o k a y , see none . Ar e t h er e a n y op p o n e n t s ? Ar e -here
opponents t o t he b i l l ? I se e o ne . Ar e t her e a ny ne ut r a l
t estifiers? I see non e. Senator Redfield to open .
Welcome.

LB 621

SENATOR REDFIELD: (Exhibits 1, 2) Thank y ou, Cha rman
Bourne and m embers o f t h e Judiciary Committee. For the
record, my name is Pam Redfield, R-e-d-f-i-e-I-d. I 'm the
st.ate senator f om Di strict 12 and I'm here to introduce
r i gh t n o w L B 6 2 1 . LB 621 i s a ver y sh o r t b i l l . We ve r y
seldom see one t hat's only one page long. It creates a
rebuttable presumption in the event that you ar e usi ng a
cell phone at the time of an accident. This actually was
introduced by Senator Landis in 2001 a s LB 42. Senator
Landis is carrying my Spam bill this year; I'm carrying his
rebuttable presumption bill. We ' re hoping for b etter
results this way . I hav e distributed to you a couple of
articles that have quoted studies that have been done since
you first saw t his bill showing that, in fact, there is a
reduced breaking time when people are distracted by the use
of a cell phone. I know that we have looked at bans in many
states, in fact, they have adopted bans in the state of New
York and I believe one other state. I don't support a ban
on ce ll p hones but I do bel ieve in taking pe rsonal
responsibility when, in f act, you are a cause o f an y
acc dent because it could affect your insurance rates, the
other person's insurance rates and it certainly could make
it easier to settle that repair and making the person whole
in the event of an accident. Drivers tal king o n a cell
phone they h ave f ound i n th e studies have an 18 percent
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slower reaction to brakes. They have found that there as
many as 2 , 600 d eaths a year. There are thousands of
injuries as a result and certainly a lot of property damage.
And we have also found that 46 percent of cell phone u sers
have a tendency to sw erve into another lane; 23 percent
tailgated another vehicle; 18 percent almost hit an other
vehicl e and 10 percent ran a red light. Many people say
that there are a number of things that can distract you when
you drive and that's true. They talk about women who are
putting makeup on when they drive. Or I' ll tell you as a
female that 's a stoplight activity (laughter) . And, n
fact, if t hat were to occur the evidence would be there
because the lipstick would be on your face, on your clothes,
and on the upholstery. But a cell phone drops to the floor
and we have a re ord that tells us whether in fact you were
talking on the cell phone at the time. Another distraction
people talk about is children. I will tell you as a mother
o f six that we have an amazing capacity to tune o ut that
which we don't need to do at the particular moment in time.
And so when you drive down the street you know what's a hurt
cry and you know what is just a bothersome cry and you c an
tune it out and drive without distraction. I can tell you I
drive abou t . 3 0 , 0 00 m i l e s a ye a r a nd I h ave ne v e r f ou n d t ha t
my concentration could be distracted from that because we
have an innate ability to tune that out when in fact we need
to. Musi c ...music is a distraction. I will tell you that
probably at least >nce a week during the summer you will see
teenagers that will have their windows down and the w hole
car xs v ibrating and you see that their body is rocking.
And they probably are not concentrating on the road. But in
all the years that I' ve driven I' ve only seen two women who
were actually putting on makeup and it was at a stoplight
and I have only seen a weekly event of somebody with music.
And I can tell you that daily I see car after car after car
w ith p e o p l e w i t h a ce l l p ho n e t o t h ei r ear . I t i s bec om i n g
an American way of life and it is certainly not enhancirg
the safety of our streets. Again, I don't support a ban. I
don't think it's wise. But at the same time I think that we
should take responsrbility when it does c ontribute to an
accident. So with that, I will cl ose and address any
quest i o n s y o u m i g h t h av e .

SENATOR BOURNE: Thank you. We ' ve been joined by Se nator
A gui l a r f r om Gr and I s l and . An d I n eg l ec t ed t o i nt r odu c e
Laurie Vollertsen, our committee clerk and Jeff Beaty, our
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legal counsel. Are there questions for Senator Redfield?
Seeing none, thank you . I'm going to check again. Are
there any testifiers in support? Testifiers in opposition?

BILL MUELLER: Mr. Chairman, members of the c ommittee, my
n ame i s B i l l Mue l l e r , M- u - e - 1 - 1 - e - r . I ap pe a r h e re t od a y o n
behalf of t h e Ne braska State Bar Association as we 1 as
Cingular Wireless in opposition to LB 621 . A s Sena tor
Redfield has described for you, this bill would create a
rebuttable presumption of negligence if the operator of a
motor vehicle was involved in a traffic accident during such
use. We o ppose the bill. I think that what it does and I
don't know of another situation where in the tort a rea we
have a re buttable presumption of negligence that...as an
example, if you' re driving down the street and someone runs
a s t o p l i g h t , i f yo u a r e on a cel l ul a r t el ep h one t h e r e w o u l d
be a rebuttable presumption that you, the on e on the
c el l u l a r t e l ep h on e w as g u i l t y o f n eg l i g e n ce . The re i s no
presumption that the other person who ran the red l i gh t i s
guilty of n egligence. You would h ave t o p r ov e t ha t
factually. We believe that the way to connect the use of a
cellular telephone with negligence is through evidence as in
any other k ind of to rt case. And we think that once we
start down this line it does change our whole system of tort
liability. We oppose the bill.

SENATOR BOURNE: Thank y o u.
Mr. Mueller? Senator Chambers.

SENATOR CHAMBERS: I'm not going to ask you an amount.
Which pays you more, the bar association or Cingular? You
don' t h a v e t . o a n s wer . . .o h .

BILL MUELLER: Bar association.

SENATOR CHAMBERS: Ok ay .

Other questions for

BILL MU E L L ER:
(laugh) .

SENATOR CHAMBERS: I know (laugh)

BILL MUELLER: Ok ay .

SENATOR BOURNE: Further questions for Mr. Mueller? Seeing

It's a ma tter of public record, Senator
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none, t ha n k y o u .

BILL MUELLER: Th an k y ou .

SENATOR BOURNE: Other testifiers in opposition?

JUSTIN BRADY: S enator Bourne and members of the committee,
m y name is Justin Brady. I'm appearing today as th e
registered lobbyist on behalf of Alltel, the Nebraska State
Home Builders, and the Nebraska Realtors Association in
opposition to this bill. And we feel that, first of all,
there's as Senator Redfield pointed out, t here are ma ny
d is t r a c t i o ns t h at can come w i t h dr i v i ng . I mean , wh e t h e r
it's makeup, changing the radio, eating, drinking. If th is
commit.tee and the Legislature wanted to create a distracted
driving law that would be one thing but to single out one of
those distractions and say, you' ll be presumed to be
negligent we f eel is unfair. And I just thought I'd point
out a couple of ti mes w here the le vel of rebuttal or
presumption is used in statute. It's not used that often.
One example is if you' re 99 percent or more accurate on a
paternity test t here's a rebuttable presumption you' re the
father. Well, I don't know that because you' re in an
accident and on a cell phone you can be 99 percent or more
accurate you were the cause of...you were negligent in that
accident. So with that we would ask that you...or we oppose
t he b i l l . Thank yo u .

SENATOR BOURNE: Thank you . A re there que stions for
M r. B r a dy ? See i n g n o ne , t h a n k y o u .

JUSTIN BRADY: Tha n k y ou .

SENATOR BOURNE: Other testifiers in opposition? Are there
neutral testifiers? Senator Redfield to close? Sen ator
Redfi e l d w a iv e s c l o s i n g . Tha t wi l l c onc l u d e t h e he a r i ng on
LB 621. Senator R edfield t o op e n on LB 43. As Se nator
Redfield makes her way forward, could I have a sh owing of
hands of th ose h ere to support this bill? I s ee four.
Those in opposition? I see three. Those neutral? I see
none. So wo uld the proponents for this measur make their
way forward and make use of the on-deck area and sign in so
we don' t. have a delay between speakers? Senator Redfield to
open.
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LB 43

SENATOR REDFIELD: Senator Bourne, members of the comm ttee,
for the r ecord m y name is Pam Redfield, R-e-d-f-i-e-l-d.
I'm the state senator from District 12 and I am now going to
introduce to you LB 43. LB 43 deals with the liability that
any employee who works in the human resources department of
a company in N ebraska risks if in fact they give out any
more information to a prosp ective e mployee than a
confirmation that that person did in fact work for them
within a certain time frame. Now, I will tell you that this
is a safety issue because our employers are h iring people
who take care of our children in day-cares; they are hiring
people who teach our children in schools; they are hiring
people who take care o f very v ulnerable people in our
nursing homes, disabled people, people in hospitals. And
yet we g ive our employers no opportunity to verify in fact
whether that potential employee had been fired or had quit
in l i eu of f i r i n g or i n f a ct h ad i n t he i r p er f o r ma nce f i l e a
record of some kind of neglect of duties that had endangered
the pe ople in th eir care, that had e ndangered ether
employees. And I believe that we are here to address a
safety issue. I' ve been before you several times thxs year,
more t . h a n I usua l l y l i ke t o b e , and w e ' v e u s u a l l y t a l ked
about money. And that can be very painful to so meone who
doesn't have enough of the currency of the day. But we' re
t alking about something more precious than m oney i n thi s
bill. We ' re talking about safety. I meant to bring to you

t k 11 * d ~EI d E . I t ' t to y . I t ' t t.
doctor t.hat went f rom one medical school to another, from
one hospital to another throughout the United States. And
at the end of his time there were at least 90 people dead.
And yet no one within those systems would risk the inability
of revealing to a prospective hospital or medical s chool
what they h ad, i n fact, w itnessed and su spected that
someone's life had been taken or c ertainly endangered in
many j.nstances. So I ask you to look at the bill very
carefully. We' re looking at what is in your file, a written
performance evaluation that has to be requested in writing,
has to be deli rered in wr iting. This is not about
personalities, someone chatting on the phone and
bad-mouth in g an em p l o y ee . Th i s i s abo u t of f i c i al p er so n n e l
n ot i ce s t h a t v er i f y w hy i n f act t hey l e f t you r emp l oy ment ,
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whether they quit, whether there was a reason that they
needed to l eave and about their job performance. I think
it's important that we ma tch good employees with good
e mployment s i t ua t i on s . I t save s ev e r y on e a l ot o f t i me an d
effort. I t makes for happier employees. It makes f or
happier customers. I t makes for happier employers because
in fact we' re not wasting anyone's time or money or effort
in training employees that aren't good fits. So it goes
beyond the safety issue but I would tell you that I am here
primarily because of my concern for the children and the
feeble in this state and that, in fact, there is information
out there available in personnel files that people feel very
reluctant at great risk to share. So I ask you to look very
carefully at this. I would draw your attention on page 2 in
l i ne 1 5 , t he re a re a cou p l e of wor d s , w e l i f t ed t h i s f r om
statute from another state. And I did think very carefully
about whether to include the words attitude on line 15 and
e ffort in line 16 be cause, in fa ct, t hose c ould b e
subjective. B u t I decided to include them i n t h e bi ll
because, in fa ct, a n attitude of uncaring can affect the
response time to someone as they respond to someone pushing
t he l i g h t . i n a ho sp i t a l and t ha t , c o u l d m ean a m a t t er o f l i f e
and death. Belligerence is an attitude and yet it could
m ean that coworkers will feel threatened. Prejudice is a n
attitude long b efore it becomes an action. And crassness
can create a hostile environment long before we can identify
a sexual harassment suit. And with that, I would be ha ppy
t o add r es s a n y q u e s t i on s .

SENATOR BOURNE: Thank you. Are there questions for Senator
Redfi e l d ' ? Se e i n g n o n e , t ha n k y o u .

SENATOR REDFIELD: Tha n k yo u .

SENATOR BOURNE: F i r s t t es t i f i e r i n s up po r t ? We ' v e be en
joined by Senator Pedersen from Elkhorn.

SENATOR CHAMBERS: Soon to be west Omaha (laughter).

SENATOR Dw. PEDERSEN: We' ll see about that (laughter)

SENATOR BOURNE: Aren't you glad you came to day, S e nator?
(laugh) Welcome. (See also exhibits 3, 4)

JOHN BONAIUTO: Tha nk you. Senator Bourne, members of the
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committee, John Bonaiuto, B-o-n-a-i-u-t-o, executive
d rector, Nebraska Association of School Boards. And our
organization through its legislative process and our
delegate assembly that met last November has a resolution.
I t su pp o r t s p r ov i di ng scho ol d i s t r i c t s and ed uca t i o na l
service units and their representatives more protection when
providing candid appraisals concerning a former employee's
job performance without threat of litigation. Whether that
is through releasing records on file or using those records
t o f i l l o ut a f o r m t r u t h f u l l y and ob j ec t i ve l y , I t h i nk the
desire here is to provide mo re than ju st the dates of
employment with the idea that if there is a problem you' re
passing that problem on to somebody else, it really isn't a
good practice. And I think it does bother districts when
tney can't share that i n formation. With that, I would
conclude my testimony and be happy to answer any questions.

Are there questions forSENATOR BOURNE: Th ank yo u .
Mr. Bonaiuto? Senator Chambers.

SENATOR CHAMBERS: When I was a small boy and a young one,
on the report cards they had a little segment that said,
works and plays well with others, whatever that meant. How
would you construe the word, attitude in terms of what a l l
would be e ncompassed in that as far as giving one of these
reports on a former employee?

JOHN BONAIUTO: And, Senator, I think that may be one of the
areas that is gray here, and I don't know how objective. I t
is going to be someone's opinion of how...

SENATOR CHAMBERS: If that were taken out of the bill, would
y ou s t i l l t hi nk t he b i l l was wor t h hav i ng ?

J OHN BONAIUTO: Y e s .

SENATOR CHAMBERS: What about the word, effort?

J OHN BONAIUTO: Ag ai n , I t h i n k e f f or t , d epe n d i n g on how a
person is fulf illing the re quirements of t he i r j ob
description and if there is a standard for performance, can
be measur ed . Ea s i er . . .

SENATOR CHAMBERS: But we wouldn' t. need the...oh, go ahead.
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JOHN BONAIUTO: ...I was just going to say more easily than
attitude.

SENATOR CHAMBERS: So y ou'd want to leave effort in tt ere.
Or you d o n ' t t h i nk i t ' s es se n t i a l . Co u l d w h a t e ve r m i g h t . be
encompassed, under the word, effort, be covered adequately
b y talking about these other things? For example, an
evaluation. That exists.

JOHN BONAIUTO: Yes. And so.

SENATOR CHAMBERS: If you can make use of the evaluation
there might be something on there and you at least have an
object.ive document in t erms of what really is a matter of
the record prior to you filling out this report that you' re
doing. And a pe rson wouldn' t, necessarily be able to come
back and say, they made that up just for thi s thi na to
sabotage me? They would have seen an evaluation, wouldn' t
t hey . . . ?

JOHN BONAIUTO: Yes, Senator.

SENATOR CHAMBERS: . ..if it was former employees? Okay.

JOHN BONAIUTO: And I would agree with that. That, I t h ink
in that...the way you' ve described it, the bill woul I still
work r em ov i n g bo t h .

SENATOR CHAMBERS: And I'm just exploring.

J OHN BONAIUTO: Ex ac t l y , and I t hi nk t h at wi t hou t q ue s t i on
that having those types of explorations can improve this
p rocess .

SENATOR CHAMBERS: Okay , thanks. And t hat's a ll that I
have.

JOHN BONAIUTO: Thank you.

SENATOR BOU RNE: Thank yo u . Fu r t h er que st i ons 'or
Mr. Bonaruto? Seeing none, thank you.

JOHN BONAIUTO: T ha n k you.

5) Mr. Chairman, committee members, myBRUCE STEC: ~Exhxbzt
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n ame is Bruce Stec, S-t-e-c. I'm here today on behalf o f
t.he Society for H uman R esource Managers, Nebraska State
Council, and the Nebraska Cnamber of Commerce. Thank you
for allowing me to address this committee and as we' ve been
talking 1'd like to address issues surrounding reference
checking. Management of th e employment process for an
organiza ion is cr itical to tha t business's suc cess.
Individua's hired must m eet th e de mands and goals of an
organization and as an HR professional it is my job to
assess applicants. We use various tools to assist us in the
process such as resumes, applications, skills testing, and
i n t e r v i e w s . Candidate s f or emp l oy men t si gn an
acknowledgement sta ting that the inf ormation they' ve
provided is true and accurate. We use this information to
further evaluate the applicant for open positions that we
may have within our organization as well as assessing salary
when it comes time for an offer. As it stands now, Nebraska
employers have no protection when completing a re ference
check on p rospective employees to verify the information
that these employees have provided. As Senator Redfield
indicated, most employers in t he st ate of Nebraska have
nondisclosure policies within their organization and release
no information regarding past employees. My organization
t ha t I wor k f o r ha s t he sa me t y p e o f po l i cy . Po l i c i e s suc h
as this protect the bad and penalize the good. There is no
opportunity to ve rify the critical information candidates
share during an interview. This is, aga' n, informat.ion that
we base placement and salary decisions on wi thin our
organi.zations. The increasing inability to obtain accurate
a nd r e l i ab l e j ob r e f er en c e i n f or m a t i on f r om p r ev i ou s
employers makes the goal to hire most qualified workers very
difficult. The nee d f o r employers to have a ccess to
relevant job information is fu rther underscored by the
growth in re sume f raud. It is estimated that 20 to
25 percent of all re sumes and em ployment a ppl ications
contain at le ast one fabrication. Leg islation like LB 43
p rov i de s e m p l o y e r s need e d l eg i s l a t i o n t o p r ov i d e j ob
references on past employers It's a needed safeguard to
ensure that hiring decisions can be made in a more informed
manner. The inability to obtain reliable and accurate job
performance information has a direct impact on a critical
business concerns such as quality, safety, and customer
service. The lack of legislation binders the employment
process, one of the most important decisions made by an
organization. Thi rty-three states have now enacted s ome
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sort of ref erence checking legislation. T he Society for
Human Resource Managers, Nebraska State Council, and the
Nebraska Chamber of Commerce urges the Nebraska Legislature
to recognize the issue facing employers and the inability to
attain employment references. Thank you.

SENATOR BOURNE: Thank you . Are there que stions for
Mr. Stec? Senator Chambers.

SENATOR CHAMBERS: If you operated a fine china shop you
would no t h i r e a bu l l t o wo r k i n t h er e . I f y ou had an
employee who negligently broke a pitcher, not p icture, a
p i t c h e r . . .

BRUCE STEC: Su r e .

SENATOR CHAMBERS: ...and while trying to gather these
pieces negligently broke an entire set of fine china and did
it negligently. Wo uld that be a ba sis for firing that
employee?

BRUCE STEC : My p er so n a l op i ni on o f t h at a nd i f I was i n
that organization there would be a counseling session with
tha t i nd i v i du al t ha t wou l d b eco me p a r t o f t he i r p er s onn e l
record and we'd move forward from there. If it became a
repeated issue, yes, I believe it would be.

SENATOR CHAMBERS: How much ca re d o you think a former
e mployer ought to exercise in complying with a law such as
t hi s whe n i n f o r m a t i on i s b ei ng p r ov i ded o n a f cr mer
employee?

BRUCE STEC: I ' d say ex t r e m e c a r e .

SENATOR CHAMBERS: S o i f on pag e 3 and l i ne 13 , we wou l d
strike recklessly and i nsert negligently, would you still
want t h e bi l l ?

BRUCE STEC: Y es, I think I would.

SENATOR CHAMBERS: Okay. T hat's all I have. Thank you.

BRUCE STEC: Th a n k y o u , Se na t o r .

SENATOR BOURNE: Thank you. Further questions for Mr. Stec?
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I have a couple of quick ones. What is the status of th e
law today? If, say I'm a prospective employee, you' re my
former employer. Say you fabricate a reference. You know,
somebody calls you and you fabricate, you just don't like
me. What is my remedy?

BRUCE STEC: I think you can successfully sue your employer
if the evidence clearly demonstrates that the information I
provided was malicious, that it was false, and that I knew

hat

SENATOR BOURNE: So is the remedy, is it slander?

!3P.'CE S..-." : Yea h , I wou l d say so .

SENATOR BOURNE: Wha t if what you said is absolutely true?
Say ., whatever it. may be but it's absolutely accurate.

BRUCE STEC:
r ecours e t o
l i t g at i o n
t o bu " ye s ,

SENATOP. BOURNE: Okay. Is truth a defense?

BRUCE STEC: I ' m s o r r y ?

SENATOR BOURNE: Is truth a defense today the current status
o f t h e l aw ?

BRUCE STEC: Ye s , I be l i eve so .

SENATOR BOURNE: Ok a y , bu t y ou s t i l l wou l d hav e t o l i t aa t e .

Because we have no legislation, they would have
go through the legal process and i t'd b e a
that my employer would have to uphold and attend
they'd go through the same process.

BRUCE STEC: Ye s .

SENATOR B O URNE:
Chambers .

SENATOR C!!ANBERS: Not to belabor the point but even if you
p ass t h i s b i l l i n i t s pr e se n t f o r m, t ha t wo u l d no t p r oh i b i t
a person from litigating, would it?

BR"CE STE : No , but it clea rly states, you know, the

g de' .". s of what we can rel ease an d provides u s a

SenatorOkay. Furt her q uestions?
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guideline of what we can legally release without recourse.

SENATOR CHAMBERS: But the only point I'm making so that
nobody will be under misapprehension, if this bill passes it
wil l n ot e nd l i t i g a t i on . I t can no t. an d t he Le g i s ' at u r e
cannot close the doors to the courthouse if a person feels
h e or s h e h a s b e e n a g g r i e v e d .

BRUCE STEC: Tha t i s co r r ec t .

SENATOR CHAMBERS: And I'm in agreement with w hat y ou' re
saying bas i ca l l y but I j u st want i t cl e ar t h a t t h i s b i l l
even if it becomes law would not e n d li tigation or the
poss i b i . l i t y o f i t .

BRUCE STEC: Absolutely not. And I think another important
poin t t o m a k e i s t h i s b i l l doe s n o t r equ i r e an emp l o y e r t o
give references. You know , i t is still the employer's
choice but I would tell you that I would recommend to the
firm I w ork fo r which is a law firm that if this bill was
enacted that we would start providing references on our
employees .

SENATOR BOURNE: Yo u wou l d ?

BRUCE STEC: Ye s , we wo u l d .

SENATOR BOURNE: Okay. F urther questions? Seeing.

SENATOR FLOOD: Briefly.

SENATOR BOURNE: . ..oh, Senator Flood.

SENATOR FLOOD: D o you t h i nk t h i s b i l l . . . f i r s t o f al l , t h ank
you for your testimony.

BRUCE STEC: Abso l ut e l y .

SENATOR FLOOD: Do y ou t h i n k t h i s b i l l wi l l hav e an e f f ec t
on the types of written evaluations that are per formed i n
t he c o u r s e o f em p l o y ment f or an em p l o y e e ?

BRUCE STEC: I think it will fur ther de monstrate t o
employers the impor tance of written e valu a t i o n s .
Practitioners, HR practitioners f irmly believe in written
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evaluat.ions and it's part of our code of ethics that we, you
know, work with employees and handle this issue. But, yes,
I r e a l l y do t hi n k i t wou l d s t r e ng t h e n t he ne e d f or t ha t . As
an HR practitioner, I would certainly look c loser a t a
performance appraisal that came ac ross my desk with this
l eg s l a t > o n z n p l ac e .

SENATOR FLOOD: If Senator Chambers or this committee was to
str ke attitude from page 2 of the bill and possibly another
one of tne more subjective evaluative areas, would you black
that out? You know, because a lot of evaluations would say
a t t i t u d e , j o b pe r f or m ance , p r ep a r e d ness , ab i l i t y sk i l l s ,
d ing , d i n g , d i n g. I f at t i t ude w a s t a k e n o u t o f t h i s b i l l
and it was on the ev aluation, wouldn't you be a little
concerned about providing that evaluation with attitude on
there and not blacked out?

BRUCE STEC: I thi nk as the b'll is written and I guess I
will answer this for myself as an HR practitioner. I do n' t
thank I wo ul d pr o v i de t h e f u l l ev a l uat i on t o anyo n e c a l l i ng
me. A, I don't have the time to do it and B, I don't think
zt's all relevant. Those performance evaluations are for my
o rganization. They' re to e v aluate the jo b within my
o rgan i z a t i o n . Any t h i ng r el ev a n t t o t he po s i t i on t h at t h i s
ind i v i d ua l zs app l y i ng f or , I wou l d f e e l f r ee t o p r ov i de t o
that indzvxdual.

S ENATOR FLOOD: And if an employee d isagrees with a n
evaluation as c onducted by a n employer, A, they have the
opportunity to review the evaluation,...

B RUCE STEC: Um- h u m .

SENATOR FLOOD: . ..does the evaluation make a notation as to
something that t hey disagree with f rom th e em ployer's
comments or perspective?

BRUCE STEC: Good pra ctices always allow an emp oyee to
provide comments on their evaluations so, for exa mple, in
our f ' r m an employee has every right to create a written
rebuttal to their performance appraisal and that's in the
f i l e wi t h t h e pe r f o r m ance a p p r a i s a l a s wel l .

SENATOR FLOOD: Tha n k y ou .
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B RUCE STEC: Um- h u m .

T hank y o u .SENATOR B O URNE:
n one, t h a n k y o u .

BRUCE STEC: The information that I had handed ou t was
testimony to be put into record...

SENATOR BOURNE: Yo u b et .

BRUCE STEC: . . . Ok a y , t ha n k yo u .

SENATOR BOURNE: Next testifier in support? We do have a
record from Ruth Jones, Dana F. Cole and C ompany. We ' ll
enter that into the record as part of the written testimony.
Welcome.

BRENDAN POLT: Good afternoon, Chairman Bourne and members
of the committee. My name is Brendan Polt. That's P-o-l-t.
I am the assistant director of t he Nebraska Healthcare
Associat on or t he NHCA. The NHCA represents 421 nursing
facilities and assisted living facilities. When I brief the
members of our association about the general intentions of
I .B 43 t hey ov e r w h e l m i n g l y v oi c e d s u p p or t f or t he b i l l and I
want t.o stress what Senator Redfield talked about when we' re
talking about the healthcare industry. The issue is it's a
public safety concern and our members have indicated that
upon several occasions they felt that the job performance of
a former healthcare employee was reckless or i rresponsible
but. they did not disclose the information to a prospective
employer o f t hat em p l o ye e f o r f ear o f c i v i l l i ab i l i t y . And
the result could have been or in the future would be without
t hi s b i l l t ha t a p oo r l y p er f or m i n g h e a l t h c a r e w o r ke r f r om
t he op i n i o n o f a nu r s i n g h ome admin i s t r a t o r o r a d i r ec t or o f
nurses took a j o b ca ring for the elderly or di sabled
patients increasing the risk of harm to them and that could
have otherwise been at least prevented to a certain extent.
So NHCA s ees t his as a positive bill generally for the
healthcare industry and urges its advancement.

S ENATOR BOURNE: Thank you . Are there que stions f o r
Mr. Polo? Seei n g none , th ank you . Next t estifier in
s uppor t ?

KATHY SIEFKEN: S enator Bourne and members of the commi.ttee,

Further questions? See ing
Next . . .
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my name z.s Kathy Siefken. Kathy with a K, Siefken s
S-i - e - f - k - e - n a nd ' ' m here representing members of the
Nebraska Grocery Industry Association and we support LB 43
in addition to LB 510. We like both of them. The reason
and I' ll make this short and sweet. The reason we like thzs
is simply because it wo uld a llow ou r me mbers to h ire
objectively and i t wo uld allow them to make a good match
with the different positions that are available. A per fect
example is a former employee that I had, someone called and
wanted to know if she'd w orked for me and et cetera,
et cetera. An d when it came down to effort and the kind of
things that you were talking about, attitude, by the time I
got through telling that prospective employer what a good
e mployee this person would make, they didn't hire her f o r
the position for which she applied but they hired her for a
pro;ect managing position. So I think that those things go
both ways. It can als o be a bene fit to prospective
employees. If you have any questions, I'd be happy to t ry
t o a n swer .

quest i on s f or
testifier in

And we' re i n
' r e go i ng t o
' ve s i g ne d i n .

SENATOR SOUR¹ : Th ank you . Ar e t he r e
Ms. Szefken? Sees.ng none, thank you. Next
support. Are there testifiers in opposition?
o ppos i t i on t es t i m o n y t o L B 4 3 . And aga i n , we
make use of the on-deck area so hopefully you
Welcome.

SCOTT NORBY: Mr . Chairman, members of the committee, my
name is Scott Norby, N-o-r-b-y. I appear today on beha' f of
the Nebraska State Education Association in opposition to
LB 43 . The l aw i s and i n m y j udg men t al wa ys wi l l be t h e
truth is a com plete defense to any claim of defamation of
character. Th is bill provides immunity to e mployers who
tell the tr uth . The last provision in the bill provides
immunity to em ployers that k nowingly provide acc urate
z.nformatzon. It is therefore our judgment that this bill
rea'ly adds nothing to existing law and we therefore oppose
i t . Mo r eo v e r , t h e b i l l al so pr ov i d e s a n a p p a r en t be n e f t t o
an employee to re quest in writing a copy of the materxal
t.hat a former employer provided a prospective employer. The
problem is, there's nothing in the bill whereby the emp'oyer
that sent out t.he information has any obligation to not ify
the employee that a n y con tact or communication has been
made. That is therefore an illusory benefit. For thes e
r easons , w e o p p ose t h e bi l l .
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SENATOR BOURNE: Thank you . Are there que stions for
M r. Norbv? Seeing none, thank you. Further t e stimony i n
oppos i . t i on ?

KEN MASS: Senator Bourne, members of the committee, my name
is Ken Ma ss, M - a-s-s, representing the Nebraska AFL-C 0,
here today in opposition to LB 43. The purposes that th e
prior testimony laid ou t is absolutely correct. The
employee if he is not notified by his previous employer has
no i de a t ha t h i s emp l oy e e t ha t he ' s be i ng h i r ed on i s
subject to requesting that information. Where I come fr om,
I come out of the manufacturing area, have a manufacturer in
Omaha, Nebraska. And it's always historical, I think, all
employers have two sets of records. They have an employee's
record and they have an employer's record. The em ployer's
record gets fatter and f atter and fatter as you go along
with your term of employment there. Your employee's record,
you have an opportunity to get some of that stuff pulled out
e very once in awhile. But in the talk about at titude, i t
could no t b e t he emp l oy e r ' s p os i t i on on my a t t i t ude o f
working there. It may have been my immediate supervisor's
at t i t u de t owa r d me. We d i dn ' t h ave a g o o d r e l a t i on s h i p or
w hatever. That goes into that record and that may be part
of that's what's released to that new employer. So there' s
a lot of uncertainties there of what could happen and me not
knowing about it so, of sending out the written record but
my prev'ous employer doesn't know where I'm at so I think it
works well the way it is now. Thank you.

SENATOR BOURNE: Thank you . Are there que stions for
Mr. Mass? Seeing none, thank you. The committee has b e en
joined by Senator F riend f rom Omaha. Next testifier in
o ppos-' 'cion .

BOB COUSINS: (Exhibit 6) Good afternoon, Senators. My name
i s Bob C o u s i n s , C- o - u - s - i - n - s . I ' m f r om t h e M a c h in i s t Un i on
Local 1569 from Seward, Nebraska. I represent the workers
at Hughes Brothers Incorporated. I'm here in opposition to
LB 43 because of a number of reasons. I felt that thi s
l eg ' s l a t ' on wou l d o pen a Pand o ra ' s b o x of wr o n g s a g a in s t
w orker s .n th's state. The potential of blacklisting would
increase if the threat of civil action is removed or reduced
for emp oyers. This is especially true for anyone who is
active in nis or her union. Much of the information that an
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e mployer can provide under LB 43 is based entirely on th e
employer's perception of th e e mployee and the employer's
personal feelings about the employee and not based on f a ct
and would leave the employee with little or no way to defend
themselves in c ases of false accusations. I have provided
you with a copy of a newspaper article that is ab out a
report done by t he Harvard Business School on what is now
called the Set-Up-to-Fail Syndrome. There is now a book
based on this report called The Set-U -to-Fail S ndrome: How
Good Mana ers Cause Great Peo le to Fail. In this study it
was found that often and with the best intentions managers
often ace>dentally play a significant role in employees'
f a i l u r e s . The Set-Up-to-Fail Sy ndrome occurs when
management creates a dy namic that sets u p a pe rceived
underperformer to fail. Ev entually the employee realizes
his boss does not trust him, he begins to doubt his ability
to do the job, becomes less motivated and m akes fewer
contributions. Not surprisingly, the worker's reaction
reinforces his manager's initial impressions and concerns.
The manager reacts by stepping up supervision. The article
goes on to say that perhaps the most daunting aspect of this
Set-Up-to-Fail Syndrome is that it is se lf-fulfilling and
self-reinforcing. Manz oni, the au thor of the book noted
that 90 percent of all managers reinforce the s yndrome by
treating some employees as 'f they were members of an in
group and relegating others to an out group. Regarded a s
valued collaborators, in-group members receive more praise
and have more autonomy. Manzoni goes on to state that the
errors made by in -group members are usually attributed to
outszde factors such as a sick child or a grueling commute.
By contrast, the m istakes made by out-group members are
a t t r i bu t e d t o po or j udg men t o r j us t p l a i n i nco m p e t e n ce .
L B 43 a l l ows t he emp l oy e r t o p r ov i de w r i t t en eva l ua t i on s .
These evaluations more times than not ar e based on the
emp'oyer's perception of employee, not on fact. LB 43 does
state that. an evaluation means a written employee evaluat.ion
which is conducted by th e employer and s igned by th e
employee. But what if the employee does not agree with the
evaluation? If this employee is not protected by union
contract the mere act of not signing the evaluation could be
grounds for termination. LB 43 allows the employer to give
official personal notice as formerly record the reasons for
separation. Again , w hat i f the reasons are unfounded or
urithout just cause? There have been a number o f times we
have had employees fired and after the grievance process the
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emp' oyee was found to be wrongfully terminated. Again, what
about the n onunion worker who does not have the benefit of
union representation in the grievance process? LB 43 st.ates
the job performance includes attendance, attitude, awards,
d emotions , du t i e s , ef f o r t s , a nd eva l ua t i on s , kno w l e d g e ,
skills, promotion and disciplinary actions. All of t .hese
are based on the perception of the employer and not based on
t.angib l e f ac t s . I nf o r ma t i on on at t end a n c e can be v e r y
misleading. What might look like a poor attendance record
might be t hat a n em ployee was sick or injured or maybe a
f amil y member was t e rm i n a l l y i l l wh i ch r equ i r e d a nu mber o f
work days missed. Job performance...

SENATOR BOURNE: If you could conclude, Mr. Cousins, I'm
s orr y ?

BOB COUSINS: ...okay, I'm sorry. Bas ically that's all I
have t.he... I'm sorry. If you have any questions.

S ENATOR BOURNE : Okay , thank you. I apologize fo r
t he...well, I don't really apologize for th e ti mer b u t
(laughter) but we , just trying to be agreeable. Thank you
for your...no, no. Wait, wait. Thanks for your testimony.
Are there questions for Mr. Cousins? Thank you. We do
appreciate your comments. Are there other t estifiers in
oppos i t i on ?

KATHLEEN NEARY: Good afternoon, Chairman Bourne, members of
the committee, my name is Kathleen Neary. I'm an attorney.
I practice with the firm of Vince Powers and Associates here
i n L i nc o l n .

SENATOR BOURNE: Could you spell your last name for us?

KATHLEEN NEARY: N- e - a - r - y .

SENATOR BOURNE: Th a n k y ou .

KATHLEEV NEARY: And I work primarily i n the area of
emp'oyment discrimination and h ave for about eight years.
And we gust represent employees. For the past several years
excluding last year, I was out on maternity leave, the bill
or similar b ills have come up of this nature and each time
I' ve come before the committee. I' ve opposed the bills and
asked for s ome e v idence. Why is this needed? What jury
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verd cts are we seeing i n Nebraska that are runaway
verdicts? What is the compelling need? Is there? And I' ve
never in all the years that I' ve come to oppose these bills
heard any evidence that would present a just ifiable need
that a l aw of this nature should be passed in this state.
Speci f i cal l y , a nd h o w d o I kno w t he r e a r e n o v er d i c t s? How
do I know that there is not an epidemic? Every week I read
the Nebraska Supreme Court opinions. Every week I read the
Nebraska Court of Appeals decisions. I f ile hundreds of
lawsuits regarding employment discrimination every year. I
talk with o ther lawyers and I also read the Eighth Circuit
Court of Aopeals decisions every day . There is not an
epidemic; there is n ot a problem. No w before I did come
i nto the hearing today I did talk to some lawyers that d o
defense work. And I asked them, are you getting rich off of
these lawsuits, defending these kind of lawsuits brought by
employees against their employer for making false
statements? They ' re like, we don't see them. We don't do
t hat kind of work. There are not these cases. And four o f
the lawyers I spoke with were in Omaha, two in Lincoln.
Again, I won't belabor the point, but th e tr uth is not
actionable. So long as folks are telling the truth it's not
actionable. And it is an abs olute defense. What the
bus nesses and employers are attempting to do , the y' re
crying wolf, saying they n eed this. But members of the
committee, Chairperson Bourne, I don't think th at is the
case. There was a gentleman who came up and testified today
about that t hey h ave a non disclosure policy. That ' s
voluntary. That's their choice. It doesn't have to be that
way. As l ong a s t he y t el l t h e t r u t h i t i s a compl e t e
defense. Ther e a re some...I'm going to just rush through
this. There's also a constitutional protection that w ould
protect employers. Specifically, Article 1, Section 5 of
the Nebraska State Const.itution. And it generally just
states that every person may freely speak right or publish
on all subjects and when published the tr uth will be a
sufficient defense. So not only are there st atutory
protections, there's constitutional protections and there' s
case law p rotections out t here. Some of the specific
language o f LB 4 3 a r e a l so t r ou bl i n g . For e xamp l e , wh e n y o u
i ook a t t he d e f i n i t i on o f e mp l o y e r , . . . I ' m so r r y .

SENATOR BOURNE: You ' ll have an opportunity o n the next
bill. We ' ve been joined by Senator Combs. Are there any
questions for Ms. Neary? Seeing none, thank you.
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KATHLEEN NEARY: Th a n k y ou .

SENATOR BOURNE: Li s t en , I ap ol og i ze i f I was f l i p pan t
earlier regarding my comments as it relates to the l ights.
But thxs committee has referred to it about 20 percent cf
the bills that have been introduced in the Legislature and
we often ru n until 7 or 8 at night and so we do try to
expedite it so if I was flippant, I apologize. The next
t es t ' f i e r ' n oppos i t i on .

SENATOR CHAMBERS: But he doesn't mean it (laugh)

KATHLEEN NEARY: Th a n k you .

SENATOR BOURNE: Welcome.

MARY GAINES: Thank you. Me mbers of the committee, my name
is Mary Garnes, G-a-i-n-e-s. I, too , am a prac ticing
employment law a ttorney here in town and have practiced
employment law for around ten years I'm going to say a s a
przmary part of my practice. I represented both employers
and employees and I reiterate what Ms. Neary said which is
that there's no co mpelling need fo r this . Defamation
a ct ons are very d ifficult to b ring o n be half o f an
employee. I'm going t o es timate that out of perhaps a
couple hundred calls I get where someone is saying, I thirk
they' re saying something bad about me, most of them do not
a mount to a lawsuit. The statement must be false; it must
be publicized and it must damage a person. By that I mean,
t's ..ot just if I say to my best friend I thought that guy

was a bad employee. It has to actually damage someone. I t
has to keep them from getting another job and, again, ' t h as
to be false. Th ere was reference made to c oncerns about
dangerous employees or employees who could do harm. F ir s t
o ff , an y t .h ing wher e y o u h o l d a l i c en s e o r a cer t i f i c at i o n ,
an employer is, in most cases, obligated to report to those
governing bodies, those administrative bodies any such
problem so if y ou have someone in nursing or teaching or
taking care of children, if you are certified or licensed
you have an obligation to report actions or behaviors o n t h e
part of a n employee that resulted in any sort of danger or
r sk. here are also registries that are av ailable to
people who hold these types of licenses and certificatxons.
So there is...employers do not risk liability by giving job
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references as long as th ey tell the truth. I' ve done it
man; times myself and I' ve never been afraid of being sued.
The language also does provide for too much subjectivity and
when it's spoken of that there could be g uidelines as to
what an employer can give out, please consider the fact that
no performance evaluation, I mean there's no consistency
among them. So me are just h andwritten statements by a
supervisor, complete subjectivity. Some are number systems
so th e i n f or m a t i o n t h at wo u l d b e a l l ow e d t o b e g i ve n wou l d
have a very broad range and therefore isn't necessarily that
r e l i a b l e w h e n i t com e s t o t h e s e k i n d s o f i nf o r m a ti o n . Tha nk
you.

SENATOR BOURNE: Thank yo u . Are ther e que stions for
Ms. Gaines? Seeing none, thank you. Fur ther testimony in
oppos i t i on ? Tes t i . mony n e u t r a l ? Sena t o r Red f i e l d h as wai v e d
c los i ng . Th at wi l l con c l u d e t h e h e a r i n g o n L B 4 3 . Se na t o r
Combs to open on LB 510. As Senator Combs makes he r wa y
forward, could I get a showing of hands of those individuals
here to te stify in support of this next bill? I see five.
. hose i n o p p o s i t i o n? I see t h r e e. Tho se ne u t r a l ? I see
none. Se na t o r C o mbs .

L B 510

SENATOR COMBS: T hank you, Senator Bourne. Good afternoon,
Cha rman Bourne, fellow members of the Judiciary Committee,
my ..arne is Jeanne Combs, J -e-a-n-n-e C-o-m-b-s and I
rep esent the 32nd district. Today I'm presenting ' B 510
for your consideration. LB 510 would protect an employer
f rom c vil liability if the e mployer disclosed only t h e
da es of em ployment, pay level, job description or duties
and wage n'story information regarding an em ployee. The
bil' would also protect an employer from civil liability for
3ob references given to a prospective employer unless the
employer knew or should have known that the information was
false. I'm not going to surprise anyone here today by
t el lng you that we live in a litigious society and some o f
t h s litigation i s hav ing negative consequences. One o f
these consequences is that it is getting more difficult to
get accurate information good o r bad about p otential
emp'oyees. Regardless of an emp loyee's record, former
emp' oyers are a dopting a generic approach to reference
requests in an effort to avoid possible litigation. There
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is little benefit to a pot ential employer requesting a
reference when he or she is on ly given the d ates of
employment and the job title of the applicant and that is
what's happening more and more often. Another consequence
o f this product has been t o in crease another type o f
l i t i g at i o n . Now cur r ent emp l o y e r s a r e f ac i ng ne g l i ge n t
h ring lawsuits because th ey employed som eone who
subsequently injured another. Our courts have held that an
employer is subject to liability for physical harm to third
pe sons caused by his failure to exercise reasonable care in
selecting an employee. I believe that prospective employers
are at a greater risk of negligent hiring lawsuit when they
are unable to get. the accurate information they n eed f rom
former employers because these former employers are only
supply i n g ge n e r i c i n f o r m a t i o n fo r f ea r o f be i ng sue d .
LB 510 would serve t o protect our em ployers who gi ve
references that are truthful. The bill also clarifies that
its enactment. will not require an employer to disclose
information about a current or former employer nor abrogate
any common law or statutory privilege, immunity, or defense.
With that, I will close a nd allow others to testify. I
simply ask that you advance LB 510 to General File.

SENATOR BOURNE: Thank you. Are there questions for Senator
Combs? Seeing none, thank you. First testifier in support
of LB 510? (See also Exhibits 7, 8, 9)

IM MOYLAN: Mr . Chairman and members of the committee, I'm
J m Moylan, M-o-y-l-a-n, here representing the N ebraska
License Beverage Association which is a state association of

quor retailers. We supp ort LB 510 and the concept of
LB ~3. However, LB 43 only applies to written disclosures.
The organi.zation that I represent, as you know, they deal in
a lot of cash. Every establishment deals in cash and they
do have a lot of persons that embezzle money from them quite
frequently. And generally, as they' re called, till tappers,
they' ll 'ose their job one place and move down t o another
place if they' ve gotten caught, you know. Til l tap over
there, on down the line. Most of them are afraid when t hey
get a call to say anything about it even if they have the
ev'dence and to tell the employers down the l ine that the
person has em bezzled money from them. So na turally, we
wou'd l i k e t o see the oral disclosure factor also. Now it' s
two th ngs. It ' s any t ype of dis closure i n the fir st
paragraph; second paragraph immunity from specified things
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which are their dates of employment, pay level, job
description duties, and w age history which ar e kind of
common standard things. So our organization would support
the concept o f t he bi ll and ask you to advance it to the
floor. Any questions I'd be happy to try to answer.

SENATOR BOURNE: Tha nk you .
Mr. Moylan? Senator Chambers.

SENATOR CHAMBERS: Mr. Moylan,

SENATOR BOURNE: Oh, Jim, we have a question. I didn't want
you getting away from us before (laugh) ...Senator Chambers.

SENATOR CHAMBERS: In or der for a person to have a liquor
license, does the statute still require that such a person
have good c h a r a c t e r ?

Are there questions for

J IM MOYLAN: Y e s .

SENATOR CHAMBERS: Maybe you can ans wer this question
because from the first time I read that it was in my mi nd .
What does good character have to do with selling liquor?

JIM MOYLAN: What does go o d character h ave to do with
sel' ing liquor?

SENATOR CHAMBERS: You don't even have to answer. I got the
response I wanted. Thank you (laughter).

J IM MOYLAN: I f you go t a ha l f hou r , I ' l l g i ve yo u an
answer , a l l r i gh t ( l augh ) .

SENATOR BOURNE: We don 't ha v e a half an hour but
thanks...thanks for the offer (laughter).

JIM MOYLAN: T hank you.

S ENATOR BOURNE: Other questions for Mr. Moylan? Seein g
none, thank you. Next testifier in support.

JIM OTTO: Senator Bourne, members of the committee, my name
is Jim O tto, 0-t-t-o. I am a registered lobbyist for both
the Nebraska Retail Federation and the Nebraska Restaurant
Association. I'm here to testify in support of LB 510 and
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also we are also in su pport o f LB 43 b ut to sa v e the
committee's time I chose not to testify on that one. Very
quick l y a gr e e w i t h t he t h i ngs t ha t Mr . Moy l an sa i d . And
when we talk ab out s ome of the previous testimony in
opposi t i o n t o t h e p r ev i o u s b i l l t al ke d ab o u t t h e l a w a n d t he
situation in court. And I would just say that it is two
d' fferent situations what actually in reality occurs in the
workplace and then what works in court. And the reality is
that employers are afr aid of lia bility and they don' t
d sclose some of these things. I would just submit to you
tha I was thinking t hat it was the Lan caster County
Sheriffs Office that had money stolen from it by an employee
and found out the employee had stolen from th e pr evious
employer. And that was just in the news and I guess I would
ask if or ju st thr ow out t.he question that if the proper
information had been transferred from one employer to the
other, if that would have actually occurred. So with that,
we jus t sup p o r t t h e b i l l and wo u l d a sk y ou t o m o v e i t on .

SENATOR BOURNE: Thank you . Are t here ques tions f o r
Mr. Otto? Seei n g none, th ank you . Next t estifier in
s uppor ?

JCHN BONAI JTO: Senator Bourne, members o f the com mittee,
John Bcnaiuto, B-o-n-a-i-u-t-o, executive director Nebraska
Associa on of School Boards. And we would support thi.s for
the same reasons that we appeared in support of LB 43. Our
organ zation works with s chool boards on a regular basis.
>1e have the council of school attorneys that works th rough
our office and s o we spend a lot of time with our members
ry ng to coach them on what they should and shouldn't do .

And sometimes they e ven listen and so we would hope that
there would not be a lot of litigation that shows up on this
ssue because we coach them to be ve r y cau tious. These

b i l ' s wou l d obv i ou s l y he l p . Thank y ou . I ' l l e nd my
est i m y

SERA.CR BOURNE: Thank yo u . Are there que stions f or
Mr. Bcnaiuto? S eeing none, thank you.

JOBE BONAI'JTO: .hank you.

SENATOR BJURNE: N ext testifier in support?

B R"' E S . E : Mr. Chairman, members of the committee, my name
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is Bruce Stec, here today on behalf of the Society for Human
Resource Managers, Nebraska State Council as well as the
Nebraska Chamber, the Nebraska Bankers Association, and the
Nebraska Federation of Independent Business. As I testified
in L B 43, we are in sup port o f re ference checking
legislation. I won't go through that whole testimony again
but I would also like to point out that as the previous two
test f ers had indicated, the fear is there, it is real .
Most i n d v i du a l s pr ov i d i ng i n f or m a t i o n t o bu s i ne s s e s o n t h i s
subject would recommend that you do n't give references.
That is a very real fear and it's there because we do n' t
have legislation supporting it. We would ask that you look
at LB 510 closely. It is our opinion that L B 510 i s all
encompassing and if given the opportunity between LB 43 and
LB 510 we would pick LB 510 because it is all e ncompassing
and not as labor intensive where with LB 43 you' re providing
information back t.o the employee and it's in writing and
t hat whole process is th ere . So we woul d o ffer t h e
opportunity to an swer any questions but we would ask that
y ou suppor t LB 5 1 0.

SENATOR BOUFNE: Tha nk y ou .
Mr. Stec? Senator Chambers.

SENATOR CHAMBERS: Your testimony has been very succinct and
straight forward. That's why I saved this question for you.

B RUCE STEC: Tha n k y o u ( l au g h )

SENATOR CHAMBERS: If you will turn to page 2 where they' re
defining employer, why don't they simply say employer means
any ind'vidual employing any person within the state as an
employee rather th an mentioning, for example, the
representat.ive of the es tate of the deceas d individual,
receivers, trustees, and all these other categories?

Are there questions for

BRUCE STEC: I . .

SENATOR CHAMBERS: Because if they give this li sting, any
person not specifically listed would not be an employer.

B RUCE STEC: Cor r ec t . .

SENATOR CHAMBERS: So could they eliminate all that other
verb age and just sa y em ployer means any indi vidual
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employing any person within the state as an employee?

BRUCE STEC: I . . .

SENA'IOR CHAMBERS: What wou ld we lose if that other was
taken out, in other words?

BRUCE STEC: Personally, I can't see you would lose anything
b ut no t be i n g i nvo l v e d i n d r a f t i ng o f t h e bi l l I ' m no t
f ami l i a r wi t h t h e r ea sons be hi nd t hat . I wo ul d f ee l
protected and I would a ssume my em ployer would feel
protected if it was just stated as employer.

SENATOR CHAMBERS: That's all that I have. Thank you.

BRUCE STEC: Tha n k yo u .

SENATOR BOURNE: Thank you. Are there further questions?
S enat.or F l o o d .

SENATOR FLOOD: Thanks again for your testimony. What's the
burden o f pr o o f f or a de f en d an t i n a l i ab l e o r sl an d e r su i t
when they assert truth as the defense?

BRUCE STEC: Sorry, ask that question again? The burden of
p roof f o r who ?

SENATOR F'LOOD: The defendant when they use the affirmative
defense, you know, truth as a defense to liable or slander.
What's the burden of proof? Is it clear and convincing? Is
it. preponderance of the evidence?

BRUCE STEC: Hon stly, I'm not a hundred percent sure. I
bel i ev e wi t h t h i s b i l l , t he bu r d e n o f p r oo f wou l d f a l l on
the employee to prove that the information was false.

SENATOR FLOOD: And that's an important d istinction from,
y ou kno w , I t h i nk som e t h i n g wa s s a i d i n t h e l ast b i l l ab ou t
the truth already being a defense in a lawsuit to liable or
slander. But thi s would shift that burden essentially in
some respects back to the employee to say, you kn ow, t hey
should have known or they did know that the information they
provided was f a lse. And I thin k that's an important
d s t i nc t i o n . Wou l dn ' t yo u sug g es t t he sa m e ?
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BRUCE STEC: Yes, and I would also say that, you know, this
is all information t.hat the individuals are supplying to us.
You know, it s hould be wi thin our guidelines and legal
ramification to verify that information and t h at's simply
what we' re asking to do an d like we said, LB 510 is all
encompassing and allows us to do that.

SENATOR FLOOD: Tha n k yo u .

BRUCE STEC: Tha n k you .

SENATOR BOURNE: Thank you. Are there further questions?
Seeing none, thank you. Next testifier in support?

BRENDA McLEY: Senator Bourne, committee members, my name is
Brenda McL ey, M-c-L-e-y. I'm the director o f hu man
resources for Nebraska Book Company here in Lincoln. We
employ 3,500 employees across the United States, a little
over 500 here in Nebraska. Due to the cyclical nature of
our industry, we r equire a la rge number of seasonal and
temporary workers. In fact, we turn over a hundred percent
o f t.ho se t empo r a r y po si t i ons t wi ce a ye ar . Hi r i ng
qualified, productive workers for these positions is always
a challenge, a challenge made even more difficult when we' re
unable to o btain vital information from our applicants'
previous employers. While defamation lawsuits stemming from
the hiring process are truthfully relatively rare, a handful
o f h i g h d o l l ar o r hi gh l y - p u b l i c i zed ca ses i n t he coun t r y
have made many employers come forth with the policy of
nondisclosure. Rather than face the possibility of a costly
and time-consuming p -oceeding or l awsuit companies are
choosing not to prov ide any de tails about a former
employee's work history. These policies not only m ake it
d i f f i cu l t f o r emp l oy e r s t o m a k e t he r i g ht h i r i ng de c i s i on s ,
they also make it difficult for sk illed har d-working
candidates to land a good job. When prospective employers
a re given only name, rank, and se rial number they m a y
overlook an e xcellent candidate simply due t o lack of
information. Many of my company's temporary and se asonal
employees are l ooking to use their experience with us as a
s tepp i .ngs t on e t o b i gg er and be t t er t h i ng s i n t he f u t ur e .
Since we' re hesitant to provide any information that might
be perceived as ne gative we' ve chosen the path of
nondisclosure as well. Unfort.unately, that means we' re also
not sharing information on ter rific employees with great
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potentia' . More than 30 states have already passed
legislat'on similar to LB 510 and I urge you to support this
measure. The ability for businesses to safely provide clear
and co m p l e t e i n f or m a t i o n t o pr osp e c t i v e e m p l o y e r s w i l l he l p
all Nebraska businesses place quality employees in the right
positions. It will help to assure that we can all continue
to provide the best possible products, services, and care to
the customers we serve while allowing well-qualified workers
the chance to seek out even better job opportunities. Thank
you.

SENATOP. BOURNE: Thank you . Are there que stions for
Ms. McLey? Seeing n one, thank you . Appreciate your
testimony. Next testifier in support.

BRENDAN POLT: Good afternoon. Once again, Chairman Bourne
and members of the committee, my name is Brendan Polt. For
the record that's P-o-1-t. I'm assistant executive director
of the N ebraska Healthcare Association and NHCA strongly
supports LB 510 as it provides protection to employers for
job references made in good faith. And as I indicated in my
testimony for LB 43 I want to stress the importance of this
bil' specifically for the healthcare industry where employee
referenc~ s prcvide a public safety protection. I want to
respond to a comment before about what is the need for this
bi'I because in Nebraska we haven't seen excessive judgments
a ga nst employers. And wh a t I wou ld suggest from ou r
perspective and the members of our association's perspective
is we don't know how many medical errors are caused because
of workers who their former employee actually knew that they
were prone to steal or to hurt a patient or otherwise cause
problems in the med ical a rea . And so we feel that this
bill's strength is in preventing accidents and in creasing
the qua'ity of care. And so I want to make sure I stress
that as th s issue is not o nly a bout j udgments, against
emp'oyees and court. And that's my testimony.

SENATOR BOURNE: Thank you . Are there que stions for
Mr. Polt? Seeing none, thank you. Other tes tifiers in
support? Testifiers in opposition?

S" .. NORBY: Mr . Chairman, m embers of the commit.tee, my
..arne is Scott Norby, N-o-r-b-y. I again appear on behalf of

N ebraska State Education Association in opp osition t o
' 3 = ' ".. Much tes timony ha s be en offered this morning
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regarding the issue of whether truth is a complete defense
to an ac tion o r cl aim of defamation. What this bill
purports to do is do away with that long-standing
proposition of law and effectively shift that burden to the
employee to make that element or that former defense now an
element of t.he cause o f action that the burden of proof
would be o n t he e mp l o 'e e . The b i l l sp ec i f i ca l l y say s t he
burden of t h e cu rrent o r fo rmer employer to prove the
employer or the employer's designee knew o r sh ould have
known that he communicated information was false. I ask
you, how would any of you prove what I may know r igh now
about any of yo u? I submit you can't do it because you
can't get into my mind. This bill proposes to put a burden
on an em ployee that as a practical matter can't be met
because you don't know what an employer or anybody else may
have known at a n y given particular point in time, absent
some pretty unusual circumstances. None of you know what I
may know about any of you right now, and you would have no
practical way of proving that. That's why the law has been
forever that i t is a defense. The em ployer is in the
posi.tion to est.ablish what it knew, not the employee. We
therefore believe this is bad policy. It is not thought
through and we therefore oppose it.

SENATOR BOURNE:
S enator F l oo d .

SENATOR FLOOD: Thank you for your testimony. Let's assume
for a second that I employ you and you...well, or I employ
somebody else. I empl oy Senator Friend, do it that way.
And he takes money out of the cash register. I fire him .
Be goes to work for Senator Aguilar. Senator Aguilar calls
me up and I said, well, I fired him because he took mo ney
out of he cash regi.ster. I didn't report it to the police.

didn': file a civil lawsuit against him. And he says,
Se..atoz Fr end and he did in fact take the money. He sa ys,
no, I'm go ng to sue you and let's assume LB 510 is in place
as the l a w in the land. Why should the employer have to
prose t h e d e tails of the theft rather than ha ving S e nator
Friend offer e v idence that he did n't do it? I se e you
turned the tables a little bit and in the context of a theft
or employee theft, if I have good reason to think that he
did it and depending on where he works it could be wrongful
terminat on lawsuit and all that stuff. I made the decision
t o t e r m i n a t e h i s em p l o y ment . Why sh o u l d I co nt i nue t o go

Questions for Nr. Norby?Thank y ou .
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back to court and try and prove that he is a thief?

SCOTT NORBY: We l l , i n t hi s p a r t i cu l ar . . . i f LB 510 i s i n
p lace I do n ' t t h i n k i t c han g e s t he dyn ami c bec au s e st i l l ,
you' re s t i l l no t o f f er e d i m muni t y a s a n e m p l o ye r u n l e s s t h e
i nfo rmnt ro n you ' v e p r ov i d ed t o Sena t. o r Ag u i l a r i s
established to be true. I mean, ultimately, that...

SENATOR FLOOD: Well, we' re talking about what happens in
c our t .

SCOTT NORBY: R ight.

SENATOR FLOOD: Who's the burden on? Why should it be on me
if he's a thief?

SCOTT NORBY: Because I still think you' re in th e best
position to know what you saw and the reasons you dismissed
that employee. I mean, what he knows is what you told him.
What you know is what you know based on your own experience
and the decision-making process that you as an employer
engaged, evaluated, and executed in order to terminate that
employee.

SENATOR FLOOD: Wouldn't he be able t o fi n d out what I
thought I knew during discovery under Rule 26?

SCOTT NORBY: Why should he have that burden when you have
all the nformation? He has to...

SENATOR FLOOD: H e 's the...

SCOTT NORBY: . .. I mean, I think that...

SENATOR FLOOD: . ..He's the one that filed the lawsuit.

SCO.T NOPBY: ...I hink that's a good...

SENATOR FLO D: The burden should be on him.

SCO.T NGRBY: ...I think your point is well taken. In other
w ords, this bil' would put Senator Friend in a position o f
nav. ng o eng age discovery, formal, expensive discovery
mechanisms, depositi.ons, int errogatories, requ ests to
produce.
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SENATOR FLOOD: Which occur in every lawsuit in every civil
l i t . i g a t i on l aws u i t . . .

SCOTT NOPBY: ...which then puts him in a position to prove
s case, find out information that you know. You as the

employer are in the best position to know why you did wh at
you d d. What this bill wants to do is put on your former
employee t.o find out first why you did what you did and then
prove it by a preponderance of the evidence as an essential
element of his case.

SENATOR FLOOD: He 's the plaintiff. I think the burden
should be on him rather than turn to...and you an d I are
going to disagree on that and I respect that...

SCOTT NORBY: I respect the difference but.

SENATOR FLOOD: Yeah .

SCOTT N ORBY: . . . I s i m p ly . . . i t wou l d b e o ur p os i t i o n t hat
t he i n d i v i du a l w h o i s i n t h e b est po s i t i o n t o know i s t he
easiest way t.o proceed and that is why in my judgment the
law has always been that truth is a defense.

S ENATOR FLOOD: I guess I look at it, you know, and I know
that civil and criminal court are two separate beasts with
differe..t. burdens of proof, but if he is in fact the thief,
t he bu r d e n i s no t o n h i m i n a cr i mi n al c as e . I t ' s on t he
state to prove what he did so I look a t it a little bit
d fferently. And I'm su r e some of my colleagues will
disagree with me but I like the discussion. Thank you.

SCO.T NORBY: Tha n k yo u .

S ENATOR BOURNE: Thank you. Hold on a second. Come bac k.
See if th e re's f urther questions for Mr. Norby. I cue ss
Senatoi Friend didn't want to ask you a question (laughter).
Next t e s t i f e r i n oppo s i t i on .

KEN MASS: Senator Bourne, members of the committee, my name
s Re.. Mass, M-a-s-s, representing the Nebraska state

A FL-CI O . .=or all the reasons I gave in opposi.tion to LB 43,
I ' d like o be in line for LB 510 in opposition to the bill

a s.'. You t o . .o t . . . t o t u r n ou t t he b i l l . Any q ue s t i o ns ?
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SENATOR BOURNE: Tha n k yo u . Questions for Mr. Mass? Seeing
none, thank you (See also Exhibit 10).

KEN MASS: Tha n k y ou .

SENATOR BOURNE: Next testifier in opposition.

KATHLEEN NEARY: Chairman Bourne, members of the committee,
Kathleen Neary with Vince Powers and Associates. I also
would li k e to men tion I 'm a mem ber of the Nebraska
Association of Trial Attorneys. To answer your question and
I already know the...you know the answer but the burden o f
proof, just for the record, for an affirmative defense as
truth as a defense to a defamation action is by the greater
weight of the evidence. You had asked one of the speakers
in support. That brings up an interesting issue and without
going over what one of the earlier speakers said, the shift
in the burden of proof is troublesome. And when you talk
about the thief scenario, as I read LB 510 I don 't t.hink
that that would be protected. It looks very restrictive to
me in terms of dates, pay level, description duties, wage
history. And, in fact, one of the defense lawyers that I
spoke to this morning about this bill said, well, what if we
give ou t mo r e i n f o r ma t i o n t h an t h i s? Wha t i f I cou ns el my
clients to give out whatever they want? Is this going to be
a g r e e n l i gh t f o r l i t i g at i o n i f we de ci d e t o g i v e o ut m o r e ?
So that.'s somewhat troublesome. Also, proving a negative is
incredibly difficult and I believe that i t was Mr . Norby
that talked about that bu t be ing a ble to sa y , if the
employer says, he showed up late to w ork e very day i t' s
nearl y i mpo s s i b l e f o r t he em p l o yee w i t h ou t a t i me c l o c k or
cameras or something else, something that he signed to prove
t hat he was at work every day on ti me. Now , there wa s
someth'ng said in earlier testimony about medical errors. I
really can't speak strongly enough about that this bill is
not, designed or is not appropriate vehicle to address these
issues. When you' re talking about safety issues, abuse,
n eglect issues for our elderly, for our children, for ou r
people in nu rsing homes, for medical providers, there are
licensing boards that have specialization to deal with these
issues that my understanding of t he l aw is that th ese
employers are under a continuing legal obligation under
current state law to report these medical errors, to report
abuse or neglect.. And if they fail to do so and they' re in
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the best position to do so, they can be sanctioned under
state law currently. This is not a good vehicle to use as
to talk about abuse, neglect. There has been some talk also
about 30 states, 33 states. Folks, I don't know about what
these states have. I don't know about whether they have the
same constitutional and statutory protections and I don' t
know if they have the same case law that protects them s o
without more i nformation about what these 30 other states
a re doing, it's mixing apples and oranges. With that, I
would s t o p .

SENATOR BOURNE: Thank you. Questions for Ms. Neary? So if
you had a medical client, an employer who was in the medical
profession, and they called you and asked your advice on an
employee who was dismissed for neglecting a patient. Your
advice to that client would be?

KATHLEEN NEARY : Check the reg istry. Che ck either the
central registry, whatever registries from th e me dical
field. Nurses have their own registry. Check the licensing
agencies in Nebraska. Also do a criminal background check.
That's absolutely legal. And with that , it was the r
obligation to report i t under the statute. We can't make
everything better by this statute, by this law.

SENATOR BOURNE: Further questions?

KATHLEEN NEARY: Tha n k y ou .

SENATOR BOURNE: Thank you. Next testifier in opp osition.
I know th ere wa s an other hand or two so . ..no other
opposition? Are there any neutral testifiers? Senator
Combs to c l o s e .

SENATOR COMBS: Than k you very much. In closing, I wou d
l i k e t o j u s t t e l l t h e co m mi t te e , p er h a p s y o u d o n ' t kno w but
I have worked a s a dir ector of human resources for two
d i f f e r e n t co r po r a t i on s . And I hav e hi r e d hun dr e ds o f
people. I was a director of nursing services for six years,
was a former me mber of SHRM and PIRA-Personnel Industrial
Relations Association in Cal ifornia. So I know the
frustrations of ge tting poor quality references on people,
particularly nursing assistants. In California, of course,
we have the Foley decision which the attorneys are familiar
with which is...gets rid of your right to work, essentially
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the...not right to work, but you' re liable from day one of
any kind of situation that you have with the employee. You
have to give them...you cannot just hire and fire at w ill.
They' re not employees at will in California and that
happened because of case law, the Foley decision. S o ca se
law can happen at any t ime. We don't want case law to
happen in Nebraska over employer reference situation and I
know there's the legal argument that I'm not an attorney and
I don't entirely understand the exchange that took place
between Senator Flood and some of the other attorneys that
are against the b ill. But I do want to say that in
Nebraska, I have a bill before the HHS committee now t hat
because there are not proper tracking right now of nursing
assistants who have committed abuse and that is in the home
health arena where they are going i nto t he home and
providing direct care services and also in acute care. They
are, by OBRA requires the nursing home facilities to report
them but these others don' t. S o there are not good
stopguards in place right now in the healthcare system to
prevent an aide who has abused someone from going on within
the home healthcare system or the acute healthcare system
and taking care of another person. So it is a personal, you
know, public safety issue. I can vouch for the fact that
there are people that I would call that would give me this
information anyway, even in California because they didn' t
care, they were not afraid to do it. I don't know whatever
happened to them but...and I try to make sure that before I
hired anyone or decided not to h ire anyone that had a
problem with a reference that I wanted to know exactly what
was in writing, what was this person counseled for? What
got signed for and what didn' t'? I mean, I think that's just
prudent in being a director of human resources that you do
those things, that you ask the other person giving the
i nformat i on , y o u k n ow, what ki n d o f doc umenta t i o n i s ba c k i n g
t hi s up . Ho pe f ul l y , anyb o d y p r ud en t w o u l d . Our l abo r
market is not such that we' re going to just take anything we
hear with a grain of salt and not hire somebody because of
that. We don't have a labor market in Nebraska where...good
workers are at a premium, you know. We don't have the
luxury of 10 or 12 people waiting in line for a j ob . We
just hope to God w e do n't get a negative reference on
somebody. But when patient safety or the public safety is
implicated it's definitely important that we have something
in place to protect the public from people who may c ause
harm to those who are the least able to care for themselves.



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 510 , 4 64Committee on Judiciary
Feb:nary 23 , 200 5
Page 36

And that is the sit uation. So
LB 510 your careful consideration.
amendments that would make sense, of
protecting of an unintended adverse
T hank you .

SENATOR BOURNE: Thank yo u . Questions for Senator Combs?
Seeing none, thank you. That will conclude the hearing on
LB 510. Senator H eidemann to open on LB 464. Can I get a
showing of hands of those here wanting to testify in support
o f t h i s ne x t b i l l ? Cou l d yo u h o l d y ou h an d s u p p l ea s e ? I
see three. Those in opposition? I see one. Those neutral?

I woul d a s k y o u t o g i v e
I would be amenable to

course , a n d woul d o e i n
impact on employees.

I see o n e .

Add one more n e u t r al .

SENATOR BOURNE: Okay . A gain, okay, if I could get a show
of hands of those here to testify in support of th is n e xt
b i l l ? I see on e . Oka y , g i v i ng a sh o w i n g o f h an d s o f t ho se
here to testify in support of this next bill, I see t hree.
T hose i n op po si t i on ? I see t wo i n oppo s i t i on a nd t ho s e
neutral? I see one neutral. Okay , S enator Heidemann to
open. Welcome to the committee.

LB 464

SENATOR HEIDEMANN: Chairman Bourne an d members of the
Judiciary Committee, my name i s Lavon H e idemann spelled
H-e-i-d-e-m-a-n-n. I'm a representative of District 1. I 'm
here before you today to introduce LB 464, a bill that deals
with civil protective custody. I have letters of support
f rom Kit B oesch, human resource administrator for th e
Lincoln/Lancaster County Human Service Department, and from
Dennis Keefe, Lancaster County Defender. Civil protective
custody involves a law enforcement officer to determine that
an ind ividual is a danger to themselves or ot hers.
Currently, the law allows for an individual to be placed in
civil protective custody fo r a p eriod of up to 24 hours.
LB 464 wou l d a l l ow b ut no t r equ i r e f or an i nd i v i d u al t o be
kept in civil protective custody for up to 72 hours if they
had been in protective custody three or more times n a
six-month period. This issue was presented to me by James
Ba' rd, executive director of Cornhusker Place in Lin coln,
Neb aska. I als o want to point out that Omaha's facility,
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Campus of Home, which provides similar service. Cor nhusker

16 counties in southeast Nebraska which includes the fi ve
counties in my district, District 1. I have a handout that
contains statistical information about th e numbe r of
clientele last y ear that received services from Cornhusker
Place . There we re ap p r o x i m a t e l y 5 , 20 0 i nd i v i du al s
involuntarily admitted to the facility. During the last six
months 96 individuals were a dmitted into Cornhusker Place
civil protective custody program three or more times. Thi s
group of 96 individuals totaled 660 admissions during that
six-month period. Of the 467 admitted into t he voluntary
detoxification program 52.2 percent were transfers from the
civ 1 protective custody. I believe this shows that people
do want t o ch ange. For the ind ividuals with chronic
d rinking problems the extra 48 hours may help them reach a
point of detox where they want to seek some additional help.
With the incr easing pro blems that our society has
experienced with the meth use this facility is testing and
n-house client treatment has become more critical for the

needs of these communities. There are 36 states with civil
protect re custody type st atutes, 15 of wh ich allow for
p rotect ve detentions o f 72 hours or longe r . Thi s
l . g s ' a ion s a step in the right direction towards
stopp no t.he revolving d oor. It is gear ed tow ard the

onic substance abuser. After several meetings it was
determined that an amendment t o thi s leg islation would
better define what we are attempting to change. In I'ne 24,
I b e l i e r e , o f pag e t w o o f t he o r i g i na l l eg i s l at i on t he w o rd
"and" would be stricken and replaced with the word "except".
With that, are the re any other que stions? (See also
Exhib i t s 11 , 12 , 13 , 14 , 15)

SENATOR BOURNE: T han k . .

SENATOR CHAMBERS: Wou ld you give that again, the location

Place is a sub stance abuse t reatment center that serves

of that amendment?

SENATOR HEIDEMANN: It was either page 2 o r 3 .
remember.

SENATOR BOURNE: The amendment s coming around.

S ENA.OR HEI DEMANN: Pag e 2 .

I don ' t
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SENATOR B OURNE:
f or t h e s en a t or ?

SENATOR CHAMBERS: Senator H eidemann, if a place such as
Cornhusker Place is not a v ailable, where i s th e person
t aken?

SENATOR. HEIDEMANN: I 'm not for sure on that. There' s
people following me tha' can answer that better. I would
have to th ink I better defer that question to people that
are go ng to follow me.

SENATOR CHAMBERS: But if the only place you kn ew of was
Cornhusker Place and you knew a person who had been in this
situation more than three times, could you say that somebody
was tryi..g to hide a man? (laughter) That's all right. My
colleagues know...I couldn't miss this (laughter) . That' s
why we run late but that is a question that I w ill a s k of
somebody who follows you.

SENATOR BOURNE: F u rther questions? S eeing none, thank you.

SENATOR HEIDE.'VNN: T ha nk y ou v e r y muc h .

SENATOR BOURNE: Nex t t es t i f i e r i n sup po r t o r I sh ou l d say
f rst test. f er in support. Welcome.

JAMES BA RD: (Ex hib't 16) Good af ternoon, Chairman a nd
members of the Judiciary Committee. My name is James Baird,
B-a-i-r-d. I 'm the executive director of Cornhusker Place
here in ..incoln, Nebraska. We ' re a healthcare, s ubstance
abuse f ac ' ty that p rovides detoxification services and
trea ment. I ' m here to testify in support o f the bil l,
LB 464 because I think it does two things. Number one is a
p re.vision that adds, or illegal drugs. In 1 979 when this
b 11 was f'ist passed, the main emphasis at that time in our
soc ety was alcohol and alcohol issues. In 1979 we didn' t
see as much of...we didn't see crack cocain e,
methamphetamine m i g h t ha v e b e e n ar o u n d . Her o i n w as a l i t t. l e
b ' but most of the people that we were looking at wh were
u nder the influence were having trouble being in control o f
)ieir own 1 ves, were under the influence of alcohol. This

b . ' ' b r . ng s that civil protective custody u p to clearly
..c' ude those who we see are under th e influence of

methamphetamine, crack cocaine, heroin, in any combination

We' ll figure it out.. Are there questions
S enator C hambers .
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thereof. Th e second part is the extension of the time from
24 hours to 72 hours. First of all, the advantage of this,
i t w a l l p r ov i de a n op p o r t u n i t y f o r p eop l e who a r e ch r o n i c
substance abusers to want to be able to detoxify any other
substance ou t o f t h ei r bod y . The se co n d i ssu e , i t wi l l g i ve
them an opportunity to have a time to talk with a counselor
or other staff regarding why they were brought into civil
protective custody and what their options may be. There are
no guarantees that people who would stay 72 hours would move
into treatment. But right now what we see with the chronic
people is that they come into our facility and a year ago we
had one p erson 144 times. And the other piece of that is
the second most highest admission that year was 79 times and
that was a lady. The point that we have is the legislative
change lets t hem d etox and also then lets us address the
issues of withdrawal because that is one of the reasons why
many of the chronics, once they leave our facility they go
to the nearest place where they can either obtain drugs or
alcohol and to keep themselves from going into withdrawal.
And if we' re able to keep them we can treat them with drugs
such as Li brium and Ativan. We ' re aware of a lot of the
people that have seizures. We can be aware of treating that
at our facility and the whole hope is that with this e xtra
tame we can have some level of intervention with this group
and stop that revolving door cycle that leads to one thing.
It leads t o dea th. I' ll stop at that point and perhaps
there's some questions that you have.

SENATOR BOURNE: Th ank y o u .
Mr. Baird? S enator Chambers.

SENATOR CHAMBERS: The question that I had asked earlier, if
t.here were no place such as Cornhusker Place, where would a
person be placed in this protective custody for 72 hours?

JIM BAIRD: Currently, if I understand the latest programs
avai l a b l e , Cam pu s Hope i n O maha p r o v i d e s a c i v i l p r ot ect i ve
custody program. And I believe that o ut in North Pla tte
there xs a better two that's tied in with a hospital or a
healthcare facility. There are other v o luntary detox
programs around the st ate bu t th ere are very few civil
protective custody programs. And what happens to carry that
along is when law enforcement finds somebody under the
influence, there's probably two o r three things that can
happen. One, they can bring them to a facility like o urs

Are there questions for
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f o d et ox i f i cat i on . The y c an a sk t he m i f t he y w a n t t o go t o
a voluntary detox p lace. The third issue is, if they' ve
committed some crime they' re going to go to jail a n d the
fourth issue i s if no ne of those options are available I
believe that they end up on the street. And no one is
providing a level of service for them.

SENATOR CHAMBERS: But if nobo dy...if a person has not
c ommitted a crime that person would never be taken to jail
for t.he purpose of civil protective custody, is that what
y ou' re s a y i n g ?

JIM BAIRD: Civil protective custody is not a crime.

SENATOR CHAMBERS: Right. So if a person had not committed
a crime that person would never be taken to jail under the
guise of civil protective custody. Is that wh a t you' re
saying?

J IM BAIRD: Abso l ut el y .

SENATOR CHAMBERS: Now if a person were deemed to be in need
of staying in one of these places for 72 hours and chose not
to, what kind of restraint would be used to compel that
p erson t o s t ay t he r e ?

J IM BAIRD: Ou r c i v i l p r o t ec t i v e cus t o d y i s a secu r e un i t .
We' ve just finished some r emodeling to make it a better
facility and so we have about four beds in each room w ith
the capability of holding about 26 people. So, as I saic,
it's a secure unit so people are not free t o go but the
o the r . . .

SENATOR CHAMBERS: How would you stop the person from goinc?
That's what : want to know.

JIM BAIRD: Because the door is locked and usually what we
find is that with the more chronic population, that's t he
last thing in the world they want to do right away. They
want to stay for up until they have zeroed out.

SENATOR CHAMBERS: This requires only that it be in the
judgment o f an officer fi rst of all that the person is a
danger to enter civil protective custody now. This bill
would a'low that p erson b e he ld f or up to 72 hours and
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somebody would make that determination without the be nefit
of a court or this person having anything to say or do about
i t . A cop cou l d j us t p i ck som ebody up , br i ng t h e m t o t h e
facility and say, how many times has this person been here?
The requisite number of times would be established and then
that person could be put there for 72 hours against his or
her w i l l . I s n ' t t ha t. co r r e c t ?

JIM BAIRD: That would be what the statute would allow. The
statutes say, may be held up to 72 hours as it's drafted and
the other part of th a t is one of the main goals of this
whole process is to try to get people into treatment and try
and provide an opportunity for them to mak e th e rig ht
dec s o n . So . . .

SENATOR CHA MBERS: I s i t be l i ev ed t h at comp u l s o r y
treat...you' re not really treating somebody if you put that
person in a confined set of circumstances where he or she is
not free t o leave . You can compel that person to stay
there; you can deprive that person of whatever the substance

i s that has him or her hooked. But as soon as yo u tur n
them loose yo u hav en't done anything to address what that
underlying problem is in three days, have you?

J IM BAIRD: I n 30 d ay s?

SENATOR CHAMBERS: Th r ee .

J IM BAIRD: Oh , t h r ee day s . I t h i n k t .h at yo u wou l d ma ke
p rogr es s o n t h at . You would be prov iding some
opportunities. You would provide an interaction fo r the
professional staff to interact with that person. You would
provide an opportunity for that person to be not under t he
influence, to have some proper food, clothing, shelter, and
put a greater chance for them to have an opportunity to make
a dec i s i o n . Tha t i s , ye s , i t ' s t h e i nd i v i d ua l ' s ul t i ma t e
deci s i o n . Wi t h t he chr on i c po pu l at i on , y ou kno w , I ' m no t a
medical person b ut there w i ll b e people te ll you that
there's issues of short-term memory loss and there's other
issues of seizures that go along with that and other health
ssues and o ther health conditions of high blood pressure,

et cetera. Wh at you' re really doing is, h opefully, that
you' re putt ng the people in a safe place and providing a
level of care that w ill a ddress those i ssues and th at
through that tim e of prov iding tha t level of care that
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p eop'e w i l ' wan t t o t a ke t he nex t s t ep .

SENATGP. CNAMBERS: Well, to lock people up and treat them as
though they committed a crime when they haven't is what i.s
troubling to me. There is no court involvement, nobody to
make a determination except a cop. And I'm going to listen
to the testimony that comes but personally I don't believe
that if s omebody's been locked up for three days when they
get ou t t he y ' re go i ng t o be an y c l os e r t o k i ck i ng t h at hab i t
because I know people who have gone to jail for m ore ti me
t.han that and when they come out it hasn't done anything.
But a nyway , t ha t ' s a l l I wi l l a sk yo u . Th ank yo u .

SENATOR BOURNE: Thank you. Are there further questions for
Mr. Baird? Se nator Foley.

SENATOR FOLEY: I don't know a lot about this topic but if a
person is addicted to a certain type of drug a nd they' re
placed under this locked, secure situation for three days,
could there be some adverse medical consequences to th at
person for b ecause they w ouldn't have access to the drug
that they' re addicted to?

JIM BAIRD: The issue of withdrawal is always an issue a nd
with our facility we have nurses on duty 24 hours a day. We
have a contract physician and we have standing orders and a
physician that can come to our facility. This issue of
withdrawal, whether that would be as simple as the shakes or
just something that's more s erious as the DTs require an
appropriate medical response for that person so...

SENATOR FOLEY: But they wouldn't necessarily know what the
person >ras ev e n add i c t ed t o .

J IM B A I PD : Oh , I wou l d say y es b ec a us e o f a coup l e of
things. Number one is we found that most people readily in
our facility admit w hat th ey' ve been using whether it' s
a 'coho' or drugs. And we ask that. We ask them if the y
have any he alth i ssues. We ask them if they have a case
manage c peo ple that we would want t o tal k to or they
would want to talk to . We ask them a whole series of
quest ons, trying to develop their profile so we can provide
the right level of care. The issue of withdrawal and being
able to treat that with such drugs as Ativan or Librium is
very cr' t'cal to this whole process to work. The issue of



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 464Committee o n Ju d i c i a r y
February 2 3 , 200 5
Page 43

t he o l d d r un k t ank i s a t h i ng o f t ,h e p a s t e sp e c i a l l y i n
t .oday's age where t hey ' r e mi x i ng al coho l wi t h
methamphetamine and cocaine and heroin. And so t h e ot her
option is that w e do is we can do a urine test cup if the
person is c ooperative which will identify which drugs
they' re on o r the ma in five sources of drugs. We also
monitor them very closely and by having a nurse on duty, if
we see any signs or symptoms that would put them at risk the
nex step would be they would be sent to the hospital.

SENATOR FOLEY: Th a nk y ou .

SENATOR BOURNE: Thank you. Further questions? Senator
Agu l a r .

SENATOR. AGUILAR: In your expert opinion, would a per son
just released from a facility be more apt not to use right
away again at the end of 72 hours than he would be at
2 4 hou r s ?

J IM BA I RD : I t h i nk t he an swe r i s t ha t th e r e wou l d
be...there would be a greater chance for a longer period of
sobriety at the end of 72 hours than 24 hours. And the
reason I say that with the chronic population that is there,
they' re facing the issues of withdrawal, the shakes or DTs
or othe r issues that ha ppen. And so the issue of self
med cation happens and so they go out and consume again to
keep the withdrawals away. And then what happens with that
group s they' re then brought back t o us and the cycl e
cont nues. Within the 72 hours, while that won't catch all
o f t h e m i t ' s g o i ng t o a l l ow us an op po r t un i t y t o ad dr e ss
some of th ose i ssues and ha ving a break in that cycle.
Again, there's no absolute guarantees because we' re dealing
wi.th people and individuals i s th a t th e fact that that
person could go out and drink right away. But I think once
we address some of these real basic issues for them we have
a greater chance of lengthening that cycle for a period o f
time or some sobriety.

SENATOR BOURNE: Thank you. Further questions? Mr . Baird,
in two areas of the bill w e' ve deleted a reference to
ntoxication or intoxicat.ed. In line 6 we add...so that the

statute i s cha nged so that . t wo u l d r ea d , a p e r s o n wh o i s
under the influence of alcohol or drugs. Down belo w on
lines 19 and 20, a gain, i ntoxicated person is deleted and
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we' ve added language, the person who is under the influence
of alcohol or illegal drugs. On e section says drugs; one
section says illegal drugs. Why is the inconsistency? I s
that an oversight or?

JIM BAIRD: I can't answer that. Senator Heidemann might be
able to an swer that. Tha t may just be an oversight. My
u..derstanding was, is we normally deal with people who are
us'ng drugs that are...that carry a label of being illegal
whether that's marijuana, methamphetamine, et cetera, and
that's the c lient.ele that w e ar e seeing is that they' re
c omi.ng i.n either under alcohol o r use of one of thos e
illegal drugs. And s o that's probably the largest target
group. I think agencies are seeing more and more of some of
the other misuse of prescription drugs combined in wi th
t hat . And I t h i nk f r om my p o i nt o f v i ew i s t ha t we ' r e
really targeting that group that are using those other level
o f i l l eg al d r ug s .

SENATOR BOURNE: Th ank you . Further questions for
Mr. Baird? Seei n g none , th ank you. Next t.estifier in
s uppor t ?

SIMERA REYNOLDS: (Ex hibit 17) Good af ternoon, Chairman,
members of t h e co mmittee. My name is Simera Reynolds,
S-i-m-e-r-a, Reynolds, R-e-y-n-o-I-d-s and I 'm e xecutive
director for Mothers A gainst Drunk Driving. MADD is here
today to support LB 464. The extra 72 hours that is p laced
into the bill is a provision that will properly address the
concerns of repeat admissions. Th is legislation addresses
the i ssue o f en su r i ng t hat i nd i v i du a l s w h o ar e i mp a i r e d a r e
not o n l y m e d i c a l l y de t ox e d b u t al so ha v e t he so und ab ' l i t y
to ser'ously consider treatment as an opt ion fo r the
s i t u a t i o n . Th i s b i l l t hr o ugh t r ea t m e n t a nd , ho pe f ul l y ,
being able to con sider t reatment as an alternative, MADD
would h ope wo u l d i nev i t . a b l y sav e l i v es no t o nl y o f t.he
person at t he center but maybe the people on the roadways.
MADE supports this bill because it h as t he potential to
address the b ehavior impairment which puts others . n t he
community at risk as well as the individual who's utilizing
the drugs or alcohol or the combination and lowers the risk
of be'ng involved in an alcohol-related crash. And that is,
you know, of course, our mission to stop drunk driving. On
page 2, line 24 t hrough 26, that ba sically outlines the
paramete s in which a person may be subject to the 72-hour
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holding per od w hich is a little bit longer than some but
it's what wa s presented in the bill. MADD would ask that
you would vote for this legislation and provide it to the

Heidemann and t h e sp o n s or s f o br i ng i ng t h i s b i l l f o r wa r d t o
fl oor fo r a f ul l d eba t e . And we ' d l i ke t o t han k Se n a t o r

the comm ttee's attention.

SENATOR BOURNE: Thank yo u . Are the r e qu estions for
Ms. Reynolds? Seeing no ne, thank you. Next testifier in
s uppor t .

LORI SEIBEL: Good afternoon, committee. My name is Lor i
Seibel. I am the executive director of the Community Health
Endowment in Lincoln. And for those of you who don't know,
t he Communit y H e a l t h E n d owment i s es se n t i a l l y a f oun dat i on
that was created by the sale of Lincoln General Hospital in
1997.

SENATOR BOURNE: Could you spell your last n ame fo r the
r ecord p l e a s e ?

LORI SEIBEL: I su r e w o u l d. S- e - i - b - e - l . Our p u r po s e i s t o
m ake L i nc o l n a he al t h i er pl a ce t o l i ve bu t we r ea l l y ha v e a
f ocus on s e r v i n g i nd i v i du a l s w h o a r e at hi g h r i s k f or t he
poorest outcomes. And so I come here with a little bit of a
d fferent point o f view . I am not a consumer of these
services nor a provider of th em. I'm not an adv ocacy
organization but I'm here much like you are in some respects
as a funder of these kind of services. And as we look back
and we look at the use of our funding we believe that we can
probably do better in terms of using our funding to aff ect
t hi s p o p u l a t i o n . I n 200 0 w e f un d e d t h e C o r n h u s ke r P la c e f o r
a project that would serve primarily individuals who were
chron c substance abusers. And the reason we f unded this
pro3ect was because we heard over and over again that folks
were corn"'ng repeated times back into Cornhusker Place a nd
this was h appening for a lot of reasons but key among t.hem
was the fact, the rising availability and u s e of illegal
drugs. It wasn't just alcohol anymore. It was meth; it was
cocaine, and it was often a mixture of those. So what we
did was provide a three-year grant to Cornhusker P lace in
order for t hem to do case management of these individuals.
When they came into Cornhusker Place, they had a chance then
to work wit.h a case manager who would help them to get into
the other appropriate services and, of course, one of our
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goals in all of this too was to decr ease an escalating
amount of eme rgency s ervices that were being provided to
these folks especially police, rescue, fire, ambulance and
the emeraency departments at our hospitals. From the very
begin n i n g of t h i.s g r a nt , we beg a n t o he ar t ha t o ne o f t he
real impediments to them and one of the frustrating elements
for them was the fact that these folks would be there, from
all accounts would be ready for this kind of service, this
service or wo uld be interested in this kind of service but
when they reached that point of detoxification suddenly they
were no longer in many respects able to make that kind of a
dec sion. And they were, in fact, ready to leave and to
continue seeking drugs and alcohol because of the physical
and mental effects that they were undergoing. So we heard
this over and over ag ain and that wa s when we became
i n t e r e s t e d i n l oo k i ng a t wh at cou l d be do n e t o pr o v i de a
situation where these folks could be treated for a lon ger
period of t ime, given more options and therefore could
perhaps have a longer and better chance for sobriety. And
so our immediate question was, of course, as a funder if we
d o this, is it going t o co s t more to leave pe ople i n
treatment or pe rhaps to have more pe ople in treatment
longer? But when you looked at their statistics, when y ou
saw tha" fo lks were coming back within weeks, within days
and some c a ses w ithin hours of bei ng rele ased from
Cornhusker Place a nd many times it was 129 t imes a year or
more the.. you began to think, perhaps there is a change that
needs to be made. Perhaps there is a tweak i n the sys tem
that we c a n ac complish not only the benefit of the system
but certainly the benefit of these individuals. So w hat I
wou'd close w ith is ju st to say, this is difficult work.
These folks, their care needs to be addressed and we believe
t ha t h i s b i l l i s a s t ep t owa r d s do i ng t hat .

SENATOR BOURNE: Thank you . Are there que stions for
!4s. Sei.bel? Seeing none, th ank you. Next testifier in
support. First testifier in opposition?

TIN BU 2: (Ex hibit 18) Senator Bourne, members of the
corn .ittee, my name is Tim Butz, B-u-t-z, executive director
ACLU Nebraska. And I hope it wouldn't be a surprise that
we'd be appearing in opposition to this bill. In my written
sta ement you' ll see a line of cases footnoted that speak to
the unconstitutional n ature of t.his bill. You cannot hold
people in custody for 72 hours without guaranteeing some
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kind of due process. I'm sure that Senator Heidemann and
the other cosponsors, I know there's four cosponsors who sit
on this committee. All have good intentions with this bill
but the good practice of social work can't vitiate l iberty
interests that a r e secured by the Constitution. We think
this th.ng is fatally f lawed. I t de ser v es t o b e
ndefinitely postponed. You c annot lock someone away for

72 hours and not have them given access to a judge or an
independent fact f inder who is going to determine the
legality of that de tention. We decr iminalize pub lic
intoxicat o.. in this st ate de cades ago. If you want to
recriminalize public intoxication and mov e forward f rom
t here , t ha 's a different. matter but this is civ il
commitment. If there's repeat offenders that are dangerous
to themselves and others, there's a pro cess available
through the county boards of mental health that d eal wi th
those people. That process should be used. This provision
for a 72-hour custodial detention is wrong. It won't pass
muster n court and it might as well die here in committee
rather than have courts taking the state's money telling the
state what it should already know. T hank you.

SEXATGE BO'JRNE: Tha nk y ou .
'"4r. B t z ? Senator Fo l e y .

SE.".'ATGi? FOLEY: If 72 hours is unc onstitutional, isn'=
24 hours also unconstitutional?

TIM BUTZ: The...24 hours is, the Supreme Court said there' s
a very limited, narrow window that you can have p rotective
custody. And the y seem to approve of 24. In cases where
that kind of protective custody is extended beyond 24 hours
the courts have h eld that there has to be some procedural
due process. Th ere has to be a mea ningful process to
e zaluate the thing. This bill has no meaningful process.
There's no requirement in here that even a medi cal d octo"
look at t h e person 72 hours to determine whether they' re
really in need of further detention. You cannot hold people
in civil protective custody past the point of need. And the
court has said, 24 hours is it.

SENATGP. FOLEY: T hank y o u .

SF."'ATGP BGGPYiE: Thank you. Furt her que stions? Seeing

Are there questions for
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T IM BUTZ: T hank y o u .

SENATOR BOURNE: Next tes tifier in op position. Fir st
testifier neutral.

A'JAMAL BYNDON: (Exhib i t 19 ) Tha n k y o u . My n a m e i s A ' Ja ma l
B yndon. It 's A-' -J-a-m-a-1. Last na me is Byrdo n ,
B-y-n - d - o - n . Senator Pat Bourne and Judiciary Committee and
Senator Chambers, it's a pleasure to be here today. It' s
t he f i r s t t i me I ' ve ev er t es t i f i e d , I t hi n k , i n f r o n t o f
this committee. I' ve been wi th Catholic Charities for
21 years; 19 years I worked ou t at St . Martin dePorres
Center. An d we' re testifying in neutral today for a number
of reasons, a number of questions out there and I'm going to
b e real brief in terms of th ese q uestions and also I 'm
l ook in g a t, t h ese l i g ht s h er e . Numbe r o ne , t h e bi l l
basically...the question raises, who keeps track o f those
times? Is it t he law enforcement person or the provider?
Does placement in civil protective custody count if occurred
in different facilities such as different counties, states,
or cities? And those questions are not answered in terms of
this bill. We ' re concerned that civil liberties are being
threatened by this bill an d that sa feguards are not
adequately addressed or d ealt with an appropriate manner.
F' or example, holding someone up to 72 hours even though he
may not be a danger to society, who's going to address that
issue? There is no provision in this bill for eva luation
with'n the 3 6 hours o f pl acement by the physician or the
psychologist as required in the case of emergency protective
c ustody ' egislation. Thus, this legislation does no t make
it equ'valent to emergency protective custody. The other
issues of concern to us is alcohol dissipates in t he body
within a num ber of hours, 24 hours and can be tested in a
re' able fashion. In the case of illegal drugs this is n ot
the as o. and it's less predi.ctable. And so our concern is,
h ow should the entity make that determination when that
person s no longer under the influence? What entity will
pay for this additional cost of dr ug mea surement? We ' re
concer..ed about a liability to our agency, wit.hout present
or clear criteria provided to many of these questions. For
instance, Cathol c C harit.ies might b e found li able for
restraining someone against his or her will when they are no
lonoer dange ous. Conversely, if we choose t o release
someone early, wh o will be...in a situation like this, who
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will address that issue? Again, we are con cerned about
poten t i a l l aws u i t i f we k ee p t he pe r s o n t o o l o n g or t oo l e ss
in this sense. And t.hen the last point that I really want
to make is probably the key point. There's a document being
circulated with our name on it, the Campus for Hope, which
could be misunderstood or understood that we' re in favor of
this bill. We did not give consent to supporting this bill
nor that document. Aga in, we' re supportive of the efforts
to look at this is sue i n terms of treatment fo r he
chronically addicted person but we' re neutral in regard to
this bill. And we very much would like to see many of these
questions answered before this bill is brought forth. Thank
you.

SENATOR BOURNE: Thank yo u. Are ther e que stions f or
Mr. Byndon ? See i n g n o n e , t ha n k yo u .

A 'JAMAL BYNDON: Tha n k y ou .

SENATOR BOU RNE: Appreciate your testimony. Other
testifiers in a neutral capacity? Senator H eidemann to
c lose .

SENATOR HEIDEMANN: I n c l os i ng , I j u s t wou l d l i ke t o po i nt
out that there are 36 states with civil protective custody
statutes. Fift een of these s tates allow for protective
detention of 72 hours or longer. This is hap pening out
there. It 's met court challenges. W e believe we' re all
right underneath the 72 hours. A little b it more
nformation. The 72-hour period was chosen as this was the

max mum t i me p e o p l e c a n b e he l d wi t ho ut t he f i l i ng o f an
emergency mental health hearing and is currently being used
i n a s many o f t he 31 s t at e s i nc l ud i ng Cal i f or n i a ,
Washington, and Wisc onsin that h ave civil p rotective
custody. There was also a question on whether three or more
times in different facilities. The facilities do not share
nformation under HIPAA restrictions. The legislation deals

with chronic repeat clients, those individuals who enter a
facil ty such as Cornhusker Place three or more times within
s ix mo n t h s . I f an i nd i v i d u al w as i n Om aha an d h as been i n
t he f a c i l i t y t wo t i mes , m o v e s t o L i nco l n and i s pu t i n t he
Lincoln facility they are not covered und er this
legislation. Each facility keeps tracks of their own data
a nd the legislation covers three or more t imes wi thin si x
months in th at facility. I want to point out that we here
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zn Nebraska already have the ability to hold th ese pe ople
24 hours and we just wa n t to take it up to the pc>st of
72 hours. And this is not to punish these people b y any
means. We ' re set out in this bill to help these chron' c
abusers and this is what they' re targeted fo r. It's not
targeted to all these pe ople t hat a re put in civ 1
protective custody, just a certain limited population that
we feel that ca n re ally benefit from this 72 hours. And
jus t f r o m what I k no w p e r s o n a l l y , I re a l l y be l i ev e i f you
dry somebody out for 72 hours it gives them a clearer mind
to maybe think and get a help process started and I would
apprec i a t e l oo k i n g a t t h i s b i l l and l oo k i n g o n i t f av or a b le .
T hank yo u v e r y m u c h .

SENATOR BOURNE: Thank you. Are there questions for Senator
Hezdemann? Se n a t o r Fo l ey .

SENATOR FOLEY: Thank you. I'm sure you heard the testimony
of Mr. Butz. He hin ted rather strongly that if this bill
passes xt's going to be su bject to a court c hal enge
immediately. In your research on this, have you found other
examples where a i2-hour holding period was struck down in
some other jurisdictions?

SENATOR HEIDEMANN: Not that we' re aware of. We ' re .n der
the understandrng that this has happened in 15 other states
and we really believe if it held up there that we see ro
reason t h a t x t c an ' t be he l d up i n Neb r a sk a .

S ENATOR FOLEY : T here's nothing uni que a bout o c r
Const i t u t i on t ha t wou l d . . . ?

SENATOR HEIDEMANN: Not that we' re aware of, no.

SENA OP. FOLEY: Tha nk y ou .

SENATOR BOURNE: Thank you. Further questions? Senat cr
Chambers .

SENA.OR C HAMBERS: Se nat o r
q uest o n a l z t t l e d i f f er e nt
there been legal challenges

Heidemann, I ' m g o i n g t o po s e t he
ly. In these 1 5 states, have

t o 1 t ?

cannot...I cannot a nswer t hat
t .quests.or . I don't know tha

SENATOR HEI DE MANN: I
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SENATOR CHAMBERS: Ok ay .

SENATOR BOURNE: Further questions? Seeing none, that will
conclu"e the hearing on LB 464. The committee will stand at
ease for ten minutes... (See also Exhibit 42)

SENATOR CHAMBERS: May we sit at ease?

RECESS

SENATOR BOURNE: (inaudible) started again, to open on
LB 759 with Se nator C hambers but before Senator Chambers
goes, c o u l d I ge t a show i n g o f han d s of t ho se her e wan t i ng
to test.fy i n support o f LB 759? I see six. Those in
opposition? I see eight.. Are there neutral testifiers? I
s ee none . Sena t o r C h ambers t o op e n o n L B 7 5 9 .

LB 7 59

SENATOR CHAMBERS: Thank you. Mr. Chairman, members of the
committee, I'm Ernie Chambe rs r epresen t i n g t he
11th Legislative District in Omaha. The following, as you
all know, constitutes the reasons for this bill and since I
want this in the record I'm going to go through it. As set
forth in Section 48-1101 "It is the policy of this state to
foster t.he employment of all employable persons on the basis
o f m er i t and t o s af eg ua r d t he i r r i g ht t o o bt a i n a n d h o ld
employment . Deny i ng e q ua l o p p o r t u n i t y f o r emp l oy men t i s
contrary to the principles of freedom and is a burden on the
objectives of t h e public policy of this state. Th at is
exist ng law. Curr ently, the la w pr ohibits employment
discrimination based on race , color, religion, sex,
d isab ' i t . y , o r na t i on a l o r i g i n . Yo u no t i ce t h at on e o f
these items, r eligion, is a matter of choice. It is rot a
cond tion. It's a chosen activity. LB 759 would add sexual
o r i e n t a t i o n a n d p r ov i d e l eg a l r edr e s s sh o u l d d i scr i mi n at i o n
occur. There is a definition of sexual orientation but I
don't believe a definition is necessary. How ever, because
it is in the bill and I didn't have it drafted this time.
It was presented to me because nobody else would offer the
bil'. Sex ual orientation is defined in lines 18 through 22
on page 2 7 a n d l i ne s 4 t hr o u g h 8 o n p a g e 5 5 a s "A s tat e of
being heterosexual, homosexual, or bi sexual, having a
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history of such orientation or being identified with such
orientation. Sexu al orientation shall not be construed to
protect conduct otherwise prohibited by law." It is w orthy
of note that sexual orientation is found in Section 28-112
which is the hate crimes law with no definition attached.
The term is found in the Nebraska Code of Judicial Conduct
where judges are prohibited from m anifesting by wo rd or
conduct bias or pr ejudice based on sexual orientation and
are required to prevent court personnel and l awyers from
manifesting such b ias or prejudice. That would be in
canon 3(b) subsection 5 and 6. The law applies to employers
having 15 or more employees, any party or business financed
in whole o r in part under the Nebraska Investment Finance
Authority Act regardless of the number o f employees, the
state governmental agencies and political subdivisions.
That i s f o u n d o n p a g e 2 3 , l i nes 5 t h r ou g h 1 2 . Ex e m p te d f r om
t.he provisions of this bill are religious organizations,
associations, or soc 'eties or an y nonprofit operation
connected with them. That is found at page 52, lines 10
t hrough 17 . Sp ec i f i ca l l y ba nn e d a r e n u m e r i c a l q uo t a s o r
goals or other types of affirmative action programs with
respect to se xual o rientation and the administration or
enforcement of t he law , p age 52 lines 18 through 22.
A ffirmation action is defined beginning in line 11 o n
page 54 and there is a spe cific exclusion of sexual
orientation in lines 16 through 17 as this bill is drafted.
The bill is borne out of the state's public policy that
every employable person should be guaranteed the " r i g h t t o
obtai n a n d h o l d emp l o y ment " i n or de r t o ea r n a l i v i ng
accompan'ed by hu man d ignity and protected from unjust
d isc r i m i n a t i o n . F'i nal l y , a nd t hi s doe s n ' t ha ve t o be don e .
LB 759 renames the Nebraska Fair Employment Practice Act as
t he Employment N o n d i s cr i m in a t i o n Ac t . Th at i s wha t I wou l d
present by w a y of direct t estimony and if you have any
questions I am prepared to answer them.

SENATOR BOURNE: Thank you. Are there questions for Senator
Chambers? Senator Aguilar.

SENATOR AGUILAR: Senator Chambers, can you think of any
occupati.on in th e state of Neb raska w here there is not
possib y a homosexual employee right now?

SENATOR. CHAMBERS: No, I don't know of anyplace or any area
of activity i.n Nebraska or anywhere else where some people
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who are homosexual would not be found.

SENATOR AGUILAR: T han k y ou .

SENATOR BOURNE: Further questions? Senator Foley.

SENATOR FOLEY: I'm going to try to speak up because one cf
my colleagues told me that I was too soft-spoken so I
( laugh) . . .

SENATOR CHAMBERS: H uh? (laughter)

SENATOR FOLEY: I know of a company in Nebraska that has 15
or more employees and they could potentially be impacted by
t he b i l l . Thi s co mpa n y v er y de l i be r a t e l y or i en t s t he i r
business activities and markets to a Catholic audrence.
They try to sell books, supplies, and so forth to Catholics.
Now, obviously, a nonCatholic can go into their stores and
could buy materials if they wanted to but they deliberately
market themselves to a Cat holic audience and they try to
hire people who would be conversant with Catholic teachings
a nd Cath o l i c m a te r i a l s an d so f o r t h . Wou l d t h ey f a l l wi t h i n
the parameters of the religious exclusion in your bill?

SENATOR CHAMBERS: No, if...they would have to be within the
language of the bill and from your description I cannot say
t hat t h ey w o u ld .

SENATOR FOLEY: Because there's no linkage.

S ENATOR CHAMBERS: If t here's n o linkage an d th e y jus t
happen to deal in religious items, that wouldn't be enough.
I who am not a Catholic and h ave no rel igion whatsoever
could set u p a religious bookstore but that would not be
suffzcxent to take me from under the r equirements cf the
b i l l i f I had 15 o r mo r e e m p l o y e e s .

SENATOR FOLEY : Th ank yo u . Th i s b i l l d i f f er s f r om an
earlier version, another version of the bill offered by you
a couple of years ago, I believe, LB 19 two or three years
a go. . .

SENATOR CHAMBERS: Whatever the number was, um-hum.

SENATOR FOLEY: . ..what. ever the number, yeah. Didn't th at
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b i l l have a n ex c l u si o n f o r em p l o y er s wh o c a r e f o r ch i l d r en
in an overnight residential setting?

SENATOR CHAMBERS: I thi nk t.hat may have...yeah, that...I
don't know which version it was in but it was in a ve rsion
of the bill that I had offered.

SENATOR FOLEY: But it's not in this version. Was that.

SENATOR CHAMBERS: No .

SENATOR FOLEY: I don 't know how carefully you studied the
b ill when t was presented to you for introduction if y o u
deliberately excluded that language or if you knew about
t hat exclusion or was there some discussion or ca n yo u
( inaudib l e ) . . . ?

SENATOR CHAMBERS: I n ev e r l i k ed t ha t p r ov i s i o n i n t h e f i r s t
p lace . I nev er l i ked t he p r ov i s i o n t ha t a l l ows t hes e
religious associated operations to be excluded. We are in a
political setting and people who w re very n ervous about
supporting the bill wanted those provisions in. But for my
part, I did not want any exclusions because if a per son
cannot be discriminated against based on religion then there
shouldn' t, and these other factors there shouldn't be
discrimination when it comes to employment based on s exual
orientation and i f a per son misbehaves, when it comes to
b eing around children whether homosexual or no t t h e la w
takes care of that. I'm not aware that the priests who have
been sh own to be ped ophiles were also shown to be
homosexuals so t here are p eople who are n o t of the
homosexual orientation who a r e pe dophiles. So to be a
pedophile does not n ecessarily mean to be homosexual.
Homosexual does no t ne cessarily mean to be pedophile so
there's conduct which is prohibited by law. And if anybody
engages in that whether heterosexual, homosexual, bisexual
or whatever that person will be pu nished under t he i aw .
When we' re talking about employment there should not be any
d isc r i m i n a t i o n w h i c h w o u l d p r oh i b i t a p er s o n f r om h a v i n g t he
same opportunity to be employed as anybody else.

SENATOR FOLEY: I take it from your response then that yo u
would be o pposed, maybe strongly opposed to an amendment
t ha t wou l d b r i ng b ack t hat o l d l ang uag e , t h at o l d
excl u s i on . . .
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SENATOR CHAMBERS: S enator Foley,...

SENATOR FOLEY: . . . a s an e l e m en t o f t h i s b i l l ?

SENATOR CHAMBERS: ...I want to take steps toward remedying
what I consider to be a great wrong so if there are efforts
made t o f ac i l i t a t e m o vement to w a rd t h a t g oa l I ' m wi l l i ng t o
listen. There was a time, as you pointed out, when that was
actually in a bill that I presented. So it was not so
repugnant to me that I would refuse to offer the bill if
that happened to be a part of it. We start out this t ime
wit h a b i l l wher e i t i s no t t her e . I f peo p l e wo u l d be
wi l l i ng t o su pp o r t t he b i l l wi t h t ha t l angu a ge i n i t , I
would con s i d e r i t . I ' m no t b i nd i ng my s e l f t o i t but i t
would be a d i sc u s s i o n p o i n t .

SENATOR FOLEY: Tha nk y ou .

SENATOR BOURNE: Thank you. Further questions for Sen ator
Cnambers? Seeing no ne, t hank y ou . Fir st testifier in
s uppor t .

MICHAEL GORDON: (Ex h i b i t 20 ) I h ave so m e Bi b l es he r e f or
you. Go od afternoon, Senators. I am Michael Gordon. That
is spelled G-o-r-d-o-n. I'm the executive director of
Citizens for Equa l Pr otection. CFEP is a nonprofit
organization that advocates equity for th e gay , le sbian,
bisexual, and transgender families of Nebraska. Obviously,
I'm here today to ask you to ad vance LB 759 ou t of the
Judiciary Committee. Not only is there a need for this
l eg i s l a t i on b u t a l so t he r e ' s an ove r w h e l m in g sup p o r t f r om
constituents in a ll 49 legislative districts. CFEP has
hired the Nebraska Association of So ciological Behavior
through the U n iversity of Li ncoln to conduct a statewide
polling that w ould be the Nebraska Assessment of
Sociological Indicators Survey. Don't make me say it again
( laugh) . Th i s su r ve y wh i c h (i nau d i b l e ) abo u t I , 80 0 p eop l e
includes contacts in al l legislative districts. A t this
t i me , t he p o l l i ng i s abo ut 50 pe r ce n t c om p l e t e . I wi l l hav e
a more formal presentation to t h e co mmittee sometime in
early March around the time of the LB 50 hearing regarding
housing n o n d i s c r i m in a t i o n . I n my h an d ou t I h ave l i s t ed t he
legislative districts from the members of the committee. As
you can s ee, the results range from 60 percent in Senator
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Flood's district, 19 to a high of 83.1 percent in Se nator
Foley's district, 29. As a matter of fact, I have not seen
any of the districts that have a rating of under 50 percent.
I have also included interim resolution study document
prepared by Senator Landis' office, the ACLU, and CFEP that
indicates that there are no bar riers in pas sing t his
legislation. Al so in your packet are a list of states that
have adopted this legislation and the number of do cumented
cases that have discriminated after passage. Our opposition
always contends there is no ne ed for this legislation.
There are cases of discrimination rn N ebraska, just no
avenues for r eporting them. Over hal f the Fortune 500
companies have adopted these protections. Also many of our
larger corporations in Ne braska have a similar policy and
many small companies in Nebraska. Both Omaha and L incoln
now have a policy that protects city employees. As I said
at a later time, I will deliver to all senators' offices a
f i na l v er si on o f ou r p ol l i ng . Pl ea se con s i d e r a dv a n c i n g
this needed legislation out of the Judiciary Committee.
T hank y o u .

SENATOR BOURNE: Thank yo u. Are the r e qu est.ions for
Mr. Gordon? Senator Combs.

SENATOR COMBS: Mr. Gordon, do you have a copy of the survey
questions that were asked and posed that we could get a copy
of? I'd be very interested to see that.

MICHAEL GORDON: Y e ah , I wi l l . And I ' d r e a l l y l i ke t o wa i t
t al l t hey ' r e d o n e b u t . . .

SENATOR COMBS: Oh , this is a preliminary. You do not
f i n i s h . . .

MICHAEL GORDON: Tha t's preliminary. They' re only about
50 percent done with it right now.

SENATOR COMBS: Okay, thank you.

MICHAEL GORDON: But I wi l l g i ve yo u t h e qu e s t i o n s a n d al l
that, that. Yeah, because you' re the one we did that fo r
because you requested that last time.

SENATOR COMBS: Tha n k y ou .
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SENATOR BOURNE: Thank you. Are there further questions?
Seeing none, thank you. Next testifier in support.

RYAN FETTE: Hell o , Senators. My name is Ryan Fette,
F-e-t-t-e, and I have come here today to testify in support
of LB 759. I'm a native Nebraskan. I was born in Seward,
N ebraska, and raised in Beaver Crossing, Nebraska, and i t
has been my experience that Nebraskans are very fair-minded
people. And as I talk to my peers, I'm 22 , a lot of my
peers 3ust. sort of a ssume that protective language is
already z.n Nebraska Statutes and many of them are very upset
to find out that it i s not. And that 's jus t sor t of
experiential evidence to u nderscore what Mr. Gordon said
earlier. And so looking at this, when we look at s ome of
the op p o s it i o n t o b i l l s l i ke t h i s , m a n y p e opl e who oppose
them say that they want to get the word all or on the basis
of all characteristics into the wording and remove specific
classes that have been ment>oned. And I have t o disagree
with this because when we look at the classes who are in
these balls and laws, we l ook a t pe ople who h ave b een
discriminated against on the basis of their race, people who
have been drscriminated against on th e ba sis cf their
gender, and people who have been discriminated against on
t he b as i s o f t he i r r el i g i on , and peo p l e who ar e gay ,
lesbian, or bisexual are a lso discriminated against. And I
think that it's important to keep that sort of laundry list
zn the law because these people have been categorically
denred access to m any things including employment. Thank
you.

SENATOR BOURNE: Than k y ou .
Mr. Fette? Senator Foley.

SENATOR FOLEY: I di dn't catch your introduction. Did you
say that you' re with a group of some kind?

RYAN FETTE: No, no, I'm just here by myself.

SENATOR FOLEY: I s ee . Th ank y ou .

SENATOR BOURNE: Further quest.ions? Seeing none, thank you.
Next testzfzer in support?

STEPHEN GRIFFITH: (Exhibit 21) Senator Bourne, m embers of
the committee, my na me is Stephen Griffith, S-t-e-p-h-e-n

Are there questions for



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 759Committe e o n Jud i c i ar y
February 23 , 2 005
Page 58

G -r- i - f - f - i - t - h . I l i v e he r e i n L i n co l n , Neb r a sk a . 'm
here as a citizen and as a Christian minister to testify in
s upport of LB 759. We ' ve heard much r hetoric over t h e
recent months about moral values. They' ve been an issue in
previous legislative sessions here in Nebraska and in m any
other states and they are said to have played a deciding
role in our recent national election. So me who d eclare a
commitment to m oral values apply them to deny basic rights
to gays and lesbians but for many Christians equal justice
and respect for the rights of all citizens are themselves
moral values. And that is true for me. My brother is gay
and so I 'm p ersonally aware of the fear and uncertainty
t.hat's part of the fabric of life for gays and lesbians in
the workplace. My brother has been fortunate to work in
anot.her state fo" a corporation that does not d iscriminate
on the basis of sexual orientation, indeed, protects gays
and lesbians. But many are not so lucky. Yo u' ve heard at
least one story; you' ll hear others. We need to give our
prot. ection. These citizens, these fellow citizens, deserve
our protection. I speak not only from my own conviction but
also from my church's teaching. The United Methodist Church
in which I'm a min ister, an ordained minister, is on the
record . I q uo t e f r om Th e B o ok o f Di sc i l i n e , 20 04 " Cert a i n
basic human rights and civil l iberties are d ue to all
persons. We are committed to supporting those rights and
liberties for homosexual persons. We see a clear issue of
simple justice in protecting their rightful claims... " As
Senator Chambers noted ea rlier, Section 48-1101 declares
denying equal opportunity for employment is contrary to the
principles of freedom. These are powerful words, insp ring
words an d t h e y b e g to be app l i ed t o a l l o ur c i t i ze ns , ou r
neighbors, our coworkers, our friends, our brothers and
sisters who are gay and lesbian. I thank Senator Chambers
f o r i n t r o du c i n g t he b i l l and I u r ge you t o se n d L B 7 5 9 t o
t he floor and work for its passage. Thank you for you r
t ime .

SENATOR BOURNE: Thank you, Pastor. It's nice seeing you
again .

STEPHEN GRIFFITH: Good to see you.

SENATOR BOURNE: Are there questions? Seeing no ne, th ank
you. Next testifier in support.
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TIN BUTZ : (Exhibit 22) Good af ternoon, Senator Bourne,
members of t h e co mmittee. My name is Tim Butz, B-u-t-z,
executive director ACLU Nebraska. I want to take the
d iscuss io n dow n a s l i gh t l y di f f er e n t p at h . On p a g e 4 of my
handout you' ll see a chart. I read the fiscal note on this
yesterday. Actu ally, I had to call Liz Hruska to get the
fiscal note information first because it was not pub lished
when I we n t to look at it. And I saw that the fiscal note
w ould provide an excuse for people to kill this bill and I
want t o ex p l a ' n t o yo u w h y t. h i s f i sca l not e i s a l l wr ong .
The NEOC estimates approximately 150 cases a year will be
generated by ex panding the scope of protection to include
sexual orientation. I don't know where they got that number
from. I gave them a copy of this testimony yesterday and
I ' m not sure if they' re here to respond to it or not but it
appears to me tha t they made this nu mber up . The
U.S. Government Accounting Office, their general accounting
office, did a study in 2002 of the states that have s i milar
protections incorporated into t heir law. The states are
listed on the chart and the range of years that were studied
by the GAO is also shown. And the percentage of complaints
based on sexual orientation for their intake is in the third
column. And in the fourth column what I' ve done is take
NEOC's intake from last y ear an d multiplied it by the
individual states' sexual orientation complaint. intake rate
to give an equivalent on what would be generated in the way
of NEOC c ases. As you go down the list, you' ll see the
h 'ghest number would be 50 and the lowest number would b e
18. As shown in the fiscal note, the NEOC tasked their
investigators with conducting 80 investigations a ye a " so
this is somewhere that, if you look at the average number of
cases it wo uld be 32 cases for the NEOC in any given year.
That is less than a half-time investigative position. So
everyone else has spoken about the legal and moral reasons
f or t hi s b i l l . I ' m no t go i ng t o g o i nt o t ha t . I t h i n k you
know why I'm he re . I' ve been here every year since I' ve
been director of the ACLU, testifying in favor of this bill.
And if it doesn'r pass this time, we' ll be back again. But
I just didn't want this fiscal note to go unaddressed. I
think if you use the fiscal note as an exc use fo r not
supporting the bill you' re basing your judgment on an error
and the facts just don't support the numbers.

S ENATOR BOURNE: Thank you . Are there que stions f o r
Plr. Butz? Senator Chambers.
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SENATOR CHAMBERS: Just a comment. I had gotten that fiscal
note just before I came over and I was...I forgot to mention
i t . I wa s no t g oi ng t o a l l o w t hi s b i l l t o be u se d t o p ad
the employment roll for NEOC because I thought the number
was excess i v e l y hi gh a l so .

TIM BUTZ: Y eah, I'm not sure, Senator, how they arrived at
that n u mber . I f ax ed t h i s ove r . I d i dn ' t g et a ca l l b ack
or any response to the information I gave them. I talked to
Liz Hruska about it yesterday morning and asked her, and she
simply sazd that was the number that the NEOC came up with.
She dxdn't know how they arrived at the number either.

SENATOR CHAMBERS: Ok ay .

SENATOR BOURNE: Thank you. Fur ther questions? Seeing
none, thank you. Next testifier in support.

RICHARD HEDRICK: I 'm Richard Hedrick, H-e-d-r-i-c-k. I 'm
f or L B 7 5 9 . Th er e w a s a bi l l hea r d r e cen t l y ab out s ch oo l
bullies. Mo st testified to being teased about homosexuals.
I ha ve b e e n ' nink in g o f w h e n I w a s i n s ch o o l . The r e wer e
bullres ar a teasing. These people have grown up to be talk
shows hosts. They haven't grown up. I don ' t be lieve we
knew the n ame faggot when we were in school let alone what
they are alleged to do. When I was in the Army there were
t wo i n ou r c omp a n y wh o sp en t a l l t he i r t i me t oge t h e r .
Everyone thought this was funny. No one bothered them. I
do not know when I realized these people were sinners and
that they should be persecuted. Of course, we did not have
the advantage of ha ving the co nservative right and the
Christian right, yelling from the housetops that these homos
are sinners and should be punished. If anyone did not know
what some p eople were doing against everything holy, they
were old about the sinners of the liberal Clinton. No sins
o n the right, of course. If these holier than t hou ar e
going to hea ren I'm not going to heaven. Thank you.

SENATOR BOURNE: T han k y ou . Ar e
Mr. Hedrick? Seeing none, thank you.
suppor ' t .

BOB WOLFSON: Hello, Senator Bourne,
Bob W o lf son . I ' m t he ex ecu t i ve

there questions for
N ext testifier in

commit t ee , m y n a me i s
director of the
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Ant i - D e f amat i o n Le ag u e . I cove r a t h r ee - st a t e r eg i o n . I
served a th ree-year term as a commissioner on the Equal
Opportunity Commission and ten years as an adm inistrative
law judge for that institution. I also have been in my job
for 17 years and have paid close attention, particularly to
the hate cr mes law which you, of course, know from Senator
Chambers' statements is the o nly place i n the Nebraska
legislation that cu rrent.ly that u ses t he words se xual
orientation. I want t.o take a slightly different tact as
well and ment.ion that, the area that I'm most concerned with
is the area of hate crimes. We have in this state a hat e
c ime law. We also have some reporting mechanisms and we
know not o nly from an ecdotal evidence but from real
interviews that p eople who are attacked, physically harmed
because of either being gay or being perceived to be gay
s imply a r e ch i l l ed i n t he i r r e por t i ng t o l aw en f o r c e ment a n d
to others their experiences. Why? Because we have an open
public law that requires all police reports be open to the
media. The m edia then reports so-and-so was attacked last
n igh t w a lk i n g o ut o f a pa r t i cu l a r ba r . The i n f er e nce i s
that the per son is gay and as it currently stands, that
person can be terminated from their employment regardless of
w hether the facts are true or not. In fact, we had a cas e
where a y oung man worked at Boys Town and was dancing at a
bar on a Friday night, was reported by a coworker and was
terminated from his employment because he was perceived to
be gay. There was no allegation ever made that he was in
fact. So it's really quite confusing to businesses who are
trying to attract people to move to Nebraska, to em ployees
who may or may not have sexual orientation that is not with
the sort of heterosexual standard. And I think we have a n
obligation in our sta te t o protect, as Senator Chambers
wisely pointed out, all of our citizens. It is already the
policy of t h e st ate and there is tremendous impact on our
bus ness env ronment. We have many companies that a lready
have these kinds of policies. We' re trying to attract new
businesses and I must tell you, businesses look at these
kinds of laws when t hey de cide where t o locate their
businesses, what. kind of an environment do we have? And,
f nally, I'm s ure i n the opposition, you' re going to hear
issues about choice and reality versus p erception, and I
th nk it's v ery im portant to und erstand that there is a
d i f f e r e n c e b e t w een ou r p e r s o na l l i v es and o ur pu b l i c l i ve s .
If we start asking everyone at the gate of the business what
their personal sexual p redilections are, the ir personal
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moral behavior, their personal code is, t hen I think we
should be able to continue this kind of, without this kind
o f l eg i s l a t i on . But we d on ' t do t ha t . Wh at p eop l e do i n
their private lives especially in a conservative state like
Nebraska, we should leave people's personal lives in t heir
personal 1 ves and as long as they are conducting themselves
wel l n t he pub l i c sp her e , t hey ' r e t a ki n g ca r e of t he i r
business, they' re coming to work on tim e, they' re doing
their work. It 's clearly not the kind of policy we should
have in our state to support discrimination against those
kinds of p eople. Thank you. I' d be happy to answer any
quest i o n s .

SENATOR BOURNE: Thank yo u . Are the r e qu estions for
Mr. Wol f s o n ? Se e i ng none , t h an k you . Nex t t es t i f i er i n
support. First testifier in opposition. And again, we' re
going to m ake use of the on-deck area so those opposed to
the bill, please make your way forward and sign in and then
move up to the testifier's chair. Welcome to the committee.

AL RI S KOWSKI : (Ex hi b i t 2 3 ) Tha nk you . Al Ri sko wsk i ,
execut've director of Nebraska Family Council. Riskowski is
R-i-s-k-o-w-s-k-i. A n d I appreciate, Senator Bourne and
Judiciary Committee for carefully considering LB 759. Just
for the record, if I was convinced that t here wa s a
widespread problem in regard to employment in one's sexual
or i en t a t i o n , t r u l y m y c ons ci e n c e wou l d no t a l l ow me t o
testify today. However, obviously, I am here in oppos'tion
because I am not convinced that t here i s the ne ed for
creating a protected class. Right now there is existing
equal o p p o r t u n i t y f o r a l l p eop l e t o b e em p l o y ed . Wh en we
created a protected class for race there was not a need for
an intense study to be made. There was an obvious problem.
Where is t h e ob vious problem here? LB 759 is a complex,
far-reaching 55-page bill. If this bill were p assed, the
Legislature would never need to identify another protected
class because on page 27, Section 18, the bill does d efine
sexual orientation as a state of being h e terosexual,
homosexual, bisexual, having a history of such o rientation
or be ng identified with s uch an orientation. Sexual
o r i e n t a t on sha l l no t be c ons t r ue d t o p r o t ec t c ondu c t
otherwise prescribed by law. Therefore there are very few
ind viduals who would not be part of this c lass s ince i t
does i.nclude heterosexual conduct. The American Psychiatric
Association lists 23 sexual orientations. Some of the
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23 orientations are legal and some are not. Since a ll of
the legal orientations are no t li sted, would all of the
unlisted legal orientations be elevated to a protected class
status in this bill? That I 'm not sur e of . If the
Legislature really wants to protect the Nebraska public from
a ny discriminat'on in the wor kplace then sh ouldn't we
protect a class of Nebraskans that represent over 50 percent
o f t h e a d u l t pop u l a t i o n? Ab ou t 2 pe r cen t of t he ad u l t
populati.on ha s a sexual orientation that is not
heterosexual. In January, 2004, a nationwide research study
of 15,015 Americans revealed ala rming statistics on
America's growing obesity epidemic. More than half of
U.S. adults are overweight 5 5 percent; 22 percent of
U.S. adults are obese and m any experience work-related
discrimination. Shouldn't we protect this class since it
actually comes closer to conforming to the U.S. Supreme
Court criteria? And, of cou rse, there are t h e three
criteria. I wil l just read t.he bold portion of it to save
t ime. Number one, the Supreme Court determined that a n
entire class has suffered a history of social oppression
evidenced by a lack of a bility to o b tain economic mean
income, education, or cultural opportunity. Two, an entire
class must exhibit obvious immutable and changeable or
distinguishing characteristics like race, color, gender,
et c e t er a . And thirdly, an entire cla s s clearly
demonstrates political powerlessness and that is far from
the case with this gr oup . So I thank the Judiciary
Committee for their time today and I'm willing to answer any
quest i o n s .

SENATOR BOURNE: Thank you . Are there ques tions for
Mr. Riskowski? Senator Chambers.

SENATOR CHAMBERS: Mr . Riskowski, what is the imm utable
factor with refe ence to religion?

AL RISKOWSKI: Senator, there are other aspects listed here
as wel' as immutable or distinguishing characteristics like
race, color, gender. Certainly with where you...

SENATOR CHAMBERS: Relig ion d o esn't fit in that category
t ha you listed or the categories you named of f from th e
court decision, does it?

A L R I S KONSKI : Nell, religion is still a public practice.
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SENATOR CHAMBERS: If you don't want to answer the question
I wi ' 1 n o t pu r s u e y ou .

AL P.ISKOWSKI: No, Senator, I'm happy to. I'm trying to..

SENATOR CHAMBERS: It is not an immu table f acto" in
connection with any person, is it?

AL RISKOWSKI: No , but i t d oes l i s t o t he r f a c t o r s a s wel l .

SENATOR CHAMBERS: When Rush Limbaugh's third marriage ended
in divorce, did that happen because of homosexuals trying to
be allowed to marry each other? They created such a problem
with ma r r i a g e t h at Ru s h L i m baugh ha d h i s t h i r d di vo r ce ?

AL RISKOWSKI: Obviously not, Senator.

SENATOR CHAMBERS: Ok a y . Than k y ou .

SENATOR BOU RNE:
M r. R i s k o ws k i ?

Are ther e further q uestions for

I 'm not understanding how...how can yo u
know that t hese 23 things f rom the American Psychiatric
Assoc i a t i on . . .

SENATOR l3OURNE: M a ' a m . . . ma ' am, i f y ou ' d l i ke t o t e s t i f y o n
t .he b i l l . . .

Can I ask (inaudible) wasn't that.

SENATOR BOURNE: No .

I c a n ' t as k , I t ho ug h t ( i nau d i b l e )

SENATOP. BOURNE: No, I'm sorry.

( inaud i b l e ) I ' m sor r y .

SENATOR BOURNE: No . I f y ou ' d l i k e t o t es t i f y on t he b i l l ,
you know, you can offer your comments at that time...

I j u s t wa n t e d ( i n a u d ib l e )
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SENATOR BOURNE: Maybe you can ask him after the hearing.

Okay.

SENATOR BOURNE: Thank you. Are there further questions for
Mr. Riskowski? Seeing none, thank you. Next testifier in
o pposi t i o n . We l co me .

E RIC BENTS: Good aft ernoon, I'm Pastor Eri c Bents ,
B-e-n-t-s. I'm one of the pastors at Trinity Church in
Omaha, Neb aska. Trinity is presently the largest church in
the state of Nebraska with an average weekend attendance of
nearly 4,000 Nebraskans. As an Evangelical pas or, I
repres .;= a large and growing sector of Nebraskans who
believe the t ruth o f God's word, the Bible, and the vital
importance of a pe rsonal sa ving re l ation"- hi p wi t h esu s
Christ. I also represent the vast majority of Christian
clergy who oppose recognition of same-sex marriage and a ny
laws that would prove to be a steppingstone toward that end.
For example, when Jimmy Creech performed a same-sex marriage
ceremony in Omaha in 1999 , it took us relatively little
ef f o r t t o qu i ck l y s i g n u p ove r 100 met r o Ev ange l i c al
churches representing tens o f thousands of individuals to
place t he i r na m e i n a f u l l - p a g e a d i n t he O m aha Wor l d - H e r a l d
protesting that particular flagrant mischaracterization of
the sacred in stitution of marriage. All that to say, we
Evangelicals take a hig h in terest in le gislative and
judicial at tempts to creat e a lega l sub-class for
homosexuals as LB 759 would if pa ssed into law. As a
community of fa ith we realize through experience, history,
and the Bible that condoning homosexual behavior is contrary
t o t h e bu i l d i ng o f s t r on g m a r r i ag e s a n d f am i l i e s wh i c h ar e
the indispensable foundation of a stable, prosperous, and
morally upright society. I represent hundreds of Ne braska
pastors who h ave invested their lives in helping fellow
Nebraskans. As a pastor, I' ve personally ministered to
those struggling with homosexual desires and I' ve ministered
with former h omosexuals that G od has set free. With the
sharp rhetoric that of ten s u rrounds this is sue, I can
understand how some may feel tha t Christians view
homosexuality as the unforgivable sin. The truth is, we as
pasto s view our status as forgiving sinners ourselves and
we are mmersed in the shattered worlds of many who suffer
t he r e su l t s o f s i n f ul dev i anc e o f al l t yp e s i n c l ud i ng
hom. sex a':.ty and e ve n divo rce as Senato r Cham bers
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mentioned. It ' s our pri vilege, joy, a nd ch allenge to
minister in th ese s ituations and we'd have a much easier
time defying pastors to minister to a ho mosexual than we
would defying someone to testify at a hearing such as this.
And we are t hankful that many tho usands of former
homosexuals have discovered true freedom through the power
of God and the encouraging compass onate support of others.
The mi l i t ant hom osexua l m o vement i s o bse s se d w i t h r ed e f n i ng
marriage in t he United States and creating laws justifying
their lifestyle choices. Although we share a concern that
all citizens should be granted equal protection under the
law, we realize that political attempts to create a leg al
s ub-class for homo sexuals, the pote ntial source o f
earthquake for a mo ral t.sunami would highly erode the
integrity of m any o f the remaining social institutions =n
our culture. Thank you for attention and the opportunzty to
speak o n t h i s i ssu e .

SENATOR BOURNE: Thank you. Are there questions for Pastor
B ents ? Sen a t o r Ch a mber s .

SENATOR CHAMBERS: Pastor , what denomination did you say
y our c h u r c h i s ?

ERIC BENTS: We are a nondenominational church.

SENATOR CHAMBERS: Are you a Christian denomination?

ERIC BENTS: Yes, and we could be broadly characterized as
Evange' i c a l .

SENATOR CHAMBERS: But Christian is part of it?

ERIC BENTS: Yes .

SENATOR CHAMBERS: Okay . Is it a part of your Christian
faith that the rightness or wro ngness of an issue xs
determi ne d by t he n um be r o f p eop l e w h o e i t h er adh e r e t o i t
o r who o p pose i t ?

ERIC BENTS: No , we .

SENATOR CHAMBERS: So i t ' s not a p opu l ar i t y con t es t .

a t a l l . An d we wou l d n ' t ev en wa nt t oERIC SENTS : No t
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enforce our mor ality per se on a given society except we
feel it's t.he church's job to inform the morality of the
people. And that in turn will inform the moral choices that
a Legislature would make so really the only time we step in
is when we feel like the government is surpassing even the
moral temperature of the people, so to speak.

SENATOR CHAMBERS: I was educated at the undergraduate level
at Creighton University which is a Jesuit in stitution.
Jesuit.s are known a s the soldiers o f th e Pope. Some
Christians don't consider Catholics to be Christians. Do
you consider them to be Christians?

ERIC BENTS: W e b el i e ve t hat i n a ny g i v en d e n o mi n a t i o n, ye s ,
there are Christians.

SENATOR CHAMBERS: So you believe that Cr eighton is a
Catholic and Christian institution.

ERIC BENTS: (laugh) We believe certain aspects, yes.

SENATOR CHAMBERS: Okay. And certain you don' t.

ERIC BENTS: I would have to take it case by case.

SENATOR CHAMBERS: Okay. One of the things they spend a lot
o f t i m e t a l k i ng ab o u t was a p r i n c i p l e br o ad l y head l i n e ,
social just.ice.

E RIC BENTS: Um- hu m .

SENATOR CHAMBERS: One of the tenets was that every person
s hould have a right to earn a living. Ano ther is to have
adequate shelter. In those days there was not as much talk
about medical or healthcare but t hat wa s em braced also.
Your Christian faith, ba sed on your beino here , is
compati.ble with a person being denied employment because he
or she is heterosexual. Is that true?

ERIC BENTS: I would disagree with that, sir.

SENATOR CHAMBERS: Okay . So then you wouldn't w ant
heterosexuals to be den ied e mployment because they' re
heterosexuals. Is that true?
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ERIC BENTS: We believe that t h e creation, that sexual
o r i e n t a t i on sho u l d n ot be a l eg a l l y p r o t ec t ed su b c l a s s so
we...and so our main opposition here is simply because we
recognize the militant homosexual agenda.

SEiVATOR CHAMBERS: W e ll, Pastor, in the interest of time if
y ou'd rather not answer the questions let me know but Inn
going to a sk the questions and ask that you respond to the
q uest i o n .

ERIC BENTS: Ok ay .

SENATOR CHAMBERS: Your faith is compatible with th e id ea
that somebody who is homosexual is denied employment on the
bas s alone of being homosexual. You' re comfortable with
that in your Christian faith, isn't that true?

ERIC BENTS: We believe that a Christian should have the
r igh t t . o t u r n d o wn a h o mosexual wh o i s app l yi ng f o r a j ob
i n . . . ye s .

SENATOR. CHAMBERS: What about a non-Christian?

EP,IC BENTS: They should have that right too.

SENATOR CHAMBERS: If a person has worked for a company for
five years and then that person was ac cused o f being a
h omosexual when , in fact, the pe rson w asn't but th e
accusation was there, do you believe that person should be
fired if the head of the company wants to fire that person?

ERIC BENTS: We would believe that person has been wronged
and we would certainly in most cases not even believe that
the p erson should necessarily be fired for being a
homosexual. I ' ve worked for homosexuals and I ' ve had
homosexuals under me when I worked in secular employment.

SENATOR C HAMBERS:
f i red f o r b e ' ng . . .

ERIC BENTS: We understand that.

SENATOR CHAMBERS: . ..a homosexual alone.

ERIC BEN.S: And if that was a mas sive problem w e 'd be

Well, under the law, a person can be
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willing to e ngage on protecting the rights of those people
rn the employment sector.

SENATOR CHAMBERS: Okay . You wa nt to make it a massive
problem. How many people had to be present based on wh at
Jesus said in order for Him to be in their midst?

ERIC BENTS: Tw o o r t h r ee .

SENATOR CHAMBERS:
.".umbe"?

ERIC BENTS: Well, no, I do not consider that to be massive.

S ENATOR CHAMBERS: Okay. How many people would yo u sa y
wou"d have t.o have been saved by Jesus' death in order for
Hrm to b e w i l l i ng t o d i e ? Di d He t o t al up t h e numb e r and
say, well, if there's only one person I won't die for that
one person but if there is a massive number then I will die.
Is that the way your faith calculates Jesus' grace?

ERIC BENTS: We believe that you have to ca lculate a law
benefit versus cost. And will I deny that there may be a
cost of two or three people and is that a real cost? Yes,
we believe that's a re a l co st . We w ould be willing to
min ster to those two or three. We believe in the la rger
picture, though, that th e cost to society as a whole, of
g iv i n g a n o t he r p l ank i n Nebr as k a l aw o f go i ng t owar d s
redefining marriage isn't worth that price.

SENATOR CHAMBERS: My final question. It does not trouble
your...now we know that uneasy rests the crowned head on the
p ;1' ow. But yo ur he a d b e i n g t h at o f a Ch r i s t i a n p ast o r
rests very comfortably on its pillow knowing that there are
people den ed the right to earn a l iv ing be cause t hey' re
homosexual . Tha t can be a y es or n o an sw e r .

ERIC BEN.S: My head rests easy because, on one hand, I'm.

SENA.OR CHAMBERS: Then you answered it...

Do you c onsider that to be a massive

ERIC BENTS: Bu t I . . .

SENATOR CHAMBERS: You answered it.
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ERIC BENTS: . ..I work with former homosexuals every week.

SENATOR CHAMBERS: Wel l, you answered it. Your head rests
easy wit.h that. We just differ but t hank yo u f or y our
coopera t i o n .

ERIC BENTS: Thank you for listen'ng.

SENATOR BOURNE: Thank you. Are there further questions for
Pastor Bents? Seei ng no ne, thank you. App reciate your
testimony. Next testifier in opposition. Welcome.

RICHARD CLEMENTS: (Exhibit 24) Thank you, Senators. I am
R icnar d Cl e me n t s , C- 1 - e - m - e - n -t - s . I ' m f r om El mw o od ,
Nebraska, and speaking as a private individual. I am an
attorney and a banker as well. My comments, I'd like to
begin by saying that I would like to advocate respect and
compassion to be sh own to all persons regardless of their
personal views or actions but at the same time I, myself,
have an equal desire to express my ideology even it differs
with those individuals. I respectfully ask the committee to
vote against advancing LB 759 for t he fol lowing reasons.
First of all, the state policy i ssue is that sta te
government should not g rant r ights, special rights, to
persons based on th eir attractions or b ehaviors while
forcing employers to a bandon their convictions about
b ehavio r i f t h ey f i nd i t mo r al l y un ac c e p t a b l e . And m y v i ew
is that current nondiscrimination classifications are based
o n morally neutral traits that d on't delve i nto t h e
re' igious beliefs of employers. These a r e n ot de pendent
upon a pe rson's behavior or psychological tendencies as
well, the ones that are in the current statute. Seco nd of
a l l , I t .h i n k p r o t e ct i on i s u nw a r r a n t e d l i k e M r . Ri sk o w sk i
m entioned. The Supreme Court o f the Uni ted St ates ha s
issued a three-part test regarding the prior history of the
classification persons. If I speak to the issue of
reli.gion, obviously Jewish individuals in t h e 1940s had
s evere persecution and I believe that the fa c t tha t they
were born i nto a fam ily t hat was Jewish marked them as
Jewish whether or n ot they co ntinued to believe those
principles. And I thin k th at's one of the reasons that
particular issue is in the classification list. Third, I
b el ' e v e this is a m o ral debate. It ' s not a civil rights
i ssue . Th i s b i l l wou l d e s t ab l i sh a p ol i cy o f i n t o l er an ce
toward the r eligious views o f many Ne braskans. This
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int.rusion by the state into a religious arena is admitted by
the new Section 36 in the bill which states that provisions
o f EN D A wo u l d p r oh i b i t d i sc r i mi na t i o n bas ed o n sex ua l
orientat.on shall not apply to bonified religious
organiza- ions. That really shows that there is a conflict
here between reli.gious views and the civil rights views.
And the sexual orientation exclusion is the only c lass of
persons that i s in volved in that religious organization
exemption obviously because this one issue is bordering on a
moral issue rather than civil rights. Fourthly, the social
and health concerns of this issue. I would note that the
2002 ve r s i o n o f LB 19 di d ha v e a n ex c l u s i o n fo r Boy s Town
bas' cally and for children in a residential care facility,
o bvious l y sh o ws t h a t t he bi l l cou l d ma nd a t e emp l o y men t o f
ind viduals which could place adults in ina ppropriate
employment settings. Also as far as adult health, the state
should not promote behaviors which can have serious negative
health risks for those involved in them. Thank you for your
time. I would accept any questions if you have them.

SENATOR BOURNE: Th ank y ou .
Mr. Clements? Senator Friend.

S ENATOR FRI EN D : Thank y ou , Sen at o r Bou r ne . Hi ,
Mr. Clements. A real quick question. You mentioned y ou
were an attorney in Elmwood. You' re also a banker.

Are there questions for

RICHARD CLEMENTS: Ye s .

SENATOR FRIEND: It occ urred to me throughout most of the
conversa t i o n t ha t w e' v e b e e n h a v i n g h e r e o n t h i s b i l l , l e t ' s
say...l work at a bank but I work at a bank in Omaha. Let' s
say tnat, and I might be putting you on the spot here. But
let's say t hat m y employer found out that I was having an
extramarital affair. And my employer who's a private
emp'oyer, I mean it's not a publicly traded company, said I
don't approve of that. behavior. You' re done. And, again, I
won' t p ut yo u on t h e sp ot . Do I h ave any p r ot e c t i o n ? Can
the 'aw oro t ec t me . . .

RICHAPD EME NTS: I f you' re the employee.

SENATOR FRIEND: .. .as an adulter, am I protected by the law
of the state of Nebraska to keep my job if my employer says,
I d o n ' t l i k e t hat beha v i o r ?
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R ICHARD C LEMFNTS: No , si r , and that's a good point. T h e
sexual orrentation def inition inc ludes heterosexual
behave.or . . .

SENATOR FR.IEND: So if this bill passes, if this bill passes
I'd be protected but that type of behavior would be...

RICHARD CLEMENTS: Y es, sir, if you...

SENATOR FRIEND: . . .d e f e ns i b l e f or me ?

RICHARD CLEMENTS: ...I believe so, um-hum.

SENATOR FRIEND: All right, I...thank you.

SENATOR BOURNE: Thank you. Further questions for Mr...

SENATOR F R I END : And I ' m no t p l ot t i ng or any t h i ng b y t he
way. I 'm just asking a le gitimate question ( laught e r ) .
Just wanted to get that on the record. Thank you.

RICHARD CLEMENTS: I' ve had that concern in my own practice
as an employer and counseled with the employee, was able to
resolve it wi thout terminating her. And I would hope that
Chrzstzan counsel and p rinciples and respect tow ard
i nd i v i d u a l s wou l d b e t he f i r s t a t t em p t a n d n o t us e t he l aw
as a hammer or the lack of this law a s a ham mer against
inde.viduals who, in my view, have v ery m uch n eed for
respect, very much need for persons to show t hem kindness
and have . . .

SENATOR BOURNE: Th ank . . .

RICHARD CLEMENTS: Yea h , o kay .

SENA.OR BOURNE: Th a n k y o u . Ar e t he r e . . .

RICHAPD CLEMENTS: I ' l l qu i t . Any o t he r qu es t i o n s ?

SENATOR BOU RNE: ...Are there further questions for
Mr. Clements? Seeing none, thank you. Appre ciate y our
test mony. Next testifier in opposition. And, again, are
we mak" ng use of the...are we signing in? Okay, thank you.
welcome.
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ROBERT KLOTZ: (Exhibit 25) Robert Klotz from Lincoln here.
I ' m representing myself .

SENATOR BOURNE: Would you spell your last name for us, sir?

ROBERT KLOTZ: K-I-o-t-z. The main-stated purpose of this
b i l l i s t o p r o hi b i t di s cr i mi n a t o ry emp l o y ment ba s e d o n
sexual orientation. Now this seems innocent enough but
r eal l y i t i sn ' t . Th er e i s a qu es t i on t ha t i s op en l y a n d
honestly addressed by the Unicameral, namely, is a cho sen
l i f e s t y l e o f homo s e x u a l i t y a l i f es t y l e w e i n Ne b r a sk a c a n
afford to protect? Steve Baldwin is a man who was el ected
t o t he Ca l i f or n i a St a t e As sem bl y i n 199 4 a n d h e w a s t e s a
compelling 16-page article relating to association of the
homosexual movement and the child molestation. The untold
purpose for advancing sexual orientation by the homosexual
movement zs t o ge t yo ur ch i l dr e n ba s i cal l y . NAM BLA i s an
example of that. At one point, Baldwin writes on one ha nd
homosexuals publicly claim that the molestation of boys is
not a p a r t o f t he ho mosexua l l i f es t y l e . On t he ot h e r , t h ey
are quietly establishing the legal parameters exempting the
molestation of boys from prosecution on an tidiscrimination
grounds. This state has already passed the one on what is
it, hate crimes. Now the homosexual movement is trying to
convince people that m ale to male sex is not a homosexual
act. This would make it possible to more easily seduce the
young and the naive. However, the prefix homo comes from
the Greek and means same. The homosexual act involves those
o f the same sex whether it is male to male or female t o
female. Therefore, to say that the priests who molested the
boys was not a homosexual act is pure deception. The
summary fact sheet on AIDS from the White House tells mo re
of the horror stories and can be found on the Internet. For
the year 2000 approximately 900,000 people were living with
AIDS with an estimated 300,000 who did not kno w th e y had
AIDS. Th e f e de r a l g ove r n ment d i d sp e n d $ 1 0 . 8 b i l l i on f o r
H IV care in 2000. So could you please tell m e again h o w
what two people do rn the privacy of their own home does not
affect me a n d my fam ily? And thi s bill would like to
protect that lifestyle. Government communicable diseases
center shows t hat t he ye ar 2000 around 42 percent of the
deaths to AIDS were male homosexuals. Now are some o f the
h omosexual s v er y n i ce peo p l e , g i f t ed i n di v i du a l s who
contr>bute a lot to society? Of course, they are but so are
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alcoholics whose l ifestyle we di scourage rat her than
encourage by pro tecting it an d yet these alcoholics have
contributed probably more than to our society. I would urge
that this bill be voted against and any bill that supports
the homosexual lifestyle.

SENATOR BOURNE: Thank yo u. Are the r e qu estions for
Mr. K l o t z ? Se e i ng no n e , t ha n k y ou . Ne xt t e st i f i e r i n
o pposi t . i on ? I f yo u j us t l eav e t he m o n t he ed g e o f t he d e sk
and t.he page will get them. Thank you.

CHESTER THOMAS: (Exhibit 26) My name is Chester Th omas,
T-h-o-m-a-s and I' ve given you a packet of materials that
summarizes t.he reasons why I think this should n ot be let
out of committee. The first page is a statement of why so
many in our culture accept the m yths a bout h omosexuality
about who f osters the my ths, the homosexual activists,
media, much of academia, liberals and liberal groups? There
are statements there on why homosexuality is n ot normal.
Physiological design, that's evident and a lso the high
i nc i dent s o f h i d eo us i nj u r y and d i sea s e s wi t h i n t he
homosexual community. The state re ally has no business
offering special protection to a spe cial interest group
de ' ned by abnormal high-risk behavior. On the second page,
it speaks to the myths that homosexuality is genetic, born
that way and t hat h omosexuals cannot return to normal
' ifestyles. The third p age speaks to the dangers of our
cul t u r e wh en we n o r m al i z e h o m osexual i t y . Whe n w e nor ma l i ze
homosexual i t y t hr o ugh l eg i s l a t i on , f o r e xamp l e , t he
subsequent normalizing of all forms of sexuality inevitably
follows pedophilia explicitly included. There are excerpts
here from Dr. Satinover's book covering intergenerational
int.macy and NARTH bullet.ins are attached. These report on
an APA symposium he l d i n 20 03 , t he pu r p o se o f wh i ch i s
d iscuss i o n o f con s i de r i ng pe d o p h il i a a nd o t h er pa r a p h i l i as
pos tively even beneficial. Ne xt page lists the cl assic
criteria used to grant. protected class status. Homosexuals
def i n i t e l y do n ' t qu a l i f y a s ha s a l r ea d y b e e n t e st i f i ed . On
the last page, I 'm arguing that this is really a nonissue
because the number of cases that w ould c ome be fore t he
state. It argues t.hat this bill, if passed, would be a can
of worms, really underscoring the foolishness of trying t o
offer protection to a special interest group. And the last
paragraph is a plea to not advance LB 759. I made it.
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SENATOR BOURNE: Thank you. Are ther e que stions f or
Mr. Thomas? S eeing none, t hank you. Nex t testifier in
o pposi t i o n ?

EDWARD STRINGHAM: (Exhibit 27) Thank you for the
opportunity to sp eak to the Judiciary Committee today. My
name is Edward Stringham, S-t-r- i-n-g-h-a-m. I have come to
present testimony opposed t o LB 7 59. I 'm a licensed
p sycholog i s t . I ' m a mem be r o f t he A m e r i c a n P s y cho l o c i c a l
Associat on, the Nebraska Psychological Association, and
other professional groups. Be cause my practice includes a
sizeable number of patients who present with issues related
to sexual orientation, I am inclined to be sympathetic with
lawmakers who seek to alleviate the hostile climate gays
sometimes experience. Neve rtheless, in d efining sexual
orientation as a protected class, this bill presents three
problems. First, it's based upon false premises. Second,
it would fail to accomplish the intended result of improvirg
the social well-being of gay individuals and third, it lacks
clarity. Protected class status is generally reserved in
the law for groups holding innate characteristics. However,
to date there is absolutely no evidence for any genetic link
for homosexuality and the studies of the early nineties that
heralded such claims have now been completely discredited.
Another qualification for p rotected clas s statu s is
immutability. There is, however, a large body of evidence
report'ng that gay individuals have changed orientation
through therapy in some cases and spontaneously in othe s.
Dozens of journal articles have published such results and
every study conducted to date has identified at least some
individuals who have changed. Re nowned psychologists who
acknowledge th a t homosexuality is changeable include
Dr. Robert Epstein, editor of Ps cholo T oda , D r. Robert
Perlman, past president of the American Psychological
Associ a t i o n , a nd D r . Ro b e r t Sp i t ze r o f Co l um b ia Un i ve r s i t y
whose 2003 study documented that orientation change involves
not b eha v i o r b ut p r o f ou n d s hi f t s i n a t t r a ct i on a nd i de nt i t y
as well. Since sexual orientation has been proven to be
neither innate no r immutable it fails the essential tests
for protected class status. Furthermore, it's questionable
whether thi s le gislation, if pa ssed, would a ccomplish
anything for gays. There is little evidence that g ays
suffer systematic emp loyment discrimination except in
specific domains such as the military and the clergy whose
practices would no t be aff ected. Gay activists often
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support ant'discrimination legislation in hopes that passage
will diminish social stigma. Re search consistently shows
that homosexual people are in fact at elevated risk for some
forms of emotional pro blems including sui cidality,
depression, anxiety and n icotine dependence. Some gays
c laim that the high rates of such disorders are c aused by
social alienation and that a ntidiscrimination laws would
reduce such antagonism. However, cross-cultural studies
report no di fferences in t h e pr evalence of any of these
disorders in g ays w hen comparing the U .S . with the
Netherlands, New Zealand, and Denmark, all nations which
allow same-sex civil unions or gay marriage and w hich are
widely re cognized for bei n g much more t olerant of
homosexuality than our country. Gay rights l aws don' t
appear to h elp . Lastly, LB 759's definition of sexual
orientation is, in effect, anyone who self-identifies with
such or'entation and it lacks objectivity and is inherently
a mbi.guous. Passage of this bill would, therefore, pose a
legal conundrum for the state and invite people to distort
facts and abuse the legal process. We have, therefore, no
reason, I believe, t.o contend that justice will be served or
t ha t g ay s wi l l f a r e an yb od y i f L B 759 b e c omes l a w . I u r ge
you, therefore, to reject it.

SENATOR BOURNE: Thank yo u. Are the r e qu estions for
Dr. Str ogham? Seeing none, thank you. Next testifier in
opoos' t ion?

D ON KOHLS: My name is Don Koh ls, K -o-h-1-s and I ' m
representing my own views. The part of this bill, to treat
p eople f ai r l y an d wi t h d i g ni t y i s no t t he pr ob l em I h ave
wi h t h i s t yp e o f b i l l b ecau s e I be l i ev e t ha t ev e r y o ne o f
us has been made in the image of our Creator and H i s lo ve
for us is equa l no matter who we are or what we' ve done.
These truths said, does n o t om i t t he fa c t th a t sexual
mmoral'ty is a dest royer of th a t image, thus running

contrary to Hi.s very best for us. This design is t o wre ak
havoc in o ur lives, thereby causing dire consequences that
br ng needless suffering and harm. Sexua l in timacy like
fire and w ater are absolutes for our very existence. Each
one not only sustains our lives but also brings us wonderful
p'easures which w e are to enj oy . If, however, the
bo ndaries of these nee ds are violated they will not only
br ng us great pain and suffering but death as well. It
doesn't matter if w e are innocent or guilty, religious or
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non, wise or foolish because nature's law me tes ou t the
consequences according to d egree of which it is violated.
My oppos i t i on t o t h i s b i l l h a- not hi ng t o do wi t h i t s go od
intentions but due to the fact of a far greater harm that it
leads to . That harm ste ms from presenting or embracing
sexual normality as a class status and I believe there is an
ever great.er tragedy that results from this embrace and that
is to lose the ability to discern right from wrong. It is
because of these f ar greater consequences that I ask this
b i l l n ot p as s f r om t hi s com mi t t e e . Thank you f o r y our t i me .

SENATOR BOURNE: Thank yo u. Are ther e que stions f or
Mr. Kohls? Seeing no ne, t hank y ou . Next testifier in
opposi t i o n .

PETER SMAGACZ: My name is Peter L. Smagacz, S -m-a-g-a-c-z.
I have come t oday to state that discrimination like many
other things can be good. It depends on how and why you use
i t . As y ou n g p a r e n t s , m y w i f e and I use d t o d i sc r i mi n a t e t o
decide who would we have to baby-sit our children? We were
concerned about their safety and well-being. In a like
manner, as a business owner I would use the same
d isc r i m i n a t i o n or d i sce r n men t i n who m I wou l d hi r e . I do
not want a thief running the cash register. I do not want a
pedophile working in my day-care center. I do not want an
adulterer working as a counselor and I do not want a
pract'sing alcoholic driving for my c ab co mpany. As a
Christian business owner, I would hire people that have the
same morals and values that I have because I want us to have
the same definition of words. There are some groups in our
soc ety that are trying to redefine words like marriage and
f a.„ i l y a n d I do n ' t wa nt someone wor k i n g f o r me t h at wi l l
redef ..e words like theft and embezzlement and illness. As
a Chr st an businessman I would do what the Nebraska H ghway
Patrol d d. That is, judge character. In 1987 in testing
for the p atrol, the tester said, we will be taking a break
before the test. If you have ever c ommitted adultery or i f
you are 1 ving with a member of the opposite sex in a sexual
relat o,.ship and not married, please leave during the break.
I will give a polygraph test later. I so much respected the
patrol for s etting these h igh standards of character. I
wanted t o wor k f o r a n or g ani zat i o n l i ke t hat a nd i t
reinforced me as a person. It told me that it pays in more
ways than one to live the values I' ve been t aught a ll my
life. And the people of this state and this nation have
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clearly stated that we want our g overnment and our laws to
r e f l e c t ou r J uda eo C h ri s t i an v al ue s . I don ' t b el i eve t h i s
bill is about jobs primarily. I believe that i t's about
acceptance and aff'.rmation and no matter what happens here
rn Lincoln this will not change what God says about the sin
of ho mosexua l it y . I f y ou af f i r m t h i s ab o mi n a t i o n , y o u a r e
helping pave the road to eternal damnation and th at's a
blotch you do not want to have on your record especially if
you claim the name of Jesus Christ.

SENATOR BOURNE: Thank yo u . Are the r e qu estions for
Mr. Smagacz? Seeing none, thank you.

PETER SMAGACZ: T ha n k y o u .

SENATOR BOURNE: Next testifier in opposition? Are there
neutral testifiers? No neutral te stifiers? Senator
Chambers t o c l ose .

SENATOR CHAMBERS: Mr . Chairman, members of the committee,
a nd to anybody who may be li stening, I' ve been i n thi s
Legislature for 35 years and I pride myself on the fact that
I have always and will always speak out for any and every
group who is treated in a way that I feel is unjust simply
because they belong to members of groups. I' ve come to the
aid of small storefront churches which were to be denied the
recognition as an established religion because o f th eir
size. I spoke against the policy that was to be implemented
by the Douglas County Board as far as cremations where they
said a person could be exempt if you' re an indigent from
being c r e m a te d i n st e ad o f g et t i ng m o ney f o r b ur i a l x f y ou
belong to a recognized religion. I d idn't think that you
should f avc r a ny r el i g i on or d i sf av o r p e o p l e b e c a use t h e i r
r e l i g i o n w a s n o t "recognized." All that I need to determine
xn my mand i s w h e t h e r o r no t a n i n di v i du a l i s a hum a n b e i n g .
Once that has been decided, every right, ev ery pri vilege
that s bestowed b y the go vernment that professedly is
protected by the government is a right which those p eople
should have. And whether there is everybody on the side of
the issue that I'm on or nobody on the side of t hat iss ue,
I'm going to speak, I'm going to work, and I'm going to do
eveiyth ng I can to ensure that p eople are ac corded the
deign ty, the re spect t hat I want as a member of a race of
pecple who came into existence in America starting ou t as
chat e's. I under stand what discrimination is. I'm very
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s keptj.cal of those people who start their statement with I
don' t t h i nk t h er e oug h t t o b e d i scr i mi n a t i o n b u t . I t .h i nk
all people are equal but. You should have a right to earn a
l i v i n g e x c e p t . No t be i ng a r e l i g i ou s man , I do n ' t h ave
those kind of agendas to push. If somebody is oppressed and
they are weak and defenseless and have no friend, they will
know tha t a s l on g a s I ' m he r e t h e y h a v e o n e a n d i t i s not
one who wall be a friend in secret or when everybody else is
g oing a l o ng . I f I ' m you r f r i en d I ' m y o u r f r i end e v e r y where .
And the s tronger the opposition, the harsher and unfairer
the circumstances the stronger I will stand by y ou and I
wall stand even w hen yo u ca n stand no longer. I' m not
swayed at all by these people who come with their religious
views. They' re entitled to t hem. These preachers can
preach anything they want to in their churches. They can
get al ' t he amen s t hey p l ease f r om t he peo p l e i n t h e i r
congregations who agree with them. But when it comes to the
w ork of government and protecting the rights of th ose w h o
need protection which is the reason that government exists
I ' l l be t he r e . I f you ha v e a n y q u e s t i o n s I ' m p r e pa r e d t o
a nswer t h e m .

S ENATOR A G UI L A R :
n one, t h a n k you .

SFNA.OR CAL IBERS: Tha nk y o u .

SENATOR AGUILAR: That closes the hearing on LB 759. Take a
minute for the room to clear and then S enator Kruse w ill
a ntroduc e LB 59 2 . I f y ou ' r e l e av i n g , i f y ou cou l d m o v e
quj.ckly and quietly so we can get on with the hearings. Can
I ge t a sh o w of han d s o f how m any a r e go i n g t o t es t i f y i n
favor of L B 592 . I see fou r. Opponents? I se e six.
Neutral? I see one. Senator Kruse to open on LB 592.

Questions for Senator Chambers? Seeing

LB 5 92

SENATOR KRUSE: (Exhibits 28, 29, 30, 33) Thank you, Senator
Aguilar and members of the committee. My name is Low en
Kruse. I'm number 13 in the Lamb's book of life. LB 592 is
commonly cal led a dram shop b ill . Dramshop d eclares
potential ' iability for a bartender who serves a person who
is notrceably intoxicated. Ple ase underline in your mind
the word "noticeably, " then drives a car and then kills o r
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injures someone. The law that we are proposing here, the
bill that we' re proposing, is one of the least restrictive
in the nation and includes social hosts who ar e ser ving
minors, which is against the law. It excludes social hosts
who are serving adults. F ort y-one states have a dramshop
law. We do not. The serious gap that we have here is that
the Supreme Court has...Nebraska Supreme Court has blocked
liability claims on ba r owners. This is something that
comes from before Prohibition. At the time of Prohibit.ion,
laws were removed. Following was a very heavy-duty one and
I ' ve supplied a copy of that, part of that to y ou. When
Prohi b i t i on we nt out , t h e L eg i s l at u r e f a i l ed t o do any t hi ng
about restoring this part of the law. Ther efore, we now
have a case like this. We have a situation that I'm aware
of where a bartender served a patron who w as noticeably
intoxicated. I remind you that that's against...that's i.n
violation of the law. The friends of this person recognized
that the person couldn't get to their car so they helped the
person get out of the room into a car. The person wasn' t
able to get. their car unlocked so they helped put the key in
the lock. The person wasn't able to start the car so they
put the key in the switch and started the car. The person
wasn't able to find out how to drive the car so they put the
car in ge ar . In the next few minutes, that person killed
himself and two other people. Now I call th a t criminal
activity. It 's li ke handing a loaded gun to a distraught
person. If you or I did it, we'd be considered liable. But
u nder Nebraska law, if that bartender had followed out an d
done that, t hat ba rtender is exempt from liability. And
that's the main reason why we are bringing this law. It ' s
time to correct that matter. There's a lot of misperception
and a lot of conjecture about what this bill does. It does
not cover a patron who's been drinking and comes into a bar
and drinks a bit more and appears to be okay and goes out
and tests .20. Remember, t.he word is noticeable. It has to
be noticeable not only to the bartender but to the pa trons
that are t here and going to be witnesses in any potential
c i v i l t r i a l . I t do es not ca l l f o r a br e at h ol y ze r . I t d oes
not ask f or spe cial s k ills on the part of the bartender.
The person has to be noticeably drunk to the person who is
se ving and to other patrons who will be the witnesses. You
will no e t hat it also has reference to alcohol poisoning.
Tne bartender, the server is one who can pr event s ome of
this tragedy t hat we' ve read about. A person within a bar
drinking at a normal pace would take 25 drinks to ap proach
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alcoho'ic poisoni.ng. Before that happens, they' re gc ,.g to
pass out. If a bartender knows that they' ve had tha" many
drinks and sees the person pass out, the next st ep s to
call a pa ramedic because a bartender who has been trained
will know that that alcohol in the gut is going to transfer
to the b lood and pretty soon that person is going to quit
breath' ng. This leads to the other main point, main p o int
that we have t o do something in Nebraska because we don' t
have anything. The second that we want s erver tra ning.
That's the ma in thing we' re after in this bill. We' re not
after harming somebody. And if there's ways of pr eventing
harming a dealer, we' ll be glad to do that. We want them to
tra n their servers. Tra ined servers are going to protect
m ore people and protect us from them on the highway than a
great number of other persons. There's a fiscal note that I
will re fer to in clo sing. I simply as k f o r yo ur
consideration of this matter.

SENATOR AGUILAR: Que stions for Senator Kruse? Senator
Foley .

SENATOR FOLEY : I ' ll toss you a dumb question. How do we
come up w th the term dramshop? Where does that...

SENATOR KRUSE: The term dramshop comes from I think it' s
old English. Som ebody's been inst.ructing me on this. The
dram was the measure that was used in a liquor establishment
and j u s t f o r t ha t p ur po s e . An d so i t ' s an o l d de f i n i t on .

SENATOR FOLEY: Okay, thank you.

SENATOR. KRUSE: Ye s .

SENATOR FOLEY: Ano ther question if I might. Bartenders
because they serve drinks regularly, frequently would have a
1 t t l e b i t o f ex pe r t i se , som e e x p e r t i se i n knowi n g w h en a
person has had too much. But what about the situation where
a liquor license could be issued to a group for a one-day
event and you ma y have v olunteers serving drinks who
normally don't do that?

SENATOR KRUSE: Th a n k y o u. Tho se p e r s o n s a r e e xc l ud e d i n
this bil' . We have social hosts for minors which is against
tie law anyway. But we do not have in here social hosts for
adu't si' uat. o..s, that one-day thing.
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SENATOP, F'OLEY: Th a n k you .

SENATOR KRUSE: We are focu sing on the owner of the
establisnment and trying to get them to train their servers.

SENATOR. FOLEY: Th a n k you .

SENA.OR AGUI' AR: Further questions? Seeing no ne, th ank
you, S e n a t o r Kr u se .

SENATOR KRUSE: Th a n k y ou .

SENATOR AGUILAR: First proponent.

DIANE RIIBE: (Exhibit 39) Hi, Senators. My name is Diane
Riibe, R-i-i-b-e, and I'm the executive director for Project
Extra Mile, an underage drinking prevention effort across
the state. Thank you to Senator Kruse for introducing the
legislation. Underage drinking takes a tremendous toil, as
you know, in th e state. The results are either reported
with mind-numbing statistics or they' re minimally discussed
in communities across the state through the quiet suffering
of families unknown. But as we take a closer look at the
issue of y oung people and their access to alcohol, we need
to 'ook at tne adults around them. Who provided the alcohol
to the minor? Was it available through a retail outlet or
a t a p ar t y wi t h t he f u l l know l e dge an d p a r t i c i pa t i on o f
adu'ts? As a state, we have a solid interest in preventing
both of t h e sc enarios. We lose to o many of our young
people, our most pr ecious resource. Interestingly, we
study, research, and look for ways to keep these very same
youna people in o ur state as productive members and
contr b tors in other policy discussions. We must look for
wa; s to orevent the tragic loss of life an d the unw anted
loss a..d drain of our tremendous talent. It's importa..t to
note that the language in the bill is taken from a model
proposal drafted and re fined over a period of months by
dozens of experts and co ntributors nationally, including
members o f the ind ustry. Nebra ska d i d not attempt to
r e' n rent t h e w h e e l on t h i s p r o po s a l . We we nt w i t h wha t
works. The prim ary author is Dr. Jim Mosher, an attorney

a'coho' policy researcher. And Dr. Mosher has p rovided
you wit h, the comm ittee w ith wri tten testimony af ter
reviewing LB 592 (Exhibit 31). Senators, Nebraska is one of
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only eight states i.n the country that do not have a dramshop
law allowing for the civil liability for a liquor retailer
who sells to a minor or a visibly intoxicated person. We
a e only one of 18 states that do not have a social host law
where that same civil liability is applied to other adults
i n a s o c i a l se t t i ng . The i l l e ga l pr o v i s i on o f t he al co ho l
must. result in harm to an inn ocent third p arty, the
individual who would bring the claim. Enactment of dramshop
and social host is intended as a preventive action. It
would bring a heightened sense of accountability to adults
who host p arties for mi nors, and it would encourage
retailers to be ser ious about training their staff. The
proposed change would provide the potential for re covery
when the elements of a case were sufficiently egregious.
This is not carte blanche liability. Some will s a y the
dramshop will hurt small business because of the increasing
cost.s of insurance. We recognize that there will b e tho se
additional cos ts, but they ' ll be d e termined at the
commercial liability coverage of that business and be based
on the amount of profit that that business has from the sale
o f a l c oho l . The bus i ne s s o w ner h a s t h e ab i l i t y t o no t, o n ly
recover some of those costs through the pr ofit structure,
but he al s o has the abi lity to pass those costs on to a
consumer as often is the case currently. Courts across the
country have h eld t hat a business has a responsibility to
legally sell its product along with its privilege to profit
from that s a le. As a state , we do not allow any other
business to avoid liability if they ignore the law and their
illegal actions cause harm to an innocent third party. And
finally, Senators, dramshop and social host liability laws
work. They address the worst of the worst violators, both
i.n a social and a ret ail setting. And your support of
LB 592 makes a statement that Nebraska is mo ving b eyond
blaming young people alone for the problem of underage
drinking and tnat we recognize the role that adults play in
the access and av ailability of alcohol to our kids. Of
course young people are responsi.ble for their actions, but
they should not b e the only ones held accountable. Thank
y ou v e r y m u c h .

SENATOR AS'FILAR: Questions for Mrs. Riibe?
t na..k 'ycu .

DIA."5 R : : B E: . han k y o u

Seeing no ne ,
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SENATOR AGUILAR: N ext proponent.

R OBERT RYAN : ( Exh i b i t 3 8) My n ame i s Robe r t W. Ry a n ,
R -y-a - n . I am here today as a proponent for LB 592 to enact
the dramshop social host liability law . Good aft ernoon,
dist'nguished senators. I appre ciate the opportunity to
address you to day re garding this i m portant pie ce of
legislat on. This is my very firs t vent ure int o the
democratic process so forgive me if I seem nervous. I am so
glad to live in this great country where a sim ple ci tizen
like me ca n take part in the very root of this process and
address his elected represent.atives to ef fect positive
change. I am here today as a parent who found out about the
lack of this la w in our state the hard way. My purpose
today is to help save other parents the pain my family has
endured and will continue to endure for years to come. This
did not have to happen. It could have easily been prevented
if irresponsible adults were aware of the poss ible
repercussions of their actions and these keg parties w e re
not so f r ee l y t hr ow n . On M a y 2 4 , 2 00 3, m y s on D a n ie l , who
was " 7 years old at the time, attended a well organized . amp
over g aduation party at a property in Tekamah. The party
was hosted by a 17- year-old, a minor. He d istributed
advert'sing fliers promoting this party at Millard West High
School .". Omaha providing directions to the site, et cetera.
He cha r ge d a d m i s s i o n ­ - 55 gets you a plastic cup. The sit e
was wel p repared. A la rge area was freshly mowed, a huge
awn ng was set up in case of rain, and a large fire pit was
d i g and f i l l ed wi t h wo o d f or a l a r ge bon f i r e . F i v e , r ep eat
five Regs of beer were placed before these y oung p eople.
How any responsible adult could not. notice all th is
p reparat.on s bey ond m e. One must ass ume that thi s
behavior was condoned. On May 25, 2003, the day my Daniel
was to attend graduation ceremonies a t the Omaha Ci vic
Center, he crashe d at 7 :00 a .m . on the west. bound
Interstate 680 just west of the Missouri River bridge. I
was rel eved when he ro d e to thi s pa rty with his best
fr end. I told myself, at least he i s not driving. It
seems h s best friend decided to leave the party early with
someone else and handed Daniel keys for him to dr ive h ome
later alone. He kn ew Dan had been drinking. So much for
t he f r i e n d s d o n ' t l et f r i e nds dr i v e d r u n k r ul e . My so n was
ejected from an SUV as it rolled end over end six times. He
was thrown 150 feet and sustained life-threatening injuries
includ ng severe head trauma, two punctured lungs, a broken
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collarbone, a s eparated shoulder, a t o m diaphragm, a
d is l o c a t e d h i p . He wa s l i f e f l i g ht ed a n d w e r e c e i v e d t he
phone call that every parent dreads. Your child has been in
an accident, come to the hospital now. It is a ma tter o f
l i f e a n d d e a t h . I ca nn o t de s c r i b e m y f ee l i n g s a t t h i s cal l .
Words simply cannot express. Dan was on a respirator in a
drug-induced coma for several weeks. His recovery has been
long and hard, hip surgery, et cetera. He has sustained
p ermanent f r on t a l l ob e d a mage t o h i s b r a i n . He wi l l neve r
b e qu i t e t he same . He wi l l p r oba b l y n e v e r b e a b l e t o l i v e
alone. He is on medications and constantly sees doctors,
psychiatrists, counselors and the like. My concern is that
I w i l l not b e a r ou n d f or e v e r t o ca r e f o r h i m. I do no t l oo k
forward to having the costs of my son's permanent care fall
onto t.he shoulders of the state's taxpayers. Our load is
overwhelming already. The lack of the dramshop social host
liabil ty law d enied m e the opportunity to seek civil
damages and implement a plan to secure the future of my son.
While we can all argue my son made the personal decision to
attend this party and consume alcohol, the fact remains that
if the p arents that ar e res ponsible for the behavior of
their minor son were h eld a ccountable and knew of the
possible consequences of g iving into their son's request,
perhaps this party would never have taken place. Perh aps
those f. re kegs of beer w ould never have been there.
Perhaps my son would be whole, studying architecture as he
had p' armed. I beg y ou, my state senators, to pass this
b ' '

number 592. The carnage that we experience every
spring must stop. We all know teenagers do not always make
the best de cisions. They believe t hemselves to be
indestr~ ctib e. I t is t i.me for us as parents an d
responsible adults to hold those responsible for providing
the alcohol to our children responsible for their actions.
We must s t op s i mp l y t r y i ng t o bl a me t he k i d s . Ci v i l
l i a b i l i t y wi l l ac t as a g r e at d et e r r e nt hope f u l l y keep i ng
many of these parties from e ver h appening and st opping
chi'dren from being put into these situations to make these
wrong choices. Aga n, p'ease consider passing t his ba dly
n eeded l eg i s l a t i ve b i l l wh i ch mo s t o t he r s t at e s ha ve see n
fit to do. Why m ust Nebraska lag b e hind in this "ause?
What pr ce can we place on the ' i f e o f e ve n o n e o f ou r yo un g
people? P'eas e give B 592 the consideration it deserves.
As a parent ana a co..cerned res dent of Nebraska, I thank
you f or the opportunity to speak my peace.
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SENATOR AGUILAR: Thank you for sharing. Any questions for
Mr. Ryan? Seeing none, thank you, Mr. Ryan.

ROBERT RYAN: Tha n k y ou .

SENATOR AGUILAR: Next proponent. I' ll turn it back over to
Senator B ou r n e .

BOB SCHMILL: Senator Bourne, members of the...fellow, or
not fellow, state senators, my name is Bob Schmill and
that's S-c-h-m-i-l-l, and w ould a lso like to bring a
parent's perspective to LB 592. I ' m going to tell M a tt's
story. Matt was my son. Matt was born on April 24, 1991.
H e weighed 2 pounds, 11 ounces. Four years later Matt w a s
at a pr ivilege of b ecoming a big brother. Ma tt and his
sister had a unique relationship loving and c aring each
other deeply. He loved life; he lived every day to the
fullest. I coached his roller hockey team, winning a
n at i o na l cha m p i o n s h i p. I t aug h t . h i m h o w t o p l a y t he dr um s ,
and he used those talents to form a small band with friends.
Friends were an important part of Matt's life and ours. We
t ook f ami l y v ac at i on s t o Col o r ado hi k i ng , b i k i n g ,
o f f - r o a d i n g , f i sh i. ng , c a mp i ng , a n d e n 3 o y i n g b e i n g t og et h er .
Matt had the abi.lity to use his hands and draw and create.
He loved t ak i n g t h i ng s , ex c u s e m e .. . h e l ov ed t ak i n g t h i ngs
apart and putting things back together. These talents made
him a very valuable carpenter for the company he worked for.
Matt had the ability, excuse me, Matt was a so n , br other,
grandson, nephew, cousin, and friend to everyone he met. On
April 24, 2004, a t 12 :30 a.m, as he walked home with his
friends, he was hit and killed by an underage drunk driver.
They were c elebrating his birthday. He had turned 23 at.
midnight. The person had been driving through the Be nson
area of Om aha a t over 60 miles an hour and hit Matt as he
stood n the middle of the street. The right side of Matt's
head struck the windshield and threw him 38 feet. She drove
o f'f l ea v i n g h i m i n t he street. We understood he was killed
mmediately. Tne police found her four hours later. Her

blood alcohol at that. time, four hours later, was .185. We
learned that the 1 9-year-old young lady had three prior
m ..or in possession violations and was on probation for a
OUI. My point is, is that somewhere an adult had to
fa" ' tate the access of alcohol for her. Even though it
cou' d hare been a restaurant, a convenience store, bar,
gro..er; store, et cetera, or a social setting at a priv ate
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home b y an ad ul t , ma n y s a y i nd i v i d u a l s ' r es p o n s i b i l i t y t o
know that they should not drink and drive is up to them. In
her case, she re ceived that m essage four times, but it
didn't seem to make a difference. Someone needs to help us
as individuals be responsible. When you hold vendors and
vendors of alcoholic beverages and social hosts that provide
alcoho l t o mi no r s a nd ob v i ou s l y i nt o x i c at e d adu l t s l i a b l e
for that p erson's actions when t.hey leave the facility or
party, it will reduce the number of deaths on our highways.
At t h ' s t i me we ar e s l ow l y g o i ng t hr ou g h t he co u r t sy s t em .
We wil l l i ke l y nev e r f i nd ou t whe r e t h i s yo u n g l a d y a cq u i r e d
her alcohol to consume. The night that Matt w as in the
hospital, the c haplain came to me and handed me this bag.
With a t ea r i n h i s eye he sa i d , I ' m so r r y f o r y ou r l o ss .
This i s a l l o f you r e f f ec t s o f yo ur son . Th i s i s a l l I have
o f m y so n . I can ' t hug hi m. I can go and t o u c h h i m. I t ' s
a cold marble to where I see him at the cemetery. On the
n rght that he was taken f rom us, all of his dreams and that
o f h i s f am i l y a nd f r i en d s w e r e t a k e n f r o m t he m al so . We
were blessed with 23 fantastic years. We will never forget
M att in o'r hearts and those of his friends. I hope tha t
none of you will have the opportunity to be handed this bag
as ' was handed it and to have your child's effects, that' s
all that's left of him, in this bag. Don't let this happen
to someo..e else. And we need to keep our dreams alive. I
thank you for your time. Is there any questions?

SENATOR BOURNE: Thank yo u. Are the r e qu estions for
Mr. Schm ll? Seeing none, thank you. Next tes tifier in
support. We' re still on support.

JOHN LINDSAY: Senator Bourne, members of the committee, for
the record my name is John Lindsay, L-i-n-d-s-a-y, appearing
on behalf of the Nebraska Association of Trial Attorneys in
support of this bill. Yo u' ve heard me testify here o n
behal f o f NA T A i n t he pa s t aga i n s t i m mun i t . i e s f r om l i a b i l i t y
because of the pol icy t hat. NATA su pports of holding
individuals accountable for their actions. We see this bill
a s an extension or continuation of that principle. That i s
tha p eop l e w h o k n o w t h e y w i l l be he l d a cco u n t a b l e fo r t he i r
act ons are m ore likely to be careful to exercise due care
when t a k i n g t ho s e a ct i o n s . You he ar d Ms . Ri i be men t i on
accountability. You hear d Mr . Ryan m e ntion deterrence.
That I think is the goal of this bill and i s the goal of
w hat we t hi n k i s g ood pub l i c po l i cy of ho l d i ng l i c en s e e s



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 592Committee on Judiciary
February 2 3 , 20 05
Page 88

responsible when they, through their actions, contribute to
the death or injury of another person. Sometimes dramshop
liability is confused with holding a li censee liable for
someone else's actions. That is not what this bill does.
It's not holding a licensee responsible for the actions of a
drunk driver. It is holding a licensee responsible for, as
Senator Kruse mentioned, serving alcohol to someone who is
visibly intoxicated. As dramshop laws goes, this one is
pretty clear. It sets a pretty good map for what a licensee
has t o d o , and t ha t i s ba si ca l l y com pl y w i t h t he l aw. And
that is to not serve someone who is visibly intoxicated. It
doesn't require that they a dminister breath tests. It
doesn' t. require that they go to any extraordinary measures
ot.her than to view that person as a re asonable person in
their shoes would do. We are in support of the bill, would
ask that you advance it. For the record, we have expressed
to Senator Kruse's office a concern with Section 8 of the
bill, and he's indicated...his office has i ndicated a
willingness to work on that section. But we do support the
bill and I'd be happy to answer any questions.

SENATOR BOURNE: Thank you . Are there que stions fo r
Mr. Lindsay? Seeing no ne, thank you. Next testifier in
s uppor t .

JOHNNIE McCANN: (Ex h i b i t s 34 , 35 , 3 6) My n ame i s J ohn ni e
McCann, that's J-o-h-n-n-i-e McCann, M-c-C-a-n-n. Chairman
and members of the Judiciary Committee, I'm he re to day
because I'm impacted by an alcohol-related crash while on
v acat i o n w i t h m y f am i l y i n Tuc s on , A r i zo n a . Wh i l e we wer e
stopped at a four-way stop sign, we were hit by a drunk
driver that caused a chain reaction involving all five cars.
At a t'me lat.er, I found out that the driver that im pacted
our lives forever was well-known as the martini lady. This
was a name that was attributed to her by 12 em ployees who
worked for on e of the largest family restaurants in the
wor d. Three to four days a week over approximately four
years period this i ndividual was at th e restaurant for
anywhere about 90 minutes over the lunch hour about each day
where she would routinely consume at lea st two tc four
mart i n i s c ons i . s t i ng o f t wo sho t s o f g i n eac h . Th i s wo u l d
easily represent four to eight drinks in a 90- minute t ime
frame. Any reasonable person, including servers, should
know t ha t b y co un t i ng dr i nks t h i s pe r so n ' s B A C wa s w e l l o ve r
the legal limit. This crash has so dramatically changed my
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life that I have to convey to you that I feel as though I'm
still trapped in a time warp dated May 23, 2001. The first
year of recovery for me, I was in a state where the ac tual
events that t ranspired did not always register since I was
in and out of the hospital with five surgeries the fi rst
year, a total of seven and was consistently trying to learn
how to walk again after each operation. This does not even
address the pain and suf fering that my family, my wife,
children, and my brother experience. My brother and I
shared a special relationship. We were world-class athletes
and together we played a variety of racquetball sports,
wrest l i n g an d b i k i ng . I am no lo n ge r ab l e t o p l ay a ny o f
these sp o r t s . This has changed our r elationship
dramatically. I can't coach my 7-year-old son wrestling. I
can't run with my 9-year-old daughter. I'm here to tell you
that zf this crash had happened in Nebraska I would not have
been afforded the same opportunity that I received in the
state of Arizona. The main intent for my civil case in the
state of Arizona is not mandatory, rather to bring attention
to the fact that the large establishment should be tr ained
and cert>fied at counting drinks. Again, I want to restate
the i n d i v i du a l h i t f ou r ca r s , had . 24 al co ho l l eve l f i ve
hours after the impact. Through the proposed legislation, a
person in N ebraska could find an establishment liable for
overservice. Cur rently, this is n ot the case. As a
Nebraskan, I feel every citizen of our state should have the
same opportunity that I was afforded in Arizona. This is
why I am ask ing yo u as a comm ittee for your utmost
consideration xn sending this to the floor for full debate.
A ny ques t i o n s ?

SENATOR BOURNE: Thank yo u. Are the r e qu estions for
Mr. McCann? Seeing none, thank you.

J OHNNIE McCANN: Tha n k yo u

SENATOR BOURNE: Next testifier in support.

ROMA SMITH: (Exhibit 37) Chairman Bourne and members of the
committee, my name xs Roma, R-o-m-a, Smith, S-m-i-t-h, and I
live xn Wahoo, Nebraska. My husband Ken and I were married
for 31 years. My husband was a farmer and took an extra job
w ith t h e c i t y o f Lzn co l n t o supp l e ment o ur f a r mi ng i n com e .
On the e vening of May 15, 2001, my husband was struck and
killed wh le working on O Street for the c ity of Linc oln.
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Heath, our o nly child, was to graduate from Wesleyan. But
inst.ead on May 19 he attended his father's funeral, forever
changing the path of his life. I have mu ltiple sc lerosis
and I h a d always counted on Kenny to be there to assist me
t hrough our life together. However, due to the actions o f
Robert E. Lee I could no longer count on that commitment.
Mr. Lee chose to drive drunk on a suspended license, forever
a l t e r i n g t he d y n a mics o f o ur f am il y . No t o nl y w a s h e d r u n k ,
but his BAC was .252, three times the legal limit. Mr. Lee
l ef t a l ou nge i n ea st Li n co l n w h e r e h e h a d b e e n c o n s uming
alcohol. With a blood alcohol content of .252, he proceeded
down 0 Street at an excessive speed, ultimately crushing
Kenny to death mi nutes a fter l e aving t hat east Lincoln
l ounge . Wi t h t h i s l eg i s l at i on , o ur f ami l y wo ul d h ave h ad
some recourse to seek ac tual damages from the serving
estab l i s h ment . Th i s b i l l wo ul d m a k e a l ev el pl a y i ng f i e l d
for victims of alcohol-related crashes. Currently, 41 other
states offer some sort of dramshop law. Ne braska offers
none. As a member of MADD, I would ask that this committee
send this b ill t o the fl oor of the Legislature for full
debate . Tha n k you .

S ENATOR BOURNE: Thank you . Are there que stions f o r
Ms. Smith? Seeing no ne, t hank y ou. Than k s f or your
testimony.

ROMA SMITH: T hank you.

SENATOR BOURNE: N ext testifier in support.

KEITH BECKER: (Ex hi b i t 4 3 ) Go o d af t er n o o n. My name i s
Keith G. Becker, B-e-c-k-e-r. I' ll stand before you here in
t.he next few minutes to attempt to express how my family' s
1 fe has been devastatingly changed and the emptiness that
has r pped our hearts. I really don't believe that you' ll
ever truly be able to understand and imagine the devastating
fee' ings that have gripped my family, that have ripped apart
our home, tnat have taken the life of an innocent person. I
don't believe that I can stand up here and seriously express
the pain and suffering at this point. On February 6, just
about two we eks ago , I rece ived a call that ultimately
stopped my heart. Believing it was not true, I rushed to my
parents' house only to find a line of sh eriff's cars a nd
vehicles i n my p arents' driveway. When I walked into that
house that I ' ve come to li v e in abou t 18 ye ars, I
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encountered the m ost d evastating and most unbelievable
life-changing event that I' ve ever heard. It was the sound
of a grown man on his knees screaming and begging, crying,
devastated for what. he had just heard and begging for these
sheriffs to tell him that what he had just heard was just a
dream. As these numerous sheriffs offered comfort to my mom
and my dad, I watched tears roll down my father's eyes, fall
to the g round, and just tear apart our home. Todd was a
high school senior, a student that had his sights on college
and getting away from mom and dad, no doubt. And Todd was a
person that had an absolutely great gi.ft for athletics and a
drive that was unstoppable. Todd was a part of th e high
school, Todd was a part of the Kearney community, and Todd
was a part. of this state. For two years he was a starter on
the football team and just this year he was awarded the all
state conference football team. He was a starting center
f i e l de r on t he Leg i on ba se b a l l t eam, no do ubt l o ok i ng
forward to t h e upcoming summer's baseball games under the
l i g h t s . And f o r t he pa s t t hr ee ye a r s , To dd ha s p l a yed a
major role in assisting his school win their ninth, tenth,
and eleventh consecutive stat.e track titles. And there' s
arguabl y Tod d i s mos t l i ke l y t h e be st p o l e va u l t er i n t he
state of Nebraska as last year he placed fourth in the state
pole vaulting event as a junior. A n d day a fter day T odd
would receive scholarship offers from one college or
another. He was being recruited by many athletic coaches.
Todd had a future that was certainly bright. He was an
exceptional athlete and exceptional stu dent and an
exceptional person. But of all the hundreds of awards,
medals and trophies and scholarships for his athletic
abilities, nothing compared to the great person that he was
to his parent.s. The heart-touching words of his friend that
left a note on his grave described Todd quite well. Todd
truly had the most positive outlook on life of anyone I' ve
e ver known. He was so happy and lived his life s o
feariessly. He was so insightful and he understood the
importance of living his life how he wan ted a nd to the
f u l l e s t ev er y day . Th e no t e we n t on t o con cl u d e , m y l i f e
wil l b e fo r eve r po si t i ve l y i mp a c t e d b y To d d . Todd ' s l eg acy
off the f ield has truly impacted thousands of people, but
the t r u e l e ga c y o f To d d w i l l be whe r e we g o f r om he r e . And
the true legacy of Todd will be if we accept the chai' enge
that God ha. put in our lives to put a stop to this de adly
trend. And tho ugh th e co mplete details of the night my
littie brother was taken are not set in stone, we do know
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that alcohol was involved. There appears to be a number of
parties that night where minor". were drinking. The teenage
driver of the vehicle in which my brother was a pas senger
was speeding recklessly out of control, weaving in and out
of parked cars, and had a bl ood alcohol level of .21.
Investigations at this point indicate that the speeds of the
vehicle reached up to 75 miles per hour in a residential
zone of only 25. Todd was the only occupant of three that
had his s eat belt on an d was in the backseat. Both the
driver an,3 the front seat passenger walked away with mi nor
injuries, and now the driver has been faced with the charge
o f felony moto" vehicle homicide and is c urrently out o n
bail. But by now, this situation to you all is certainly
something t.hat you' ve all heard. Ne just had a few com e
ahead of us and describe a lot of the same situations. Time
and time ag ain we hea r these incidents and time and time
again we tell ourselves, man, this is terrible. W ow , this
should never happen. Gosh , we got to do something about
th s. And I want to ask you, can you imagine losing your
son? Can you imagine losing your daughter? Can you imagine
los'ng your one and only? Th e fact of the matter is that
the night Todd died came in three consecutive stages. The
first stage began with the availability of alcohol. And
T odd himself purchased the alcohol at a retail o utlet in
Kearney without presenting any ID whatsoever to the store
c'erk, none at all. He and his friend then traveled t.o
multiple parties where minors were present, as himself, and
after consuming the alcohol and becoming intoxicated, stage
two began. Stag e two, the young man chose to drive while
intoxicated and ultimately chose to drive recklessly, out of
control and struck a parked car. T he final stage of this
'nc dent and the end result to that night is my brother Todd
is dead. The front seat passenger lost his best friend, and
the driver will s uffer legal consequences. Most likely
those legal consequences will be jail time. The ju diciary
process is handling the third stage, the legal consequences
of the driver, and basically handling only the end re suit.
Ne cannot examine at all the severity of the third stage and
o rerlook the m agnificence and i mportance that the first
st.age of this problem had on the end result. So I com e to
you today w ith one true purpose. K . can day after day mow
these weeds. But quickly and for certain these same we eds
w 11 grow b ack time and time again and thicker. No doubt
the same weeds we mowed yesterday will be back tomorrow. It
is not until we take the initiative to pull these weeds from
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the roots to get down on our knees and eliminate the source.
The judicial process upon this problem of underage drinking
and dr i v i n g w h i l e i nt ox i ca t e d i s si m p ly mow i n g t h e weed s .
It is the e asiest and quickest action that yields little
results. It is time for us to take action and f ind t hese
roots. That is what this alcohol liquor liability act does.
It discourages stages two and three from ever taking place.
The roots of this problem are found in stage one and not
simply stage two or three. The individuals, retailers, or
bars that supply this alcohol to minors or knowingly supply
more and more suicide to their intoxicated victims now, more
than ever, must be held accountable for their role in this
d evast a t i n g p r ob l e m . Li f e and m o r a li t y can n o t b e d et e r m i n e d
in terms of economic and monetary gains. Th ese retailers,
bars, and suppliers must put aside their perceived role as a
business and a b ide b y strict law that demand harsh and
severe punishment that reflect their true and unlawful role
in these circumstances. To prevent any problem, no matter
what the source or what the nature may b e, we must take
a ct io n f r om t he beg i nn i n g . Bec ause a s my f ami l y ha s
unfortunately come to understand, by the end it's too little
too late. So today after your work i s th rough, you' ll
probably come home to your heartwarming children, to your
l ov ing w i f e , t o t h e mi r ac l e s t h a t G o d h a s p u t i n f r on t o f
you. You ' ll come home to everything that you have come to
expect and everything that makes life worth living. But
understand today my mother will come home. She' ll come home
to an empty house. She' ll come home to an empty chair. My
father will come home only to see pictures. He' ll come home
to only see memories, have no one t o talk t o ab out t he
baseball today and the politics. He' ll have no one to chat
about who he's mad at, and all because someone let stage one
begin. Someone began the first stage of this problem. So
imagine living day to day knowing you' re going to come home
to that emptiness and knowing that you' re going to come home
to that miracle that has slipped away. So today, Senators,
I as k yo u and I beg i t zs t i me t o pu t on ou r wo r k i ng
clothes. It's time to put on our leather gloves. It's time
to get our knees dirty and start pulling some weeds. It is
now time to take this problem from a different approach and
an approach that start.s from the beginning and pr events
s tage o ne f r om beginning at all. Without stage one, I' ll
remind you, there could not be a stage three. I urge you
all, Senators, to consider this. If you knew that this bill
could someday eliminate the stage that began the death of
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your wife, or t.hat began the death of your precious child,
but you c hose t oday not to step up to the plate and take
God's challenge, how will you feel knowing that you c ould
have saved your child's life, that you could have saved your
w ife ' s l i f e ? Bu t i nst e a d y o u o v e r l o o ked t h i s b i l l and ch o s e
to stay on the mower. Senators, this bill is a lifesaver.
And I beg for your true heart in considering the pain a nd
suffering that this bill can someday prevent. My family and
I thank you so much for your time and attention.

SENATOR BOURNE: Thank yo u. Are the r e qu estions for
M r. Becker? Seeing n one, thank you, appreciate you r
testimony. Fur ther testimony in support? Other testifiers
in support of this me asure? We ' re going t o mov e to
opposition testimony. Would the opponents move forwa d to
the on-deck area and please sign in.

JIM MOYLAN: Mr. Chairman and members of the committee, I'm
Jim Moylan, M-o-y-l-a-n, attorney from Omaha representing
the Nebraska Licensed Beverage Association. First, I think
our organization, I think anybody has compassion for anybody
who has lost a person or had injuries as a result of any
type of an accident and especially if there's alcoholic, you
know, liquor involved. Number two, I compliment and have
Senator Kruse many times on the bills that he has introduced
t o c u r t a i l dr i nk i n g b y m in o r s , cur t ai l dr u nk dr i v i ng a nd t he
like. I a dmire his approach to it, and I have testified on
a lo t o f h i s b i l l s , b ut t oda y w e p ar t on t hi s pa r t i cu l ar
bill. As you know, there was never a common law of dramshop
years ago. In this country, it's all statutory enactments,
commonly called third-party actions. There's an el ement
missing in these type of actions and this legislation. It' s
personal responsibility, the responsibility of the
individual for his own actions. These bills s h ift t he
responsibility from the pe rson who ca used the damage or
acc dent to a third party who probably did not do an ything
w rong, similar to t he tw o-party actions that we hav e
nowadays against. particularly fast food companies by people
w ho claim the fast f ood company made them obese. Well ,
another example of personal responsibility, they didn't have
to eat at those places all th e ti me. They could pu sh
themselves away from the table. It's a matter of personal
responsibility. And those are the one s tha t should be
esponsible for t he ma ny cases we have here before. It' s

really antitort reform and we see tort reform a s kind of
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g ain i n g spe ed i n t h i s co un t r y n o w. A l i t t l e b i t ab ou t t he
bill, the b road d efinition of re tailers and re tailers
includes all type of retail license issued by the Liquor
Control Commission which not only bars and establishments
but airplanes, boats, railroads, and special designated
1'censes which many, many organizations get d uring the
course of the year for their festivals or caznivals or
whatever activity they' re having in th eir c ommunities.
I ntox i c a t i o n i s de f i n e d a s i m p a i r ment b e c ause o f l i quo r o r
drugs. Now we don 't l ike to be associated with illegal
drugs. >1e're a legal product. Does it include prescription
drugs? Now I c an see actions against pharmacists for
prescrib ng drugs to individuals and they happen to cause an
acci.dent on a ccount of maybe taking too many or not taking
enough. But the pharmacists would be in the same position.
It would be a third-party action against the pharmacist
because you overprescribed or made a mistake giving a dr ug
t o an i nd i v i du a l . I t h i nk t h at on e i s g o i ng t o ha ve t o be
l ooked a t t o o . So c i a l ho st s ar e exe mpt . Pr o bab l y o f a l l
people, and I think previous testimony pretty well indicated
that, if t here's anybody that ought to be responsible, it
ought to be social hosts, there there ought to be, you know,
liability again sometime. Number one, social hosts have not
generally had the experience of serving alcoholic beverages.
Generally if i"'s a home p arty, they' re overpouring on
drinks and n ot abl e to converse with everybody to see if
anybody...they just d on't have th e ex perience that a n
ordinary retailer has . A retailer has the
experience...excuse me, the light is on.

SENATOR BOURNE: Just if you 'd like to conclude yo ur
thought, Jim, that'd be...or Mr. Moylan, that'd be great.

JIM MOYLAN: Yeah, I just a couple of words.

SENATOR BOURNE: You can tel l he's been in front of the
committee before.

JIM MOYLAN: All the retailers in this state are, you know,
capabl e pe op l e . They' re conscientious, they' re
hard-working, they don't like intoxicated people and they' re
minors in their establishment. If there's any qu estions,
I'd be happy to try to answer.

SENATOR BOURNE: Thank you . Are there que stions for
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Mr. Moy l an ? Sen a t o r Fo l ey .

SENATOR FOLEY: Mr . M oylan, when Senator Kruse introduced
the bill, I asked him what about the organization that just
gets a liquor license for a one-day event and had maybe some
volunteers serving drinks and so forth? And he indicated
t hat that was clearly outside of what he was trying t o
a ccompl i s h w i t h t he b i l l . Wou l d t ha t be yo ur r ead i n g ?

JAMES MOYLAN: Wel l , i f y ou l oo k at t he de f i n i t i on o f
retailer, it. includes any license issued by t h e Ne braska
Liquor Control Commission. And a special designated license
i s o ne o f t ho se l i ce n s e s . So I wou l d s a y a n y o r g a n i z a t i on
that did get a license issued by the commission would be
included under the bill. Now they might have a different
interpretation, but that's the way it looks like to me.

SENATOR FOLEY: Th a n k you .

S ENATOR BOURNE: Further questions for Mr. Moylan? Seein g
none, thank you. Next testifier in opposition.

JOE KOHOUT: Cha irman Bourne, members of the committee, my
name is Joe Kohout, K-o-h-o-u-t, appearing today on b ehalf
of the N ebraska, or ex cuse me, the Responsible Beverage
Operators of Nebraska. Obviously Mr. Moylan touched on the
broad strokes of why groups like ours would be opposed to
d ramshop l eg i s l a t i on . Bu t I wo u l d l i ke t o t ake an
opportunity to vi sit w ith you just about some concerns we
have about drafting and about areas of the bill that don' t
seem clear to us. First of all, we applaud any effort. Our
organization prides itself on its responsibility and many of
our members do en gage i n training of its bartenders to
i den t i f y , t o com p l y wi t h r u l es a nd r egu l a t i o ns o f t he L i qu o r
Control Commission on identifying intoxication, et cetera.
A couple of the suggestions we would have is that one of the
issues, major issues in the bill is noticeable intoxication.
we don' t...as we read the bill, there is no definition of
noticeable intoxication. At what point or wha t fac tor
should we t ake i n t o con si de r at i on whe n a n i nd i v i du a l i s
not ceably intoxicated? The second is that with regards to,
and this is in Section 7(2) (a) where it di scusses active
encouragement by a bartender, we would note that it never
def nes what active encouragement by a bartender to consume
alcohol or a substantial amount of alcohol is. Conceivably
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under this the way the section is drafted, it could b e as
simple as asking a bartender, do you have any drink specials
ton i g h t . We j u s t wou l d l i ke some c l a r i f i cat i on on t ho se
sorts of issues. And then we would also note that in the
last section o f t h e bill there's a considerable amount of
r espons i b i l i t i e s g r an t e d t o t he Li qu o r Co nt r o l Com m i s s io n .
Among them are issues such as identifying every case that' s
been filed in the state of Nebraska in ev ery c ourt w ould
have to be disclosed by the or would have to be disclosed by
t.he Liquor Control Commission to the Legislature.
Obviously, that's going to take a lot of effort and we would
gust note that more for the committee's interest. And I
guess with that, Mr . C h airman, I would conclude my
testimony.

S ENATOR BOURNE: Thank you . Are there que stions f c r
Mr. Kohout? Senator Flood.

SENATOR FLOOD: Thank you, Chairman Bourne. Mr . Kohout,
t hank yo u f o r yo u r t e s t i m ony an d I wi l l be b r i e f . Wh at i s
the minimum wage for a food and beverage service wcrker in
this state?

JOE KOHOUT: I believe it's around S2, $2.25 an hour, but I
don't know that 100 percent, but I'd be happy to get back to
you on t h at .

SENATOR FLOOD: I f t h i s b i l l we r e enac t e d , w o u ld i t be
conceivable that food and beverage workers earning $2.25 an
hour would be required or it would be in their best interest
to obtain professional liability insurance?

JOE KOHOUT: Well , the bill really strikes a retailer so a
retailer in the sense of a licensee...professional liability
insurance, I'd be cautious to answer that. But def initely
there would be...I mean the bill mandates that the retailer
i t s e l f wo u ld ha v e t o a cqu i r e m in i mum cove r a ge . So i n t ha t
sense the licensee would be the covered body.

SENATOR FLOOD: So i n y ou r i n t er p r et a t i o n o f t he b i l l , an
i nd i v i d u a l em p l o y e e c o u l d n ot be i nd i v i d ua l l y su ed . I t ' s
o n' y a r et a i l e r .

J OE KOH O UT :
n te r p r e a t i on .
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SENATOR F'LOOD: Th a n k you .

SENATOR BOURNE: Any other questions for Mr. Kohout? Seeing
none, t h a n k y o u.

J OE KOHOUT: Th ank s .

SENATOR BOURNE: Next testifier in opposition.

TIM KEIGHER: Good afternoon, Chairman Bourne and members of
the committee. My name is Tim Keigher, it's K-e-i-g-h-e-r.
I appear b e f o r e y o u t od a y i n op po si t i o n t o t h i s bi l l o n
behalf of t he Nebraska Petroleum Marketers and Convenience
S tores Association. Knowing that it's been a long day an d
those ahead of me have made most of the points, I guess the
only t h i ng I r ef l e c t on i s t ha t i t se ems t ha t t hose who
serve alcoholic beverages for on-premise consumption seem to
be the target as well as social liability. And also it was
mentioned that the main purpose is training. I gues s our
members d o a l o t o f t r ai n i ng o f se r v i n g o f al co ho l i c
beverages or any product that is specific to ag e such as
tobacco. We use a program that the National Association of
Convenience Stores put together called " Techniques of
Alcohol Management." Many of my members reward those
employees who pass compliance checks, either with $50 or
$100 to en courage them to , you know, check IDs and that.
And we a'so terminate employees upon their first violation
of that. So I guess, you know, we' re trying to do our part.
You know, there's enough sales of alcoholic beverage to
legal people who are not intoxicated that w e' re not out
trying to m ake t hose sales to people who should not be
b uying these beverages. An d with that, I'd b e ha ppy t o
answer a n y q u e s t i on s .

SENATOR BOURNE: Tha nk you. Ar e there questions? S enator
Agui l ar .

SENATOR AGUILAR: Tim, does that same training include t he
sale of pseudoephedrine products?

TIM KEIGHER: No , it does not currently.

SENATOR BOURNE: Further questions? Seeing none, thank you.
Next testifier in opposition.
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KATHY SIEFKEN: Senator Bourne and members of the committee,
my name i s Kathy Siefken, Kathy with a K, S-i-e-f-k-e-n.
I ' m here representing members o f t he Nebraska Grocery
I ndust r y Assoc i at i on an d I wo u l d l i ke t o g o o n r eco r d a s
being in opposition to LB 592. Most all of the things that
people have said in prior testimony, especially Tim, is just
a reflection of what I would say. I just want to make sure
that we' re on record as being opposed. We also train our
people. And, Senator Aguilar, training for pseudoephedrine
s ales will be part of that training process as we move
forward. So if you have any questions.

SENATOR BOURNE: Questions for Ms. Siefken? Seeing none,
t hank y o u .

KATHY SIEFKEN: Tha n k yo u .

SENATOR BOURNE: N e x t t e st i f i er i n o ppo s i t i on .

ALICE LICHT: Good afternoon, Senator Bourne and c ommittee
members. My name is Al ice Licht, that's A-1- i-c-e
L-i-c-h-t, representing the Nebraska Hotel and Motel
Association, and we too are on record in opposition tn the
legislation. We believe that through our hotels and motels
we have t.ried to implement training programs for our people.
There are s everal situations that have happened that have
been brought up today that, of course, it would make us all
feel ver! bad. And as an industry, we try and work to stop
those things from happening. So if perhaps a tr aining
program and o ther things like that can work would be more
liveable as far as we are concerned. Thank you.

SENATOR BOURNE: Thank you . Questions fo r Ms . Licht?
Seeing none, thank you. Next testifier in opposition.

JIM OTTO : (Exhi bit 40) Senator Bourne, members of the
committee, my name is Jim Otto, 0-t-t-o. I 'm a reg istered
lobbyist for th e Ne braska Retail Federation and also the
Nebraska Restaurant Association, and I 'm te stifying in
opposi t i on t o LB 5 92 o n be ha l f o f bot h o r ga ni za t i o ns .
Having said that in opposition to LB 592 for t h e re asons
that you' ve already heard from o ther p eople that have
testif ed, what I'm passing out there is just a little table
o f c o n t e n t s o f abo u t a 100 - p ag e t r a i n i ng p r og r am t ha t t he
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Restau,int Association actually has a nd would be glad to
promote more. I guess what I heard Senator Kruse say as one
of h s m ain o bjectives was to get more people trained, in
fact, to get every server trained if possible. I wou ld...I
th'nk there's a way fo r us to craft something other than
t h s b i l l t h a t wou l d r ea l l y p r ov i d e a n i nce n t i v e t o g e t t i ng
eve y server trained, and that would be something that we
would t r u l y sup p o r t . So wh i l e w e a r e n ot i n sup p o r t o f t h i s
bill, we are in support of the goal. And if that is to get
every server trained, then we'd in the future like to work
with Ser.ator Kruse on that. With that, I will be quiet.

SENATOR B OURNE:
Senato r F l o od .

SENATOR F' OOD: Mr. Ot to, thank you for your testimony.
Mr. Kohout and I had a discussion regarding the meaning of a
retailer, and his interpretation and mine d iffer i n some
r egard . On pa g e 2 , l i n e 2 6 , sub par a g r ap h ( 3) i n
Section...subparagraph (7) in Section 3, the bill defines a
r e t a i l e r . "Retailer means a licensee, any agent or employee
of the l icensee" and goes on to identify a few others. My
co..cern s that in Section 6 on page 3, line 26, (I) it says

retailer s negligent if the retailer serves alcoholic
1 ' quor " a..d doesn't go i n to specify that we' re talking
about the licensee or the corporation that owns the license
o r wh o e ve r i t may b e , t he i nd i v i du a l pa r t ne r s o f a l i mi t ed
l i a b i l i t y company . Ar e we su bj e ct i n g , i n yo ur op i n i o n ,
servers that make $2.25 an hour to liability under this, not
as agents of their employer, but as individuals to lawsuits

Thank you . Questions for Mr. Otto?

a iid . . . ?

JIM OTTO: Senator, I'm not an attorney so I'm no t re ally
aua' i ied to answer a question of law. It appears that way
to me I would say. I do have to say when we say 2-something
an hour to be fair it's plus t ips an d th ey' re probably,
wel , depending on where it i.s, it could be a significant
wag . But still t o sub>ect someone l ike tha t to the

' .ability is a concern. As a matter of practicality, I tend
to think people g o after d eep pockets, and usually that
pe son woul d n o t ha v e a de e p p o c k e t .

SENATOR :EOOD: Tr u e . Th ank y ou .

SFNATOR BOURNE: Furt her questions for Mr . Otto? Seeing
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none, t ha n k y o u .

JIM OTTO: Thank you.

SENATOR BOURNE: Next testifier in opposition.

DOROTHY BOCKOVEN: Senators, couldn't do what you folks do.
I would be sound asleep by now. My name is Dorothy
Bockoven, last name is spelled B -o-c-k-o-v-e-n, and I
represent Gas & Shop, Incorporated. I 'm the ir ge neral
counsel. Before I start my remarks, I just want to say,
Senator Chambers, I'm glad to see that you came b ack i n to
the hearing room. I don't know if you remember me from ten
years ago, but Senator Chambers is very sincere when he says
t.hat he defends people who probably need it the most. And
a l t hough yo u may hav e f o r g o t t e n, I n ev e r wi l l and I wi l l
always be grateful for your support.

S ENATOR BOURNE: This is counting against your time I mus t
t el l you .

DOROTHY BOCKOVEN: I k now i t , I k now i t . (L aug ht e r ) I
appreciate that. When Sen ator K ruse made his rem arks
earlier, I got the impression, as have several others of my
colleagues here, that his known issues were the bartenders,
servers, on-sale, and also for training, for better ways to
get our people trained. As you know, Gas 6 Shop is a chain
of convenience stores. We have 72 of them and we spend a
lot of time and effort training our people i n sales t o
i n t o x i c a t e d p eop l e and i n keep i n g a l c oh o l o ut o f t he han d s
of minors. It seems to me that if those were hi s
intentions, they could probably be better structured than in
this bill. Like someone else has said, I do believe people
have a tendency to look towards the deep po ckets. And
certainly the i nsurance requirements of th is bill would
leave us fair game for lawsuits, credible or no t , be cause
they know we have insurance coverage that would cover this
t ype o f l i ab i l i t y . The ot h er t hi ng I wan t ed t o po i nt cut i s
that as a retailer in front of the Liquor Commission if ever
we get " ted for a sale to an intoxicated person, they have
he regulations all spel led ou t in wha t a v sibly
ntcx ca ed person means to someone l ike o ur convenience

store clerks and that they have to have the red eyes, strong
smell of alcohol, stumbling, fumbling with their money, you
know, all the signs of visibly intoxicated. However, w hen



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 592Committe e o n Ju d i c i ar y
Februar y 2 3 , 2 00 5
P age 10 2

they leave our e stablishment, if a pol ice o fficer is
o u s i d e , se es h i m f a l l d ow n i n t he par k i ng l o t , al t hou g h h e
d d not do so while he was in our convenience store, and
he's 3ust purchased alcohol, and if he's over the .08, he is
legally intoxicated and we receive the citation. Now it is
our burden to prove that while he was in our store he showed
signs of visible intoxication. My main concern with t h is
legislation is if in deed we were t o ge t sued for this
dramshop liability, many times, you k now, statute of
l i m i t a t i o ns o n i t wo ul d be t wo yea r s . Ther e ' s no w a y t h at
we' re go'ng to be able t o save vid eo cameras, se curity
cameras for u p to two years t o be able to prove what a
person was on July 3, 1999, and what he appeared to be while
he was in our store purchasing alcohol at that time. The
practicalities of this are so immense and so incredible that
it staggers my memory. But the other thing that I wanted to
point out is that a couple of times when we hav gotten
cited for sales t o intoxicated, indeed the pe rson w as
l ega l l y i n t ox i ca t e d . Bu t we we r e ab l e t o go i nt o t h e L i qu o r
Commissi.on, show the se curity tape, and show how someone
acted while he was in our presence. Even an alc oholic,
severe alcoholic can be fine when he needs to be. And with
the short amount of time they' re in our establishments, we
don't see what they did before they got there nor do we see
what t h e y d i d a f t er w a r d s. I ' m don e .

S ENATOR BOURNE: Thank you. Are there questions? Seein g
none, thank you. Nex t testifier in opposition. Are there
any neutral testifiers?

DARNIN BARKER: ( Exh i b i t 4 1) Mr . Cha i r m an , m ember s o f t h i s
comm ttee, my name i s Darwin Barker, B-a-r-k-e-r. I'm an
.nsurance agent, have been for the last 17 years. I'm he r e
on a neutral side o f this today to look at both sides of
this bill that's coming before us. Today as a legal
responsibi.li.ty in the insur ance indu stry it 's our
responsibility to protect our people that we have i nsured,
whether i.t be p e rsonal lines or commercial lines. Som e
additional information that came about here awhile back was
that this was going to put an undue financial burden on the
establ shment as far as the cost of this liability coverage.
Nebraska is o..e of the few states that does not h ave thi s.
Farmers Insurance is one of 29 states that we currently do
bus.ness in. Most of tho s e states do have dramshop
l i a b i l i t y a nd w e d o p r o d u c e t h a t and ha v e t h at ava i l ab l e f or
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them. As you can see on the sh eet he re that liquor
liab lity is b ased o n t he amount of liquor sales of your
establishment, whether you be a restaurant or a sports bar
o r a f u l l - b l own bar . I n mo st s i t ua t i o n s, t he p r e f e r r ed
business is someone who does approximately 25 to 35 percent
of liquor sales. The rest could be in food sales. In that
situation, t.nat's a very good rate. As you can s ee the re,
for a mi llion dollar liability you' re looking at about
$2.51/1,000. That amounts to about. six-tenths of a cent on
a $2.50 drink. So the cost of liability is negligible in
that situation. As you grow in sales and so forth, if yo u
get up around the 50 percent mark or more, then you become a
bar. In that situat.ion, the rate does increase because the
exposure is there a s well. I n the thi rd ex ample I have
there a nd the high est exp osure you' re looking at
$22.46/1,000. That's about 5.5 cents on a $2.50 drink. So
the legal liability is there for the establishment to take
care of whatever liability they may have. It's up t o the
insurance company, if we have that establishment insured, to
protect. them and to represent them. And they have to prove
that our establishment was ne gligent. I mean it just
doesn't happen overnight. I mean they just can't say, well,
he was in a bar so you are negligent. That is not the case.
So you have to be diligent about what you do and how you do
business. I'm sure as you talk to most business today they
have l . ab ' l i. ty t o cov e r j u st ab o u t eve r yt h i n g . And t h i s i s
3us another extension of the liability of do ing b u siness
today. And I think in most situations I think most
establishments it's not going to do an undue burden on their
estab'ishments. And if you have any questions, I'd be glad
to take them.

SENATOR BOURNE: Thank you . Are there que stions for
Nr. Ba r k e r ? See i ng n on e , t han k you .

DARNIN BARKER: T ha n k y o u .

SENATOR BOURNE: Other testifiers in a neutral c apacity?
Senator Kr us e , t o c l o s e .

SENATOR KRUSE: Thank you , Senator Bourne and committee.
Respond to some of these things in as quick fa shion as I
can. First, the liability goes to those who have broken the
law. If they haven't broken the law, there is no liability
and that law is already spelled out. And v i s i bl y
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intoxicated is already spelled out in present legislation as
o ne of t h e w i t n e s ses i n d i c a t e d . The pe r s o n s t e p p i n g o u t s i d e
the bar, as was i ndicated, and then being arrested and
suddenly showing evidence would not be visibly intoxicated
in the bar to other witnesses, which would be necessary.
The burden o f p r o o f i s on t h e p l a i n t i f f , no t o n t he b ar
owner. T he plaintiff has to show and get witnesses to show
that the person was visibly intoxicated. Senator Foley, I
need to correct what I said before. I didn't hear the word
license. You said it, but I was thinking of a social host
for adults, you know, one-day stand­- a Li o n ' s Cl ub i s
serving alcohol at their party and so on. That is excluded
and so o n . Bu t i f t he y have a l i ce ns e , i f t h ey g et a
license, then they are covered by that. And that same point
w ould apply to your questions, Senator Flood. The bil l
applies only to those with a license and a server would not
have a license as we see it. If there's ways in which that
needs to be corrected, appreciate it. I very much
appreciated the testimony of several, especially of the
opponents to the value of training. Part of our intention,
a nd that's in the report section at the end, is that t h e
L iquor Co n t r o l C ommiss ion w i l l se t up m o r e t r a i n i n g . Th er e
is training now on the web or other sources. This would
apply to a situation like Whiteclay where licensed person,
i f they serve...if they hand a six-pack to somebody who is
already intoxicated so it does apply to a troublesome place
that we have there. Now the final thing would be the fiscal
note. First, we really do not want to hassle any dealers
and retailers. A nd I would respectfully suggest, leave it
up to the c ommittee, Mr. Chairman, t ha t you delete
Sections 14 and 1 5 wh ich have the i nsurance part of it
there. That is not necessary to the bill. It has been done
in other states. There would be certain value to it, but if
that's a hassle to anybody, that can be deleted. And in
deleting that, that deletes $17,000 of the fiscal note which
is to k ind of mo nitor that part of it. Th e rest of the
fiscal note I would quarrel with, and i t's related to
Section 17. And you' ll note in the fiscal note it says
ongoing costs. Well, Section 17, line 9, page 9 we think is
clear that is one report within two years. A nd we thin k
that would be helpful. We don' t...we see absolutely no need
to hire additional staff. Most of that information is
already available. DMV carries a lot of it, but it would be
helpful to k ind of know w hat's happening and wha t' s
happening in server training and that's where we' re kind of
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putting a little highlight under that. But I don't see the
fiscal note applying really at all here. An d if it is,
certainly we are open to taking that out b ecause this is
time when we need that.

SENATOR BOURNE: Tha nk y ou . Questions for Senator Kruse?
See ng n o ne , t . h an k y o u .

SENATOR KRIISE: Tha n k s t o a l l o f y ou .

SENATOR BOURNE: T hat will conclude t.he hearing o n LB 592
wi ' ,

'
conclude the h earings for t oday . (See also

I xh b i t ~2 ) T ha n k y ou .


