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The Committee on Judiciary met at 1:30 p.m. on Wednesday, January 23, 2013, in
Room 1113 of the State Capitol, Lincoln, Nebraska, for the purpose of conducting a
public hearing on LB50, LB148, LB128, LB142, and LB99. Senators present: Brad
Ashford, Chairperson; Steve Lathrop, Vice Chairperson; Ernie Chambers; Mark
Christensen; Colby Coash; Al Davis; Amanda McGill; and Les Seiler. Senators absent:
None.

SENATOR ASHFORD: Good afternoon, everyone. This is the first hearing for this
legislative session and we have some new members. I'll start out with Senator
Chambers from Omaha, one of our new members; Senator Davis is also a new
member; and Senator Seiler. So welcome to these new members. Senator Christensen
is...will be with us shortly; Senator McGill, of course, who's been with us; Senator Coash
who's been with us; and the vice...well, Senator McGill is the Vice, Vice Chair... [LB50]

SENATOR McGILL: Yes. [LB50]

SENATOR ASHFORD: ...and then Senator Lathrop, of course, the Vice Chair of the
Committee. And welcome to all of you. We have a few...most of you've been here
before. We have a few ground rules. One is that the...we ask those who wish to testify
to confine their comments to three minutes. You'll see a yellow light which will indicate
that it's time to sum up. And then, of course, if you have...we have questions and that
sort of thing that will extend the time. All of you who wish to testify fill...please fill out the
sheets that are on the desk in front of the testifier's desk, and if you don't wish to testify
but wish to indicate your neutrality or your opposition or your support, you may also do
that. The first bill is my bill, actually, LB50, and | will introduce it. Senator Lathrop, my
name is Brad Ashford. | represent Legislative District 20, and I'm here to introduce
LB50. The bill addresses the following issues: personal responsibility of an individual
over the age of 19; and the owner of a firearm, we are asking that they make certain
that they are keeping these guns secure while in the home and asking that they do so in
order to prevent, hopefully, some of the catastrophic incidents that we have
witnessed--or help prevent--some of the catastrophic incidents that we've seen in
Nebraska and also around the country. Senator Chambers remembers years ago
the...Chinowth I think was the name of the case. It was a young nine-year-old boy who
found a firearm on top of an icebox or refrigerator in the family home and accidentally
shot another child--killed him, and, of course, the horrific incidents at Von Maur and
other incidents that we're all aware of where it seems as if one of the causes was the
negligent leaving of a firearm in a home by a parent or guardian. And that firearm was
made accessible and the child, the juvenile, was able to take that weapon and commit
very, very, very horrible acts. This is a personal-responsibility measure. It doesn't in any
way, shape, or form prevent or prohibit in any way an individual from purchasing,
possessing, or using a firearm in a legal manner. We're asking that firearm owners be
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responsible. If they are not responsible, and if the weapons are left around the home
and they are accessible, and something happens where damage occurs because of a
person who is known to be mentally ill or otherwise not legally able to possess or carry
a firearm, that owner of the firearm would be legally responsible to the damaged party.
It's not unlike parental responsibility for a number of things that go on in life such as
motor vehicles and alcohol and those kinds of things where parents do bear
responsibility. And we often increase civil penalties and even criminal penalties for
those kinds of acts or lack of prudence and personal responsibility. The civil liability is
not criminal liability. What that means, of course, is that if there is damage done to a
third party by someone who gets access to that firearm who is not legally responsible or
is not legally able to possess that firearm, that owner is going to be civilly liable. In
talking to a number of gun store owners, one in particular in Omaha that | spent a lot of
time working with on these bills, the concern...they have expressed to me their support
and their sense that a personal responsibility, along with some of the work we're going
to be doing with mental health and juveniles especially, will...are important elements in
other...as well as looking at illegal firearms on the street and many other issues in
piecing together solutions to these horrific issues that we're faced with seemingly every
day. So with that, Mr. Vice Chair, | would undertake to answer any questions. [LB50]

SENATOR LATHROP: Anybody have any questions for Senator Ashford? Senator
Seiler. [LB50]

SENATOR SEILER: Mr. Chairman. Senator Ashford, on your exemption in this LB it
says, and being under the supervision of a person under age nineteen or older is an
exempt. I'm thinking that a high schooler 16 years of age has a driver's license, he can
buy a valid hunting license. [LB50]

SENATOR ASHFORD: Um-hum, um-hum. [LB50]

SENATOR SEILER: And he takes his trusty dog and he, by himself, goes out and
hunts. [LB50]

SENATOR ASHFORD: Right. [LB50]

SENATOR SEILER: Does he not...isn't he in violation of your exception then, because
he doesn't have a 19-year-old in supervision? [LB50]

SENATOR ASHFORD: Except for the exceptions down at the bottom which talk about
hunting and target shooting--that's at the bottom of page 2--would exempt that situation
in the underlined portion where it says.... [LB50]

SENATOR SEILER: Not limited to hunting and target shooting? [LB50]
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SENATOR ASHFORD: Yeah. [LB50]

SENATOR SEILER: You think that modifies the requirement of having a 19-year-old
with him, under the supervision? [LB50]

SENATOR ASHFORD: | think it does, but if it doesn't we can address that. If it does not,
then we can address that, but that's what it's intended to do. [LB50]

SENATOR SEILER: Yeah, I'd like to see us address that... [LB50]

SENATOR ASHFORD: Yeah. [LB50]

SENATOR SEILER: ...because I think that limitation violates the... [LB50]
SENATOR ASHFORD: Right. [LB50]

SENATOR SEILER: ...16-year-old that has a license... [LB50]

SENATOR ASHFORD: Right, to hunt. [LB50]

SENATOR SEILER: ...and hunts by himself. [LB50]

SENATOR ASHFORD: Right, right. [LB50]

SENATOR SEILER: Okay. [LB50]

SENATOR LATHRORP: I've got one question or one point to make and that is since it's a
civil proceeding, basically what you're doing is opening up the door for a tort action
against the gun owner... [LB50]

SENATOR ASHFORD: Correct. [LB50]

SENATOR LATHRORP: ...for a failure to properly secure a firearm. [LB50]

SENATOR ASHFORD: Correct. [LB50]

SENATOR LATHROP: And the standard is negligence, same as an auto accident or
something like that? [LB50]

SENATOR ASHFORD: Correct. Correct. [LB50]

SENATOR LATHRORP: | see no other questions. Do you want to close? [LB50]
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SENATOR ASHFORD: I'm fine waiving closing. [LB50]

SENATOR LATHROP: Okay, perfect. Then we will take the first proponent of LB70
to...pardon me, of LB50 to testify. And | don't know if we covered this? Do we have any
proponents, anybody here in support? Anyone here wish to testify in support of LB50?
Anyone here in opposition? Okay. And | don't know if we covered this but if we haven't,
you can come up to the front row and get in line if you like. But please fill out an intake
sheet and then we'll--do we put it in the box? Is that what we're doing? [LB50]

SENATOR ASHFORD: Yes. [LB50]
SENATOR LATHRORP: Or give it to the page? [LB50]
SENATOR ASHFORD: Or give it to the page is the best. [LB50]

SENATOR LATHRORP: That helps us keep a good record and when you testify, if you
wouldn't mind, begin by giving us your name and spelling your last name for us, please.
[LB50]

DR. BRYAN VAN DEUN: (Exhibit 1) Yes, sir. My name is Dr. Bryan Van Deun,
B-r-y-a-n, last name two words, V-a-n D-e-u-n. [LB50]

SENATOR LATHROP: You may proceed. [LB50]

DR. BRYAN VAN DEUN: Thank you. Senator Ashford and the Judiciary Committee, |
am speaking on behalf of the membership of the Nebraska Firearms Owners
Association, known as the NFOA, in opposition to LB50. We are once more here to
discuss the safe storage of firearms. This has been a recurring issue for the
Unicameral, and even though this bill changes how we may regulate the storage of
firearms, it continues to make the same types of errors. First, this bill fails to recognize
that persons of the age of 18 may legally purchase and possess long arms for any
lawful purpose. It then goes on to use vague and undefined wording of "unreasonably."
What is "reasonable?" There is no standard set, so Nebraskans would have no way to
determine if their firearms are stored in an acceptable manner or not. Do they need to
go to the extreme of having them disassembled and locked in safes? Or is a simple
trigger lock reasonable? What if no member of the household is a minor or mentally
incompetent? If the firearm were stored inside a locked home and a minor or mentally
incompetent person broke in, is that reasonable? What if the criminal trespassed and
entered the home through an unlocked door? Is that reasonable? What if the thief was
the child of a guest invited into the home and that child found a firearm unloaded and
with a trigger lock on it and then cut the trigger lock off the firearm? Is that reasonable or
unreasonable storage? Or consider this scenario: A homeowner's 17-year-old daughter
retrieved a firearm and uses it to defend herself against a criminal home invasion.
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Should the criminal be able to sue the homeowner for damages? Who gets to sue? Is it
just people physically harmed? If my child obtains someone’'s gun and the mere thought
scares me, then can | sue that gun owner as well? The NFOA has spoken with several
attorneys about this bill, and they all tell us this bill is completely unnecessary. Under
current law, no attorney would have any hesitation to file a negligence claim in a
situation covered by this proposed bill. The only thing this bill would do is to make it
easier for a plaintiff's attorney to make out their prima facie case for negligence. The
explicit language in the bill would allow attorneys to argue that leaving a firearm
unsecured or in any storage state that might be questionable for security is negligence
per se. This bill offers a major shortcut for trial lawyers to prove all the elements of a
negligence claim, such as duty, breach, causation, and damages, and according to the
attorneys we have spoken with, is completely unneeded. Instead of trying to punish
people making sincere attempts to secure their firearms, why don't we try to incentivize
doing a better job at securing firearms? Instead of using punishment, could we try a
positive incentive? What the NFOA proposes is a tax holiday for those buying secure
devices such as gun safes, lock boxes, and gun locks, the responsible gun owner would
pay no sales tax if purchased during the holiday. This could also be extended to include
firearms safety training classes if such safety training and education were priorities of
the Unicameral. [LB50]

SENATOR LATHRORP: Very good. Thank you, Doctor. [LB50]
DR. BRYAN VAN DEUN: Yes, sir. [LB50]

SENATOR LATHROP: Anybody have questions for Dr. Van Deun? Senator Chambers.
[LB50]

DR. BRYAN VAN DEUN: Yes, sir. [LB50]

SENATOR CHAMBERS: Doctor, I'm looking at this paragraph, the last one on the page,
probably the next to the last sentence. "The explicit language in the bill would allow
attorneys to argue that leaving a firearm unsecured or in any storage state that might be
guestionable for security, is negligence per se." When you have a per se violation, you
don't have to prove negligence. The mere occurrence is considered a basis for
recovery. So if they talk about "reasonableness," that lifts it out of the per se category
already because you have to establish that due care was not exercised. So you can
indicate to whoever the lawyers are that Senator Chambers disagreed with them. And if
they meant to say what you said they said, then they don't know the law. And that's not
a comment on all the rest of the points that you made. [LB50]

DR. BRYAN VAN DEUN: Thank you, Senator. [LB50]

SENATOR LATHROP: Very good. Thank you for your testimony, we appreciate hearing




Transcript Prepared By the Clerk of the Legislature
Transcriber's Office

Judiciary Committee
January 23, 2013

from you. Next opponent. [LB50]

RON JENSEN: Chairman Ashford, members of the Judiciary Committee, my name is
Ron Jensen. I'm a registered lobbyist appearing before you this afternoon on behalf of
the National Rifle Association and in opposition to LB50 as it's presently worded. As I've
pointed out in these hearings before, I'm an English major, not an attorney. So | turned
to a couple of attorneys to take a look at this bill. There were some things that were
troubling to them, and I'm going to pass that along without really passing judgment on it
myself. Both attorneys noted that though this legislation attempts to impact civil liability,
it's codified into the criminal...state criminal code, and asked why that is. And | don't
have that answer, perhaps you do. But again, I'll just note that for you. Beyond that,
counsel questioned the bill's apparent intent to assess civil liability in the absence of
injury or harm. The mere fact that a youth might access the firearm triggers liability, but
for what? Legal counsel also had a problem with the term "mentally incompetent" in that
it is vague and subject to interpretation. Apparently, there's no other place in the state
criminal code where that term appears. And federal firearms purchase and possession
prohibitions use the term "adjudicated" or "committed." While that term might not
encompass everyone we might choose to consider odd or disturbed, it does have the
same advantage as a light switch. It's either on or it's off and not subject to opinion,
conjecture, or speculation, which is almost certainly why it is used federally. In addition,
counsel informs me that an individual who carelessly leaves a gun accessible to an
individual that should not possess or use it and subsequently uses it in a manner to
cause injury or death or other harm, is already liable under present statutes establishing
ordinary liability, and that additional legislation such as LB50 sort of piles on to this
liability that already exists in tort law. We feel that if the aim of LB50 is to encourage
firearm owners to secure their guns, a better approach might be to create a carrot rather
than a stick. Negligence resulting in harm or damage already being compensable under
general tort law, you could incentivize a certain storage method by providing, for
example, that if a person without authorization obtains a firearm from a locked safe or
other container or disables a locking device that was correctly attached to that firearm,
the owner of the firearm is not civilly responsible for any damage or injury the person
might cause with it. Such a provision would give owners a strong reason to lock up their
guns because they would then be protected from various liability for the acts of another
person. It would not, however, seek to punish them for the acts of another person. If the
committee does wish to give LB50 further consideration, we strongly recommend that it
be so amended. [LB50]

SENATOR LATHROP: Thank you, Ron. Any questions for Mr. Jensen? Senator
Chambers. [LB50]

SENATOR CHAMBERS: Based on what you read, which | hadn't seen or heard before
you came... [LB50]
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RON JENSEN: Sure. [LB50]
SENATOR CHAMBERS: You're speaking for the NRA,... [LB50]
RON JENSEN: | am. [LB50]
SENATOR CHAMBERS: ...the National Rifle Association. [LB50]
RON JENSEN: | am. [LB50]

SENATOR CHAMBERS: They don't have any objection, if | understood you correctly, to
federal regulations or rules relative to safe storage of firearms? [LB50]

RON JENSEN: No. Senator Chambers, | really cannot speak to that. I'm hired to
represent them here in legislation that comes before the Nebraska Legislature. [LB50]

SENATOR CHAMBERS: So what you...you'd made reference to federal law. With
your...when you made reference to it... [LB50]

RON JENSEN: Sure. [LB50]

SENATOR CHAMBERS: ...that didn't mean that you support the federal law. Is that
correct? [LB50]

RON JENSEN: Well, | do support it and | happen to know that the NRA supports the
NICS, the national instant...NICS, National Instant Check System. And, in fact, in the
last session we worked to--along with the State Patrol--to make Nebraska NICS
compliant with particular reference to mental persons who have been adjudicated or
committed not being able to buy or possess a firearm. [LB50]

SENATOR CHAMBERS: And you do not, as far as you understand, believe that the
NRA is opposed to safely storing firearms and keeping them out of the possession of
those who ought not to have them? [LB50]

RON JENSEN: That's pretty broad. And I'm really not authorized to respond to that. I'm
sorry. [LB50]

SENATOR CHAMBERS: So then there are situations...I'll ask it a different way. [LB50]
RON JENSEN: Okay. [LB50]

SENATOR CHAMBERS: There are situations where the NRA favors firearms being
made available to people who ought not to have them, is that correct? [LB50]
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RON JENSEN: | don't think so. | don't believe that they do so favor that. [LB50]

SENATOR CHAMBERS: Okay, so then the way | phrased it the other way would be
correct too. [LB50]

RON JENSEN: Okay. [LB50]
SENATOR CHAMBERS: Okay. I'm just trying to be clear. [LB50]

RON JENSEN: | understand. | understand. But understand I'm on a kind of a limited
license so far as that's concerned. [LB50]

SENATOR CHAMBERS: Okay, that's all | have. Thank you. [LB50]
RON JENSEN: Okay. Thank you, Senator. [LB50]
SENATOR LATHROP: Senator Ashford, do you have a question? [LB50]

SENATOR ASHFORD: No, just getting away from the limited license and just using
common sense. If you had a young person in your home who was 15, let's say, and is
being treated for schizophrenia but not adjudicated mentally ill, and you knew that to be
a fact, and it was your child, and that juvenile was in the home, and you left a loaded
firearm on a dining room table and went to a movie, and that young person had a
delusion that he wanted to go out and shoot the neighbor, do you think that that is a
reasonable act to keep that gun on the table? [LB50]

RON JENSEN: No, | don't. And you tell me, because you're an attorney and I'm not,
would not that person already be liable under general tort law? [LB50]

SENATOR ASHFORD: | don't know. | don't know. [LB50]
RON JENSEN: You know, if--not to digress too far-- [LB50]

SENATOR ASHFORD: | don't think so. It's possible, but | think what we're saying
here...I think--1 know what the NRA is saying is because it's a gun it really--you're
making the gun liable, in effect. But...and we always get back to that every time we deal
with this issue. If there's a gun involved, then there's no liability, there's nothing. There's
no personal responsibility because anybody who would be opposed to something like
this, and maybe the wording is--as Senator Seiler has correctly stated--needs to be
cleaned up. But the basic idea of personal responsibility means you have to act...it
means acting reasonably and prudently under a certain set of circumstances you know
exist. And if you have a firearm--this is not a personal critique--but if you have a--but it's
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a general statement--if you have a firearm that you know can be a dangerous
instrumentality if it gets into the hands of somebody who you know is a young person
that's schizophrenic, and you know they have had episodes of...delusional episodes,
and you leave that gun accessible to that person--you leave that home, it seems to me
that that is the utmost...that's...I can't conceive of a better example of a lack of personal
responsibility. And that, you know, whether or not you can now--and | have to defer to
my colleague, Senator Lathrop, to know if there is civil liability in that case. But | think
it's very difficult to bring a civil case in that kind of situation. [LB50]

RON JENSEN: Both attorneys that | consulted, a Nebraska attorney and the NRA's
counsel, said that that individual would, indeed, be liable under present statute. [LB50]

SENATOR ASHFORD: Well, | don't know. I'll have to defer to my...the experts on the
committee, but thank you. That's all | have. [LB50]

SENATOR LATHROP: Okay. [LB50]

RON JENSEN: Can | say just another word about mental competency and mental
incompetency? [LB50]

SENATOR LATHROP: Briefly, briefly. [LB50]

RON JENSEN: You know, as we proceed with this--and we'll probably talk about that
again this session--dangerousness and violence is hard to identify--1 know more about
mental health than | do about law, actually--is extremely difficult to identify. Only 3
percent of mentally ill individuals are dangerous, a smaller proportion than the general
population. And psychiatrists will argue about whether it can be identified, and they're all
agreed that it pretty much can't be predicted. [LB50]

SENATOR ASHFORD: | disagree with you 100 percent. [LB50]

RON JENSEN: Okay. [LB50]

SENATOR LATHROP: Well, we probably will be talking about it given the events that
are taking place across the country. [LB50]

RON JENSEN: Okay. Thank you. [LB50]
SENATOR LATHROP: Thanks, Ron. Next opponent, if any. Good afternoon. [LB50]
JEREMY CADY: Good afternoon. Jeremy Cady. [LB50]

SENATOR LATHROP: Could you spell your last name, Jeremy? [LB50]
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JEREMY CADY: Last name's C-a-d-y. Members of the Judicial Committee, | wrote this
up last minute here. And I'm not a public speaker here so give me a little... [LB50]

SENATOR LATHRORP: That's okay. We listen to people that aren't public speakers, so
you're fine. [LB50]

JEREMY CADY: I'm here in opposition as a father, a gun owner, and also as a scout
leader and someone that works with youth. | agree that, you know, there's a
responsibility for us to keep our firearms put away and out of hands. What | don't agree
with is the legal ramifications that this bill puts in place above and beyond the negligent.
As | said, most responsible gun owners strive to secure firearms. | keep mine put away
at all times. I've got two children at home, and one of them is diagnosed with ADHD. So
[, you know, just because sometimes his thought processes always aren't right on, |
make sure everything stays in place. But it's something that's near and dear to me. |
think we would be better served by introducing youth education programs such as the
NRA's Eddie Eagle or the gun safe programs offered through the NSSF, the National
Shooting Sports Foundation, into our school curriculums and other youth programs.
There is quite a few other states that have this in place--that | don't have right now--but
there are many incidents across the nation which shows that these programs have
proved successful. And if you're not familiar with these gun safe programs, essentially
what they put forth is that they teach the children if they find a gun, whether it's out on
the playground, along the sidewalk, at grandpa's house, whatever, that they stay away.
Some of the main steps is that you keep everybody away, tell a trusted adult, and the
adult will come and take care of it. This is a program I've actually been trying to put
through in many different venues. And obviously, a lot of people are...a lot of places are
scared to get into this. But | truly believe that this would be a good way of trying to teach
those children that when they do come across a firearm that there's a time and a place
for it. And toying around with them when there's not an adult and stuff is not right.
[LB50]

SENATOR LATHROP: Very good. [LB50]
JEREMY CADY: That's about all | got. [LB50]

SENATOR LATHROP: Good. Well, thanks for coming down. This is your first time to
testify? [LB50]

JEREMY CADY: Yeah. [LB50]

SENATOR LATHRORP: All right. Well, you did a fine job. Let's see if anybody has
questions for you. | see none. All right, thanks for coming down. [LB50]

10
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JEREMY CADY: All right. Thanks, guys. [LB50]
SENATOR LATHROP: Good afternoon. [LB50]

JOHN WALLACE: Good afternoon. My name is John Wallace, first name, J-0-h-n, last
name, W-a-I-I-a-c-e. I'm here in opposition of LB50. The real reason here is that it fails
to define what is reasonable storage or reasonable precautions. What is reasonable
precautions to me may not be reasonable precautions to you. If | keep a firearm at my
home where | live by myself, where there are no mentally incompetent adults that
normally have access, that there are no children that are ever there, and | keep that
firearm, say, locked in a closet, an individual who is mentally incompetent could break
into the house, could break into the closet, steal the firearm, do somebody harm with it,
am | negligent in that? | mean, do you think | should be negligent in that? [LB50]

SENATOR LATHROP: That's a rhetorical question because...yeah, we'll just have you
testify, okay? [LB50]

JOHN WALLACE: Okay. [LB50]

SENATOR LATHROP: Because otherwise it'd take too long for all of us to express our
opinions today. [LB50]

JOHN WALLACE: All right. And that's the basic point | wanted to make. Firearms
accidents among children have been going down for years and years, they're now at
their historical lowest point ever. Most of this is attributed to improved storage devices,
improved safety and education for both adults and the children. And if this bill could be
better written, it might be something that | could get behind. But as it stands currently
now, it opens up the door for civil liability for law-abiding gun owners to far too extreme
of an extent in an area that is already covered. Again, we never did get a clear answer
on this, but already covered by negligence laws. That's pretty much all | got for you.
[LB50]

SENATOR LATHROP: Okay. [LB50]
JOHN WALLACE: This is all off the top of my head. Thanks for listening. [LB50]

SENATOR LATHRORP: All right, John. Do you represent an organization today or are
you just here on your own behalf? [LB50]

JOHN WALLACE: | represent the Nebraska Firearms Owners Association. I'm the
secretary of that organization, an elected board of directors. [LB50]

SENATOR LATHROP: Okay. Good. We'll see if anybody has any questions for you

11
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before we let you get away. Senator Chambers. [LB50]

SENATOR CHAMBERS: Brother John, | think you made a very reasonable statement
when based on the way the bill affects you right now you're opposed to it, but there
might be a way that could let you get behind it. And if | understood the thrust of your
testimony, it was dealing with the idea of what is reasonable. You mentioned that there
are courses and other information made available relative to devices and methods of
safely and properly storing weaponry. Those kinds of things | presume you feel are
reasonable in terms of keeping these guns out of the hands of the ones the bill aims to
keep it out of, right? [LB50]

JOHN WALLACE: This is correct. [LB50]

SENATOR CHAMBERS: See, you came and offered something, not just opposition. |
appreciate that. You're a young man. Keep developing like that, and one day you're
going to be sitting on this side of the table. [LB50]

JOHN WALLACE: Thank you very much for your time. If nobody has anything else.
[LB50]

SENATOR LATHROP: | see no other questions. Thank you, Mr. Wallace. [LB50]
JOHN WALLACE: All right. Thank you. [LB50]

SENATOR LATHROP: Anyone else here to testify in opposition? Anyone here in a
neutral capacity? Seeing none, that will close our hearing on LB50, Mr. Chair, brings us
to LB148 and back to our Chair, Senator Chairman Ashford. [LB50]

SENATOR ASHFORD: (Exhibit 2) Thank you, Senator Lathrop, members of the
committee. LB148 is a bill that would clarify that not only are firearms prohibited from
being in the hands of juveniles and convicted felons, but that ammunition is also
prohibited. In an effort to limit gun violence, we have already criminalized the sale,
transfer, and possession of firearms in most instances by juveniles under Section
28-1204.01, and in all instances by convicted felons and other prohibited persons under
28-1206 and 69-2422. LB148 would simply add the prohibition against the sale,
transfer, and possession of ammunition. We are...we currently allow juveniles to
possess or transfer firearms for legitimate sporting purposes or while under direct adult
supervision in an appropriate educational program, and we would continue to allow
such activities as it relates to ammunition. So a child who hunts or shoots skeet would
still be able to participate in both activities after passage of this bill. The unlawful
transfer of ammunition to a juvenile under this bill would be a Class Il felony, the same
as it is currently for the unlawful transfer of a firearm to a juvenile. The...it should be
noted that under federal law a person cannot sell, deliver, or transfer a handgun or

12
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handgun ammunition to a person under the age of 18 under 18 U.S.C. 922. LB148
would also add that it is a violation of Section 28-1206 to be a felon or a prohibited
person in possession of ammunition. A prohibited person would be a fugitive from
justice, a person subject to a current and valid domestic violence protection order and is
knowingly violating that protection order. Possession of ammunition by a convicted felon
or prohibited person would be a Class ID felony, as it is currently, for the possession of
a firearm. And that pretty well summarizes the bill, Mr. Vice Chair. [LB148]

SENATOR LATHROP: Okay. Any questions for Senator Ashford? | don't see any. Do
you want to waive close? [LB148]

SENATOR ASHFORD: Yeah. [LB148]
SENATOR LATHROP: Okay, terrific. We will take the first proponent of LB148. [LB148]

DON KLEINE: Good afternoon. My name is Don Kleine, K-I-e-i-n-e. I'm the Douglas
County Attorney and I'm here on behalf of the other Douglas County Attorney and the
Nebraska County Attorneys Association as a proponent of LB148. LB148 is...mirrors, to
some extent, the federal...current federal law that prohibits ammunition as well as a
firearm in the possession of a prohibited person. And that's what we're talking about
here. We're talking about either the sale to a juvenile or transfer to a juvenile that's not
allowed under federal law and state law and the possession by a prohibited person. So
if we have a situation where an individual is a prohibited person--a convicted
felon--tosses the firearm but has the magazine with the ammunition in it in his pocket,
he can be charged as a felon in possession or a prohibited person at that point in time.
So, you know, the purpose of the ammunition is obviously for a firearm. So again, it
seems to have that impact. And felons--a prohibited person--shouldn't have ammunition,
as well as the firearm. With our gun violence the way it has been, | think this is an
important law that needs to be amended to include ammunition. So we're in favor of this
bill. I'd be happy to answer any questions. [LB148]

SENATOR LATHRORP: Very good. Thanks, Don. Senator Chambers. [LB148]
SENATOR CHAMBERS: Transfer would mean sale, trade, or any other thing. [LB148]

DON KLEINE: Yeah, I think it...they said...that's the current law already, the transfer part
of it. It just includes ammunition now, as well as the firearms. [LB148]

SENATOR CHAMBERS: Well, that's what | meant...when we apply it to ammunition.
[LB148]

DON KLEINE: Yes. [LB148]
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SENATOR CHAMBERS: So a person...if we did not include ammunition, a person
who's not allowed to have a firearm could have bags of ammunition that will be sold or
given for the purpose of being used in a way that's not lawful. [LB148]

DON KLEINE: Exactly. [LB148]

SENATOR CHAMBERS: Okay. [LB148]

DON KLEINE: | mean, that's that...again, yeah. The person doesn't maybe have the
firearm but they get clips or ammunition, all that kind of thing. [LB148]

SENATOR CHAMBERS: And, Mr. Kleine, just for full disclosure you know that I'm very
concerned about juveniles, especially in my community, having guns, ammunition,
access to guns, or providing access to other juveniles to guns. And I'm just stating, you
know that's how | feel on this issue. [LB148]

DON KLEINE: You have been at the forefront of firearms and ammunition going to
juveniles, and also the tracing of firearms to find out where those guns come from that
end up in the hands of a juvenile. [LB148]

SENATOR CHAMBERS: And I'm just doing that so people will know in advance that |
have a position on this, that I've made it known. So | don't come to this like an empty
tablet and have to be persuaded. [LB148]

DON KLEINE: That's very true. [LB148]

SENATOR CHAMBERS: Okay, that's all that | have. [LB148]

SENATOR LATHRORP: | do want to ask one question, Don. [LB148]

DON KLEINE: Sure. [LB148]

SENATOR LATHRORP: You said that this mirrors federal law already? [LB148]

DON KLEINE: Yes. [LB148]

SENATOR LATHROP: So the federal statute has a prohibition against transferring
guns? [LB148]

DON KLEINE: Ammunition as well as the firearm. [LB148]

SENATOR LATHROP: And so why do we need this? What benefit are we going to
realize in Douglas County or in the state of Nebraska by having a statute that already
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mirrors federal law? [LB148]

DON KLEINE: Well, that's a good question but there's a lot of federal laws. They use
their discretion very--1 don't want to say--you know, they don't always prosecute
everything. They kind of leave it up to the state level. There are only certain cases that
the U.S. Attorney's Office will take. | think everyone is aware that probably 95 percent of
crime is prosecuted by state and local county attorneys, not the federal government.
And so they might have a federal law, but certainly | think we need a state law so that
we can enact it ourselves--not be dependent on the federal government to prosecute
those kinds of cases. [LB148]

SENATOR LATHROP: Okay, great. Thank you, | appreciate that answer. [LB148]
DON KLEINE: Sure. [LB148]

SENATOR LATHROP: | see no other questions. [LB148]

DON KLEINE: Thank you. [LB148]

SENATOR LATHROP: Thanks for coming down today. [LB148]

DON KLEINE: Sure. [LB148]

SENATOR LATHROP: Anyone else here in support of LB148? Anyone here to testify in
opposition to LB1487? [LB148]

JERRY SOUCIE: (Exhibit 3) Good afternoon, members of the committee, Senator
Lathrop. | have some observations regarding this bill. [LB148]

SENATOR LATHROP: Why don't you give us your name first. [LB148]

JERRY SOUCIE: I'm sorry. Jerry Soucie, it's S-0-u-c-i-e, and I'm appearing here just as
a private citizen and as a private attorney, not on behalf of any organization. | have
some observations regarding what's kind of been happening over a number of years.
And one of the problems | see with this bill is a continuation of getting away with
something...a committee | was on several years with Senator Brashear regarding trying
to reduce the levels of incarceration. My problem with this bill is you have possession of
ammunition as a strict liability offense is a ID felony. What that means is that it's a
mandatory minimum of three years. You cannot be placed on probation even if your
felony was 40 years ago. You cannot be placed on probation, you get no good time if
you go to prison, and you may not have been involved in any sort of intentional criminal
activity whatsoever. It's strict liability. Second portion of that statute provides that if
you're in a car and there is ammunition in the car, even if you didn't put it in that car,
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even if you didn't even know it was there, it is a prima facie case that you are a felon in
possession of a firearm. You're going to prison for a mandatory minimum of three
years--no good time, no parole, no nothing. Second thing | think you need to understand
is that not all felons are created equal. There are different levels of felony. You get
felony fourth offense DWI, you're treated the same as if your prior felony was for first
degree sexual assault. Third, | think you need to understand that there will be disparate
application of this statute throughout the state. It's going to be applied in Douglas
County for the things that Don Kleine talked about when they're chasing somebody in
north Omaha and he drops the gun and they find ammunition in the back of the car. But
it's not going to be prosecuted out in Alliance, Nebraska, where Bob had a DWI fourth
offense and they find ammunition in the back of his car when he goes out fishing with
his buddy, John. It's not going to happen. The third thing...the fourth thing that's going to
happen is this is an invitation...and | know in Douglas County you've had a problem in
Douglas County with your CSI unit where they were planting evidence in cases. Think
how easy...it's difficult for a police officer to do a throw-down gun. It is easy for a police
officer to do a throw-down ammunition. It's untraceable, it's fallback. You're going to
start now finding, if this bill passes, probable cause based...you know, | stopped the car.
| was sort of suspicious. When | looked in the back seat, | thought | saw a round in the
back of the seat--in the back seat. Therefore, | searched the whole car and | found X, Y,
and Z. | think in this...you need to rethink how much we want to have these mandatory
minimums because | think they're a horrible mistake. It costs $36,000 per year. This bill
costs $160,000 every time there's an arrest if there's a conviction--$160,000--without
having any charges to the court, to the prosecution, the defense attorney. Thank you.
[LB148]

SENATOR LATHROP: Very good. Thanks, Jerry. Are there any questions for Mr.
Soucie? [LB148]

SENATOR DAVIS: You get this $160,000 figure from a three-year sentence? [LB148]

JERRY SOUCIE: It's the VERA Institute. In fact, I'll provide a copy. That's a study they
did of what it costs per year in Nebraska for incarceration. [LB148]

SENATOR CHAMBERS: A comment. [LB148]
SENATOR LATHROP: Senator Chambers. [LB148]

SENATOR CHAMBERS: Mr. Soucie, | made a very strong and forceful statement about
being concerned about the issues being addressed here, but | feel even more strongly
about the matters that you brought to our attention in connection with this bill.
Sometimes an idea, if it were to be freestanding with some safeguards built into it,
would have a different impact than when it's interwoven in existing legislation that
already has penalties and so forth. So whereas | came here thinking this bill was pretty
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good, | have to be practical. I'm trying to get information on some shootings right now in
Omaha where | think there was a throw down. | do not believe that a person who's had
a lot of contact with the criminal justice system is going to be in the presence of two
cops and they've got the drop on him and somehow he gets out a gun and he drops it
on the ground. Then he dives for the gun, and both cops shoot him. And I'm supposed
to swallow that? And like | say, I'm trying to get reports on it. So I've altered my position
based on my knowledge of how Omaha police have done. | have worked with Mr.
Kleine on some other matters where charges were brought against some black women,
and it was clear from the evidence that they were the victims of the police. One had
been cut and blood was on the side of the car, and the cop claimed that she got a cut
when he had to take her to the ground. And there was no reason because it had to do
with violation of a curfew at a park. | brought it to the chief. He wouldn't do anything.
They wanted to charge the woman with some felony possession of controlled
substances, but it was prescribed medicine for which she had doctor's prescription. So
when we do involve the Omaha police, who to me basically are gangsters--yeah, | said
and | meant it--and there have been cases where the chief has intervened to help some
of them get away. One situation--and this is to show that I'm not just looking at this, but
it provides a context which you said. There was an officer who heard...overheard others
talking about planting drugs in the trash bags of some guy they were trying to get, and
they couldn't get anything on him. So the officer who overheard it made the mistake of
notifying his superiors. Well, to protect the ones who had been exposed, action was
taken by the chief at a time when it's your word against this person's word. You say you
heard them say this, they deny they said it. And in talking to different law enforcement
people and reading, when there is a set of circumstances like that, they allow--because
they're watching it--they allow it to play out to see if this is going to be done. | had even
written to the district judges to ask them to convene a grand jury to look into this. | didn't
even get a response. So I'm saying all that to indicate that you push the right buttons to
make me look at this bill and in an entirely different way. | do not think that juveniles
ought to have ammunition, guns, or anything else. But sometimes there is a bigger
issue, and judgments and decisions have to made where you weigh one thing against
the other. And you have to come down on the side that you feel, with all the facts you
have at your disposal, come down on the side that prevents a greater harm. So | will
discuss this with my colleague, Senator Ashford, later on to see exactly what I'm going
to do. [LB148]

JERRY SOUCIE: Senator, | don't want to come here with the idea that I'm pro
ammunition in the hands of felons. But my concern is, is that when you set up a strict
liability offense, without any criminal intent whatsoever, without any criminal knowledge,
you make it a strict liability offense. And then you say, and if that happens, you're in a
car with ammunition, you go to prison for three years--no good time. | don't think that's
worth $160,000 taxpayers' money. And that money, and in those prosecutions, are
going to happen in Douglas County left and right. And everybody in the rest of the state
of Nebraska is going to pay the cost of the incarceration for the people from Omaha. It's
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not going to be the other way around. And | think you're going to have a bill where
Department of Corrections is going to ask for another $5 million. Well, with these
mandatory minimums, $5 million is just a down payment. You're going to be looking at a
lot more than that. Thank you. [LB148]

SENATOR CHAMBERS: And just one other point you made me think of. And...well, this
bill was passed when | wasn't here. They made shooting from a vehicle a crime--I don't
know if you have to be shooting at anybody--in Douglas County, but out in the country
you can do that very same act. The very same danger will be created, but it's not a
crime out there. So they do make distinctions in this Legislature. [LB148]

JERRY SOUCIE: Senator, on that bill--I've very familiar with that bill, very familiar.
[LB148]

SENATOR ASHFORD: So are we, | think, Mr. Soucie. [LB148]
JERRY SOUCIE: | know. [LB148]
SENATOR ASHFORD: Thank you. [LB148]

JERRY SOUCIE: It was...it's a provision of the bill that was comprehensive. But in any
event, I'm currently trying to figure out the disparate application. I'm searching for a
white person who's been charged on that statute. It has been predominantly applied to
black people. The statute applies to 1.8 percent of the territory of the state of Nebraska,
captures 95 percent of the black population. Do I think it was intentionally, on the part of
the Legislature, designed to be that way? No, but it was a Douglas County bill and that's
the consequences. Thank you. [LB148]

SENATOR CHAMBERS: And that's all that | have. [LB148]

SENATOR LATHROP: Very good. Thanks, Jerry. Anyone else here in opposition to
LB148? Anyone here in a neutral capacity? Senator Ashford waives close and that will
close our hearing on LB148. It looks like we're on to LB128. That's a Coash? Okay.
[LB148]

SENATOR ASHFORD: Senator Coash. [LB148]

SENATOR COASH: (Exhibits 13, 14) Thank you, Chairman Ashford. Good afternoon,
fellow memb