LB 1435

LEGISLATIVE BILL 1435
Approved by the Governor March 24, 1972

Introduced by Pesticides Interim Study Committee, Loran
Schmit, 23rd District, Chairman

AN ACT to amend sections 81-1502, 81-1503, 81-1504,
81-1505, 81-1506, 81-1507, 81-1508, 81-1509,
81-1510, B81-1511, 81-1513, 81-1518, B81-1525,
81-1527, and 81-1528, Revised Statutes
Supplement, 1971, relating to the Department
of Environmental Control; to clarify the
responsibilities of the Environmental Control
Council and the Director of Environmental
Control; to provide an exemption; to reduce
the time by which local programs must comply
with state standards; to repeal the original
sections and also section 81-1515, Revised
Statutes Supplement, 1971; and to declare an
emergency.

Be it enacted Ly the people of the State of Nebraska,

Section 1, That section 81-1502, Revised
Statutes Supplement, 1971, be amended to read as follows:

81-1502. As used in sections 81-1501 to B1-1532,
unless the context otherwise regquires:

(1) Air contaminant or air contamination shall
Bean the presence in the outdoor atmosphere of any dust,
fume, mist, smoke, vapor, gas, or other gaseous fluid, or
particulate substance differing in composition from or
exceeding in concentration the natural components of the
atmosphere;

(2) Air pollution shall mean the presence in the
outdoor atmosphere of one or more air contaminants or
combinations thereof in such gquantities and of such
duration as are or may tend to be injurious to human,
plant, or animal life, or property, or the conduct of
business;

(3) Chairman shall mean the chairman of the
Environmental Control Council, and council shall mean the
Environmental Control Council;

(4) Complaint shall mean any charge, however
informal, to or by the council, that any person OrL
agency, private or public, is polluting the air,_land. ar
¥ater or is violating the provisions of sections 81-1501
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to 81-1532 or any rule or regulation of the council in
respect thereof;

(5) Control and controlling shall include
prohibition and prohibiting as related to air, land, oI
¥ater pollution;

(6) Department shall mean the Department of
Environmental Control, which department is hereby
created;

{7) Director shall mean the Director of
Environmental control, which position is hereby
established;

(8) Disposal system shall gmean a system for
disposing of wastes, either by surface or underground
methods, and includes sewerage systems and treatment
works, disposal wells and fields, and other syste=ms;

(9) Emissions shall mean releases or discharges
into the outdoor atmosphere of any air contaminant or
combipnation thereof;

(10) Person shall pean any individual,
partnership, association, public or private corporation,
trustee, receiver, assignee, agent, municipality or other
governmental subdivision, public agency, officer or
governing or managing body of any municipality,
governmental subdivision or public agency, or any other
legal entity except the Department of Environaental
Control; €ounciis

{(11) Rule or regulation shall mean any rule or
regulation of the counexi departpent:

(12) Sewerage system shall mean pipe lines,
conduits, pumping stations, and force wmains, and all
other constructions, devices, appurtenances, and
facilities used for collecting or conducting wastes to an
ultimate point for treatment or disposal;

(13) Treatment works shall mean any plant or
other vwvorks used for the purpose of treating,
stabilizing, or holding wastes;

(14) Wastes shall mean sewage, industrial waste,
and all other liquid, gaseous, solid, radioactive, or
other substances which may pollute or tend to pollute any
waters of the state;

(15) Refuse shall mean putrescible and
nonputrescible solid wastes, except body wastes, and
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includes garbage, rubbish, ashes, incinerator ash,
incinerator residue, street cleanings and solid wmarket
and industrial wastes;

(16) Garbage shall mean rejected food wastes,
including waste accumulation of animal, fruit or
vegetable matter used or intended for food or that attend
the preparation, use, cooking, dealing in or storing of
meat, fish, fowl, fruit or vegetables, and dead animals
rejected by rendering plants;

(17) Rubbish shall mean nonputrescible solid
wastes, excluding ashes, consisting of both combustitle
and noncombustible wastes, such as paper, cardboard, tin
cans, yard clippings, wood, glass, bedding, crockery, or
litter of any kind that will be a detrisent to the public
health and safety;

(18) Junk shall mean old scrap, copper, brass,
iron, steel, rope, rags, batteries, paper, trash, rubber
debris, waste, dismantled or wrecked automobiles, or
parts thereof, and other o0ld or scrap ferrous or
nonferrous material;

(19) Land pollution shall mean the presence upan
or within the land resources of the state of one or more
contaminants or combinations thereof, including, but not
limited to, refuse, garbage, rubbish, or Jjunk, in such
quantities and of such quality as will or are 1likely to
fa) create a nuisance; 4o (b) be harmful, detrimental or
injurious to public health, safety or welfare; ¢o [(g) be
injurious to plant and animal life and property; +¢o oI
{d) be detrimental to the economic and social
development, the scenic beauty or the enjoyment of the
natural attractions of the state;

(20) Water pollution shall mean contamination or
other alteration of the physical, chemical, or biological
properties of any vaters of the state, including change
in temperature, taste, color, turbidity, or odor of the
waters or such discharge of any liquid, gaseous, solid,
radioactive, or other substance into any waters of the
state as will or is likely to create a nuisance or render
such waters haraful, detrimental or injurious to putlic
health, safety or welfare, or to domestic, cosmercial,
industrial, agricultural, recreational or other
legitimate beneficial uses, or to livestock, wild
animals, birds, fish or other aquatic 1life, or degrade
the vater from its intended use; and

(21) Waters of the state shall mean all wvaters
within the Jurisdiction of this state including all
streams, lakes, ponds, impounding reservoirs, marshes,
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vatercourses, waterways, wells, springs, irrigation
systems, drainage systems, and all other bodies or
accumulations of water, surface and underground, natural
or artificial, public or private, situvated wholly or
partly within or bordering upon the state.

Sec. 2. That section 81-1503, Revised Statutes
Supplement, 1971, be amended to read as follows:

81-1503. (1) The Environmental Control Council
is hereby created. The council shall consist of sixteen
mesbers to be appointed by the Governor with the advice
and consent of the Legislature as follows: One
representative of the food products manufacturing
industry, one representative of conservation, one
representative of the agricultural processing industry,
one representative of the automotive or retroleum
industry, one representative of the chemical industry,
one representative of heavy industry, one representative
of the power generating industry, one representative of
agriculture actively engaged im crop production, one
representative of labor, one professional engineer
experienced in control of air and water pollution and
solid wastes, one physician knowledgeable in the health
aspects of air, water and land pollution, one
representative from county government, two
representatives from municipal government, one of whom
shall represent cities other than those of the primary or
metropolitan class, one representative of the 1livestock
industry, and one representative of the putlic at large.

{2) Within thirty days after May 26, 1971, the
Governor shall appoint the initial sixteen members to be
appointed by him. Members shall serve for terms of four
years, except that of the members first agppointed, eight
shall be appointed for terms of two years and eight shall
be appointed for terms of four years. A1l appointeents
shall be subject to confirmation by the Legislature when
initially made, and shall be subject to reconfirmation by
the Legislature after the appointee has served for two
years. If the Legislature fails to reconfirsm a menmber,
the Governor shall appoint a successor for the balance of
the term. When-a-vacancy-occurs;-appointasent—+o-£i1i-the
vacancy-shali-te-made-for-the-baiance-of--the--terns As
the terms of the 1initial appointees to the council
expire, succeeding appointees shall be representatives of
the same segment of the public as the previous appointee,
and such successors shall be appointed to four-year
terms, except appointees to vacancies occurring from
unexpired terms, in which case the successor shall serve

out the term of his predecessor. Members whose terms
have expired shall continue to serve until their
successors have been appointed. All members shall be
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citizens and residents of the State of Nebraska.

(3) Menmbers may be removed by the Governor for
inefficiency, neglect of duty, or misconduct in office,
but only after delivering to the member a copy of the
charges and affording him an opportunity to be publicly
heard in person, or by counsel, in his own defense, upon
not less than ten days' notice. Such hearing shall be
held before the Governor. When a meamber is removed, the
Governor shall file, in the office of the Secretary of
State, a complete statement of all charges wmade against
such member and the findings thereon, together with a
complete record of the proceedings.

{(4) The council shall elect from its members a
chairmany gpd a vice-chairman, amnd--seecretary who shall
hold office at the pleasure of the council. The
vice-chairman shall serve as chairman in case of the
absence or disability of the chaireman. The director
shall serve as secretary of the council _and shall keep
all records of meetings of and actions taken by the
council. He shall be promptly advised as to such actions
by the chairman. He--shaii--perform--other--duties--a=s
deterained-by-t+he--councii;--not——-inconsistent--yith--the
tuiesj-reguiationa;-and-poliicies-adopted-by--the--counecii
under-the-authority-of-sections--61-1503--4+0--84-1532--o¢
specific-anthority-othervise-given-by-the-counciis

(5) The members of the council, while engaged in
the performance of their official duties, shall receive
compensation at the rate of forty dollars per day while
so serving, including travel time. In addition, wmenmkers
of the council shall receive reimbursement for actual and
necessary expenses on the same basis and sultject to the
same conditions as full-time state employees.

(6) The council shall hold at least four
meetings, once each calendar quarter at a time and place
fixed by the council and shall keep a record of its
proceedings, which shall be open to the putlic for
inspection. Special wmeetings may be called by the
chairman. Such special meetings must be called by hinm
upon receipt of a written request signed by two or more
mewbers of the council. Written notice of the time and
place of all meetings shall be mailed in advance to the
office of each member of the council by the secretary.
The majority of the members of the council shall
constitute a gquorua.

(7) The council shall submit to the Governor a
list of names from which he shall appoint the Director of
Environmental Control,_who_shall be experienced in air,
vater and 1land pollution control, and who may be
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otherwise an employee of the state governasent. The
director-shaii--exercise--adainistrative-—supervision--of
atr;-water-ard-iand-poiiution-control-prograns-adopted-by
the-councii-and-in-the-interin-betveen-—neetings——of--the
councii-shaii-have—anthority-to-perfora;-in-the--nase--of
the-councit;-aii-functions—and-duties-deiegated-to-his-by
the-counciis--Fhe-councii-nay-by-resoluntion-delegate--any
of-the-povers-and-duties-vested-in-tt-by-sections-841-1504
to-81-1532-to--the--director;--except-—-the--adoption--and
pronuigation-of-standards;--ruies——and--reguiations;--the
revocation-of-pernits;—and-the-issuance;-nodification;-or
revocation-of-orders-except--in--cases--of--energency--as
provided-in-sections-81-1584-to--84-4532< The _director
ﬂgl_;_bs_ggéggg§i»glg_§Qs-eﬁl;ni.ﬁnmgn_ﬂ_shs_gsp;_r._t-s_n&
apd_all stapndards. rules apd regulations adopted pursuant
to_Chapter 81, article 15. All such standa _515“ s_apd
regulatigns shall_ _be adopted by the council, after
consideration of the recommendations of _the director.
211 arants to political subdivisiops under the gogsx.tu_n:
the department shall be =made by _the __director _
accordance with priorities established “by_the cgungil, A
malority of the members of the council sbhall constitute a
qgg_gl_jgr_;gg_;;gn§gg§;9n of business. _The affirmative
3ote of a majority of all members of the QQ“HCil Shill be
necessary_ _for _the adoption _of s;anﬁarﬂg___xglgg_ gng
regulations.

{8) Before the director shall enter upon the
duties of his office, he shall take and subscribe to the
constitutional oath of office, and shall, in addition
thereto, swear and affirm that he holds no other public
office nor any position under any political committee or
party. Such oath and affirmation shall be filed with the
Secretary of State.

(9) The department shall employ, compensate, and
prescribe the powers and duties of such officers,
employees, and consultants, in accordance with the laws
of this state, as may be necessary to carry out the
provisions of sections 81-1501 to 81-1532.

(10) The Governor's Keep Nebraska Beautiful
Comnittee may ke eaployed by the department for such
special occasions and projects as the department wmay
decide. Reimbursement of the Keep HNebraska Beautiful
Cosmittee shall be made from state and appropriate
federal matching funds for each assignment of work by the
department.

(11) The department is hereby designated as the
state air pollution and water pollution control agency
for this state for all purposes of the Pederal \Air
Quality Act of 1967 and the FPederal Water Pollution

1234 -6-



LB1&43%

Control Act, as amended (33 United States Code 466), and
‘for the administration of all federal and state grants
and incentives for environmental protection, anrd it is
hereby authorized to take all action necessary or
appropriate to secure to this state the benefits of those
acts.

Sec. 3. That section 81-1504, Revised Statutes
Supplement, 1971, be amended to read as follows:

81-1504. The department shall have and may
exercise the following powers and duties:

(1) To exercise exclusive general supervision of
the administration and enforcement of the provisions of
sections 81-1501 to 81-1532 and all rules and regulations
and orders promulgated thereunder;

(2) To develop comprehensive prograss for the
prevention, control and abatement of new or existing
pollution of the air, vaters and land of the state;

(3) To advise, consult, cooperate, and contract
with other agencies of the state, the federal governasent,
other states and interstate agencies, and with affected
groups, political subdivisions, and industries in
furtherance of the purposes of sections 81-1501 to
81-1532;

(4) To accept and administer loans and grants
from the federal government and from other sources,
public or private, for carrying out any of its functions,
which loans and grants shall not be expended for other
than the purposes for which provided;

{5) To encourage, participate in, or conduct
studies, investigations, research and demonstrations
relating to air,_land., and water pollution and causes and
effects, prevention, control, and abatement thereof as it
may deem advisable and necessary for the discharge of its
duties under sections 81-1501 to 81-1532, using its own
seapers--and staff or by using private research

organizations under contract;

(6) To collect and disseminate information and
conduct educational and training programs relating to
air, water and land pollution and the prevention, control
and abatement thereof;

{7) To adopt, modify or repeal and promulgate
standards and criteria of quality of the air, waters and
land of the state under such conditions as the council
may prescribe for the prevention, control and abatement
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of pollution; Proyided., that such standards or criteria
and rules and regulations having the force and effect of
standards and criteria shall not be more restrictive or
stringent than standards or «criteria promulgated or
issued by any agency of the United States governement
pertaining to the same subject matter;

(8) To adopt, modify, repeal, and promulgate,
after due notice and hearing, and to enforce, rules and
regulations implementing or effectuating the powers and
duties of the counext department under the provisions of
sections 81-1501 to 81-1532 and as the council may deen
necessary to prevent, control, and abate existing or
potential pollution;

{9) To issue, modify, or revoke orders: (a)
Prohibiting or abating discharges of wastes into the air,
waters or land of the state; {b) requiring the

construction of new disposal systems or any parts thereof
or the modification, extension of or the adoption of
other remedial measures to prevent, control or atate
pollution; and (c) setting standards of air, _land, and
water quality or evidencing any other deteramination by
the council under the provisions of sections 81-1501 to

81-1532;

(10) To administer state grants to municipaiities
and political subdivisions for the construction of sewage

treatment works apnd facilities to dispose of water
treatment plant wastes;

(11) To (a) hold such hearings and give notice
thereof, (b) 1issue such subpoenas requiring the
attendance of such witnesses and the production of such
evidence, ({(c) administer such oaths, and (d) take such
testimony as the council by resolution thereof deens
necessary, and any of these powers may be exercised on
behalf of the council by any-sember-thereef-or a hearing
officer designated by resolution;

(12) To require submission of plans,
specifications, and other data relative to, and to
inspect construction of, disposal systems or any part
thereof prior to issuance of such permits or approvals as
are required by sections 81-1501 to 81-1532;

(13) To issue, continue in effect, revoke, modify
or deny permits, under such conditions as it the_djrector
may prescribe, consistent with the stapdards. zules and
regulations adopted by the council, to prevent, control
or abate pollution, or for the discharge of wastes into
the air, land, or vaters of the state, and for the
installation, nodification or operation of disposal
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Systems or any parts thereof;

(14) To require proper maintenance and operation
of disposal systenms;

(15) To exercise all incidental powers necessary
to carry out the purposes of sections 81-1501 to 81-1532;

{16y-Fo-set-up-a-bureaun;-division;-or-section--of
air-peiiution—controi—and-n-bureau:-divisien;—or-—section
of—vater-peiiution—controi—to—he—administeted-ty {16) __1I9
establish bureaus, divisions, or_sections for the control
of air pollution, water pollutiop. and_solid _wastes. to
be_adepipistered by full-time salaried bureau, division or
section chiefs, and to delegate and assign to each such
bureau, division, or section and the officers and
employees therein, anmy the duties er apd powers granted
to the councii-in-sections—e4—45ei—to-ei-isa27—exeept-the
pover-to-promuigate-rutes-and-reguiations department _for
the enforcepent of the provisions of Chapter 81, _article
13, _and the standards, rules apd regulatiops _adopted

PUrsuapt thereto;

(17) To regquire access to existing and availakble
records relating to emissions or discharges which cause
or contribute to-air--contaminations to air, _lapd, _or
¥ater pollution;

(18) To obtain such scientific, technical,
administrative and operational services including
laboratory facilities, by contract or otherwise, as the
council deems necessary;

(19) To encourage voluntary cooperation by
persons and affected groups to achieve the purposes of
sections 81-1501 to 81-1532;

(20) To encourage local units of government to
handle air,_lapd, and wvater pollution problems within
their respective Jjurisdictions and on a cooperative
basis, and to provide technical and consultative
assistance therefor;

(21) To consult, upon the request of any person
proposing to construct, install or otherwise acquire an
air or water contaminant source or device or system for
control thereof, with such person concerning the efficacy
of such device or system, or the air or water pollution
problem which may be related to the source, device or
system. Nothing in any such consultation shall be
construed to relieve any person from compliance with
sections 81-1501 to 81-1532, rules and regulations in
force pursuant thereto, or any other provision of law;
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(22) To require all persons engaged or desiring
to engage in operations which result or which may result
in air, water or land pollution to secure a permit prior
to installation or operation or continued operation;

(23) To enter and inspect, during reasonatle
hours, any building or place, except a building designed
for and used exclusively for a private residence;

(24) To receive or initiate complaints of air,
vater or land pollution, hold hearings in conmpnection with
air, water or 1land pollution and institute legal
proceedings in the name of the state for the control or
prevention of air, water or land pollution and for the
recovery of penalties, in accordance with sections
81-1501 to 81-1532; and

(25) To delegate, by contract with governamental
subdivisions which bhave adopted local air, vater or 1land
pollution control programs approved by the council, the
enforcement of state-adopted air, water or land pollution
control reqgulations within a specified region surrounding
the jurisdictional area of the governmental subdivisions;
g;ggiggg‘ prosecutions commenced under such contracts are
conducted by the Attorney General or county attorneys as
provided in sections 81-1501 to 81-1532s; and

(26) To conduct tests_apd take sasples of air,
water or land contasipapts. fuel. _process _psaterials _or
any__other _substapce which _affects __or may _affect
discharges__of__emissions _of __air, _ vater __or __land
coptaminants__from _any _source, _giving _the gwper __oI
operator a_receipt for the sample obtained.

Sec. U. That section 81-1505, Revised Statutes
Supplement, 1971, be amended to read as follows:

81-1505. (1) In order to carry out the purposes
of sections 81-1501 to 81-1532, the director councjil
shall adopt rules and regulatioms which shall set
standards of air, water and land gquality to be applicable
to the air, waters and land of this state or portions
thereof. Such standards of quality shall be such as to
protect the public health and velfare and the present and
prospective future use of such waters for public water
supplies, propagation of fish and agquatic life and
wildlife, recreational purposes, and agricultural,
industrial, and other legitimate uses. The council shall
classify air, water and land contaminant sources
according to levels and types of eamissions and other
characteristics which relate to air, wvater and land
pollution, and may require reporting for any such class
or classes. Such classifications and standards sade
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pursuant to this subsection may be made for application
to the state as a whole or to any designated area of the
state, and shall Lte made with special reference to
effects on health, economic and social factors, and
physical effects on property. Such stapndards and

ElﬂﬁlMﬁMLQLDS-Q!ﬂQeQ as_detersined necessary by

(2) Any person operating or responsible for the
operation of air, water or land contaminant sources of
any class for which the rules and regulations of the
council reguire reporting shall make reports containing
information as may be required by the couneii gggagtlegt
concerning location, size and height of contasinant
outlets, processes employed, fuels used and the nature
and time periods or duration of emissions, and such other
information as is relevant to air, water or land
pollution and is available. Such---standards---and
classifications-nay-be—-anended--fron—-time--to--tinme--as
detersined~to-te-necessary-by-the-counciis

(3) Prior to adopting, amending, or repealing
standards and classifications of air, water and 1land
quality, the council shall, after due notice, conduct
public hearings thereon. Notice of public hearings shall
specify the waters or the area of the state for which
standards of air, vater or land are sought to be adopted,
amended or repealed and the time, date and place of such
hearing. Such hearing shall be held in the general area
to be affected by such standards. Copies of such notice
shall be:

(a) Putlished at least +twice in a nevwspaper
regularly published or circulated in a county or counties
bordering or through which flow the waters or the
atmosphere of which is affected, or the particular
portion of land which is affected, for which standards
are sought to be adopted. The first date of publication
shall not be more than thirty days nor less than tventy
days before the date fixed for such hearing; and

(b) Mailed at 1least twventy days before such
hearing to such persons and political subdivisions as the
council has reason to believe may be affected by the
proposed standards.

(4) Standards of guality of the air, waters or
land of the state or any amendment or repeal thereof
shall become effective upon adoption by the council and
filing in the office of the Secretary of State. In
adopting standards of air, water and land gquality or
making any amendment thereof, the council shall specify a
reasonable time for persons discharging wastes into the
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air, waters or land of the state to comply with such
standards and upon the expiration of any such period of
time shall revoke or modify any permit previously issued
which authorizes the discharge of wastes into the air,
wvaters or land of this state which result in reducing the
quality of such air, waters or land below the standards
established therefor by the council.

(5) A1l standards of quality of air, waters or
land adopted pursuant to law prior to May 26, 1971 and
applicable to specified air, wvaters or land are hereby
approved and adopted as standards of quality of such air,
vaters or land.

Sec. 5. That section 81-1506, Revised Statutes
Supplement, 1971, be amended to read as follows:

81-1506. (1) It shall be unlawful for any
person:

{(a) To cause pollution of any air, waters or land
of the state or to place or cause to be placed any wastes
in a location where they are likely to cause pollution of
any air, waters or land of the state; or

(b) To discharge any wastes into any air, waters
or land of the state which reduce the gquality of such
air, waters or land below the air, water or land gquality
standards estatlished therefor by the council. Any such
action is hereby declared to be a public nuisance.

(2) It shall be unlawful for any person to carry
on any of the fcllowing activities unless he holds a
current permit therefor from the counctl Jepartment, as
is required by it, for the disposal of all wastes which
are or may be discharged thereby into the air, waters or

land of the state:

(a) The construction, installation, modification
or operation of any disposal system or part thereof or
any extension or addition thereto;

{b) The increase in volume or strength of any
wastes in excess of the permissive discharges specified
under any existing permit;

(c) The construction, installation, or operation
of any industrial, commercial, or other establishment or
any extension or modification thereof or addition
thereto, the operation of which would cause an increase
in the discharge of wvastes into the air, waters or land
of the state or would otherwise alter the physical,
chemical or biological properties of any air, waters or
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land of the state in any manner not already lawfully
authorized; or

() The construction or use of any new outlet for
the discharge of any wastes into the air, waters or land
of the state.

The eowneii department, under such conditions as
it may prescribe, shall for the review, recommendations
and written approval of the secretary--of--the--ceuncii
director reguire the submission of such plans,
specifications and other information as it deens
necessary to carry out the provisions of sections 81-1501
to 81-1532 or to carry out the rules and regulations
adopted pursuant to the provisions of sections 81-1501 to
81-1532, Sueh Whepn deemed _necessary_ _by _the director.
such plans and specifications shall be prepared and
submitted by a professional engineer duly registered to
practice in the State of Nebraska.

(3) If within thirty days of the receipt of
plans, specifications or other information required
pursuant to this section the counci department
determines that the proposed construction, installation
or establishment will not be in accordance with the
requirenents of sections 81-1501 to 81-1532 or applicable
rules and regqulations, it shall issue a preliminary order
prohibiting the construction, installation or
establishment of the air, water or land contaminant
source or sources. Failure of such an order to issue
within the time prescribed in this subsection shall be

deemed a determination that the construction,
installation or establishment may proceed, if it is in
accordance with the plans, specifications or other

information, if any, required to be submitted.

(4) In addition to any other remedies available
on account of the issuance of a preliminary order
disapproving construction, installation, or establishament
and prior to invoking any such remedies, the person
aggrieved thereky shall, upon request and in accordance
with rules of the council, be entitled to a hearing on
the order. Following such hearing, the preliminary order
may be affirmed, modified or withdrawn by a final order
of the council which order shall be subject to review as
provided in section 81-1509.

(5) Nothing in this section shall be construed to
authorize the ceunei: departmept to specify the type,
design, method of installation or type of construction of
any equipment of manufacturing processes, or the kind or
composition of fuels permitted to be sold, stored or
used.
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(6) Failure by the directer department to issue a
rule, regulation or order pursuant to this section shall
not relieve any person from compliance with any erission
control requirements or with any other provision of law.

Sec. 6. That section 81-1507, Revised Statutes
Supplement, 1971, be amended to read as follows:

81-1507. (1) Rhenever the director has reason to
believe that a violation of any provision of sections
81-1501 to 81-1532 or regulation or of any order of the
department has occurred he may cause a written complaint
to be served upon the alleged violator or violators. The
complaint shall specify the provision of sections 81-1501
to 81-1532 or regulation or order alleged to be violated
and the facts alleged to constitute a violation thereof,
and shall order that necessary corrective action be taken
vithin a reasonable time to be prescribed in such order.
Any such order shall become final unless each person
naped therein requests in writing a hearing before the
director no later than thirty days after the date such
order is served. In lieu of such order, the director may
require that the alleged violator appear before the
director at a time and place specified in the notice and
ansver the charges complained of. The notice shall be
delivered to the alleged violator or violators in
accordance with the provisions of subsection (5) of this
section not less than thirty days before the time set for
the hearing.

(2) The director shall afford an opportunity for
a fair hearing, in accordance with the provisions of
sections 81-1501 to 81-1532, to the alleged violator or
violators at the time and place specified in the notice
or any modification thereof. Oon the basis of the
officer shall make findings of fact and conclusions of
lawv and enter such order as in his opinion will tLest
further the purposes of sections 81-1501 to 81-1532 and
shall give written notice of such order to the alleged
violator and to such other persons as shall have appeared
at the hearing and made written request for notice of the
order. If the hearing is held before any person other
than the director, such person shall transait a record of
the hearing together with recosmendatiors-for findings of
fact and conclusions of law to the director. The
director, prior to entering his order om the basis of
such record, and-—-reconmendations; shall provide
opportunity to the parties to submit for i¢s his
consideration exceptions to the recommended findings or
conclusions and supporting reasons for such exceptions.
The order of the director shall become final and binding
on all parties unless appealed to the courts as provided
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in sections 81-1501 to B81-1532 within thirty days after
‘notice has been sent to the parties.

(3) Any person who is denied a permit Ly the
director or vho has such permit revoked or modified shall
be afforded an opportunity for a fair hearing as provided
in subsection (2) of this section in connection therewith
upon written application to the director within thirty
days after receipt of notice from the director of such
denial, revocation or modification. On the basis of such
hearing the director shall affirm, modify or revoke its
previous determination.

(4) Whenever the councii--or--in--the--interia
betveen-neetings-of-the-councii;-the director finds that
an emergency exists requiring immediate action to protect
the public health and welfare, the--ceuncii--or--in--1ien
thereof; the directors-by-direction-of-the--councii; may
vithout notice or hearing, issue an order reciting the
existence of such an emergency and requiring that such
action be taken as the--couneil--or the director;--by
ditection-of-the-councti; deems necessary to meet the
emergency. Notwithstanding the provisions of subsection
{2) of this section, such order shall bte effective
immediately. Any person to whom such order is directed
shall comply therewith immediately but on application to
the councii director shall be afforded a hearing as soon
as possible, and not later than ten days after such
application by such affected person. On the basis of
such hearing the ecouncii gi;ggggg shall continue such
order in effect, revoke it or modify it.

(S) Bxcept as otherwise expressly provided, any
notice, order, or other instrusent issued by or under
authority of the director may be served on any person
affected thereky personally or by publication, and proof
of such service may be made in like manner as in case of
service of a summons in a civil action, such proof to be
filed in the office of the department; or such service
may be made by mailing a copy of the notice, order, or
other instrument by certified or registered mail,
directed to the pérson affected at his last-known post
office address as shown by the files or records of the
department, and proof thereof pay be made by the
affidavit of the person who did the mailing, filed in the
office of the department.

Every certificate or affidavit of service made
and filed as provided in this section shall be prisa
facie evidence of the facts therein stated, and a
certified copy thereof shall have like force and effect.
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{(6) The hearings provided for in this section may
be conducted by the director, or by any memter of the
department acting in his behalf, or the director eay
designate hearing officers who shall have the power and
authority to conduct such hearings in the name of the
council at any time and place. A verbatim record of the
proceedings of such hearings shall be taken and filed
with the director, together with findings of fact and
conclusions of law made by the director or_ _hearing
officer. Witnesses who are subpoenaed shall receive the
same fees and mileage as in civil actions in the district
court. In case of contumacy or refusal to oktey a notice
of hearing or subpoena issued under the provisions of
this section, the district court shall have jurisdiction,
upon application of the ecouncii--or--its--representative
director, to issue an order requiring such person to
appear and testify or produce evidence as the case may
require and any failure to obey such order of the court
Bay be punished by such court as contempt thereof.

If requested to do so by any party concerned with
such hearing, the full stenographic notes, or tapes of an
electronic transcribing device, of the testimony
presented at such hearing shall be taken and filed. The
stenographer shall, upon the payment of the
stenographer's fee allowed by the court therefor, furnish
a certified transcript of the whole or any part of the
stenographer's notes to any party to the action reguiring
and requesting the same.

sec. 7. That section 81-1508, Revised Statutes
Supplement, 1971, be amended to read as follows:

81-1508. (1) Any person who shall violate any of
the provisions of sections 81-1501 to 81-1532, or who
fails to perform any duty imposed by the provisions of
sections 81-1501 to 81-1532 or--any--reguiation--issued
under-sections-81-4501-t0-81-1532--or--vho--vioiates--any
order--or--deternination—-of-—-the--director---prosuigated
parsuant-to-sections-84-1561-t0-84-1532 shall pe _gquilty
of a_mjsdemeanor _and shall, upon conviction thereof, be
fined not less than one hundred dollars nor =more than
five hundred dollars and a further fine of ten dollars
per day together with costs, for each day he violates tbhe
provisions of or fails to perform any of the duties
imposed by sections 81-1501 to 81-1532, and in default of
the payment of such fine and costs the person, and if
such person is a corporation, then the officers of such
corporation may be imprisoned in the county jail for a
period of not more than sixty days, and in addition
thereto may be enjoined from continuing such violation.
Each day wupon which such violation occurs shall
constitute a separate violation.
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{2) Any person who violates any of the provisions
of sections 81-1501 to 81-1532 or fails to perfore any
duty imposed Lty sections 81-1501 to 81-1532 or any
regulation issued under sections B81-1501 to 81-1532 or
who violates any order or determination of the director
promulgated pursuant to sections 81-1501 to 81-1532, and
causes the death of fish or other wildlife shall, in
addition to the penalties provided in subsection (1) of
this section, ke liable to pay to the state an additional
amount equal to the sum of money reasonably necessary to
restock vaters with fish or replenish .such wildlife as
determined by the director after consultation with the
Game and Parks Commission. Such amount may be recovered
by the director on behalf of the state in a civil action
brought in the district court of the county wvherein such
violation or failure to perform- any duty imposed by
sections 81-1501 to 81-1532 occurred.

(3) The Attorney General, at the reguest of _the
director, may bring an action for-an--in4junction--against
to__enjoin any person—-vielating yiolation _of the
provisions of sections 81-1501 to 81-1532 or violating
any order or deterwmination of the director. In any
action for an injunction brought pursvant to this
section, any finding of the director after hearing or due
notice shall be prima facie evidence of the fact or facts
found therein without showing the lack of an adegquate

{4)y-tpen-a-showing-ty--the--attorney--Generat--in
behaif—of-the-diteeto:-thnt-such—pet:on—is-—viaiaténg——et
is—about-to-violate-the-provisions-of-sectiona-83-4503-+e
84—4532-et—is—vioiating-ez-is-about—to—vioiate—any——o:éez
et—deternination—of-the—diteeto:;-en—injnnetien-shaii—-be
granted—uithout-—the--neeessity—-of——shoring—-a--iaek——ef
adequate-regedy-at-iavs

Sec. B. That section 81-1509, Revised Statutes
Supplement, 1971, be amended to read as follows:

81-1509. (1) An appeal may be taken fronm any
final order or other final determination of the director,
by any person who is or may be adversely affected
thereby, or by the Attorney General on behalf of the
State of Nebraska, to the district court of the-—-county
affected-thereby Lapncaster County. Within thirty days
after receipt of a copy of the order, or other final
determination, or after service of notice thereof by
certified or registered mail, the appellant or his
attorney shall serve a notice of appeal on the agency
through its executive secretary. During such thirty-day
period the court may for good cause shown extend such
time for not exceeding an additional sixty days. The
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notice of appeal shall refer to the action of the
director appealed from and shall specify the grounds of
appeal, including both points of law and fact vhich are
asserted or questioned by the appellant. A copy of the
original notice of appeal with proof of service shall be
filed by the appellant or his attorney with the clerk of
the court within ten days of the service of the notice
and thereupon the court shall have Jjurisdiction of the
appeal. The service of such notice of appeal shall not
act as a stay of enforcement of the director's final
order or other final determination unless so ordered and
directed by the court.

(2) The appellant and the director shall in all
cases be deemed the original parties to an appeal. The
state, through the Attorney General or any other person
affected, may recome a party by intervention as in a
civil action upon showing cause therefor in__cases _shere
the original _action _ipvolved _parties _gother _than _the
director. No bond or deposit for costs shall be reguired
of the state or department upon any such appeal or wupoD
any subsequent appeal to the Supreme Court or other court
proceedings pertaining to the matter.

(3) The appeal shall be heard and detersined by
the court upon the issues raised by the notice of appeal
and the answer thereto according to the rules related to
a trial in the nature of an appeal in egquity of an
adninistrative determination. All findings of fact by
the director are to be deemed final, unless it is shown
that such findings vere not supported by substantial
evidence produced before the director at the hearing. In
any appeal or other proceeding involving any order, or
other determination of the director, the action of the
director shall be prima facie reasonable and valid and it
shall be presumed that all requirements of the law
pertaining to the taking thereof have been conplied with.
A certified copy of the proceedings, together with all
documents and papers on file and all testimony taken
therein shall be certified to the district court in
connection with each appeal. The certified copies of the
director's findings and decisions shall be deemed its
ansver to the notice of appeal.

(4) The trial of the appeal before the district
court shall be without a jury and shall be de novo. The
court shall receive in evidence in any such case a
certified transcript of the proceedings had before the
director, together with a certified copy of the
director's findings and decision, which findings and
decision shall be evidence of the facts found therein and
may receive such further evidence as the court in its
discretion deems proper and necessary and shall have
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jurisdiction to enter such judgment and orders enforcing
"such judgment as may be proper and necessary. The record
of the director filed in court shall be returned to the
director after the final disposition of the case by the
district court or the Supreme Court.

(5) The director or any party who may consider
himself aggrieved by a-judgment-entered-upon--the—-appeal
cf-any-decision-of-the-director-may--have--such--4Judqguent
revieved-by the decisiop of the district court on_appeal.
Bay_appeal such decision to the Supreme Court in the same
manner as is provided in civil cases. Ypon-~the--final
detersination-of-such-4udiciat-proceedings;-the-—-director
shaii-enter-an-order-on-the-sardate--in--accordance—-with
such-detersinations

Sec. 9. That section 81-1510, Bevised Statutes
Supplement, 1971, be amended to read as follows:

81-1510. (1) The director shall make every
effort to obtain voluntary cospliance through warning,
conference, or any other appropriate means prior to
initiating enforcement proceedings, pursgant--to--this
sections

{2y -#henever-the-director-has-reason--to--peiieve
thet-a-vioiation-of-any-provision-of-sections-84-1504--¢eo
84-4532--or--ruie--or--reguiation--pursuant--thereto—-has
occurred;-it-neay-caase-written-notice-to-be--served--upon
the-atieqged-violator--er--vielstorss---Fhe--notice--shaii
spectfy-the-proviston-of-sectitons-83-1504-¢0--84-1532--or
ruie-or-reguintion-aileged-to-be-vioiated;-and-the--facts
aiieged--to--constitute--a-—viotatien--thereof;--and--nay
inciude-an-order-—that--necessary--corrective-—-nction--be
taken-within-a-reasonabie-tines-—-Any--such--order--shaii
become-finai-unieas;-no-iater-than-thirty-days-after--the
date-the-notice-and--order-—-are--served;--the--persen--or
persens-naned-therein-request-in-vreiting-a-hearing-before
the-directors--tpon-such-request;-the-director-shaii-heid
a-hearings--in-liev-of-an-order;-the-director-say-require
that-the-aiieged-vioiator-or-violators-appear-bhefore--+he
director-for-a-hearing-at-a-tine-and-piace--specified--in
the-notice-and-ansver-the-charges-compiained-ofs

43y {2) The director may require the maintenance
of records relating to the operation of disposal systens,
and any authorized representative of the director pmay
examine and copy any such records or memoranda pertaining
to the operation of disposal systens. Copies of such
records shall ke submitted to the director upon request.

Sec. 10. That section 81-1511, Bevised Statutes
Supplement, 1971, be amended to read as follows:
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81-1511. Any duly authorized officer, enmployee,
or representative of the director may at any reasonatkle
time, with the consent of the person or persons 1in
control of an air,_Jlapd, or wvater contaminant source,
enter and inspect any property, premise or place on or at
which such an-atr a contaminant source 1is 1located or
being constructed, installed or established for the
purpose of ascertaining the state of compliance with
sections 81-1501 to 81-1532 and rules and regulations in
force pursuant thereto. A suitably restricted searxch
warrant, upon a showing of probable cause in writing and
upon oath or affirmation, may be issued by the district
court as provided by law to such officer, emnployee, or
representative of the department, for the purpose of
enabling him to make such inspection. No person shall
refuse entry or access to any authorized representative
of the department who requests entry for purposes of
inspection and who presents appropriate credentials and
warrants; nor shall any person obstruct, hamper or
interfere with any such inspection. Nothing in this
section shall be construed to prevent prompt inspection
without consent or appropriate warrant in acute and
compelling emergency situations when there is neither
sufficient time nor opportunity to obtain a search
warrant. If requested, the owner or operator of the
premises shall receive a report setting forth all facts
found which relate to compliance status.

Sec. 11. That section 81-1513, Revised Statutes
Supplement, 1971, be amended to read as follows:

81-1513. (1) Any person who owns or is in
cantrol of any plant, building structure, process or
equipment may apply to the director for a variance fros
rules or regulations. The director may grant such
variance if %¢ he finds that the emissions or__discharge
occurring or proposed to occur do not endanger or tend to
endanger human health or safety or that compliance with
the rules or regulations from which variance is sought
would produce serious hardship without equal or greater
benefits to the public. In wmaking such findings the
director shall give due consideration to all the facts
and circumstances bearing upon the reasonableness of the

to:

(a) The character and degree of injury to or
interference with the health and physical property of the
pecple;

(b) The social and economic value of the source
of the air pollution;
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(¢c) The question of priority of location in the
area involved; and

(d) The technical practicabtility and economic
reasonableness of reducing or eliminating the enmissions
resulting from such source.

(2) No variance shall be granted pursuant to this
section except after public hearing on due notice and
until the director has considered the relative interests
of the applicant, other owners of property likely to be
affected by the discharges, and the general putlic.

(3) Any variance or renewal thereof shall be
granted within the requirements of subsection (1) of this
section and for time periods and under conditions
consistent with the reasons therefor, and within the
following limitations:

(a) If the variance is granted on the ground that
there is no practicable means known or available for the
adequate prevention, abatement or control of the air
pollution involved, it shall be only until the necessary
means for prevention, abatement or control Lecome known
and available, and sukject to the taking of any
substitute or alternate measures that the director may
prescribe;

{(b) If the variance is granted on the ground that
compliance with the particular requirement or
requirements from which variance is sought will
necessitate the taking of measures which, because of
their extent or cost, must ke spread over a considerable
period of time, it shall be for a period not to exceed
such reasonakle time as, in the view of the eceuneil
director. is requisite for the taking of the necessary
measures. A variance granted on the ground specified in
this section shall contain a timetable for the taking of
action in an expeditious manner and shall be conditioned
on adherence to such timetable; and

(c) If the variance is granted on the ground that
it is justified to relieve or prevent hardship of a kind
other than that provided for in subdivision (a) or (b) of
this subsection, it shall be for not more than one year.

(4) Any variance granted pursuant to this section
may be renewed on terms and conditions and for ©periods
wvhich wonld be appropriate on initial granting of a
variance. If coaplaint is wmade to the director on
account of the variance, no renewal thereof shall Lke
granted unless, following puklic hearing on the complaint
on due notice, the director finds that renewval is
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Justified. No renewal shall be granted except on
application therefor. Any such application shall be made
at least thirty days prior to the expiration of the
variance. 1Immediately upom receipt of an applicaton for
renewal the director shall give public notice of such
application in accordance with rules and regulations of
the department.

(5) A variance or renewal shall not be a right of
the applicant or holder thereof but shall be in the
discretion of the director. The granting or denial of a
variance or a renewal shall be by final order of the
director. Any person adversely affected by such an order
may obtain judicial review thereof in accordance with the
provisions of section 81-1515; Proyided, that such review
shall be limited to the issue of vhether the director
exercised his discretion in an arbitrary or capricious
manner.

(6) Nothing in this section and no variance or
reneval granted pursuant to this section shall be
construed to prevent or limit the application of the
emergency provisions and procedures of section 81-1512 to
any person or his property.

Sec. 12. That section 81-1518, Revised Statutes
Surplement, 1971, be amended to read as follows:

81-1518. (1) Before the director shall approve a
solid waste disposal area, it shall be approved by the
county board of the county, if the area is outside the
zoning jurisdiction of a city or village, or by the city
council or board of trustees if within the =zoning
Jurisdiction of a city or village. The director shall
send a copy of the application to the county ktoard, city
director council or board of trustees, advising them of
the application filed with the ecounecit director. )
hearing shall ke had by the county board, city council or
board of trustees within thirty days from receipt of the
copy of the application.

(2) Before the county board, city council or
board of trustees shall approve such area, notice shall
be given at least ten days before the hearing. Such
notice shall be given by publication of the notice one
time in a newspaper either published in or having general
circulation in the county, city or village where the
proposed area is to be located. A copy of the printed
notice shall be mailed to the director at least five days
before the hearing. The notice shall state the time and
place of hearing, the name of the applicant for a license
for such area and the exact location of the area. If the
county board, city council, or board of trustees deess
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such an area suitable for a solid wvaste disposal area,
such fact shall be certified to the director.

(3) Upon receipt of the application, the director
or his designated representative shall inspect the
proposed site and determine if the proposed operation
complies with the provisions of sections 81-1501 to
81-1532 and the rules and regulations adopted under
sections 81-1501 to 81-1532 and the ordinances of a «city
or village regulating the disposal of solid wastes, has
been approved Ly the governmental subdivision where the
area is to be located, and the director finds that the
applicant is a responsible and suitable person to conduct
the business, the secretary director shall issne a
license to the applicant upon filing by the applicant
with the director of a performance bond in an anount
equal to five hundred dollars per acre of disposal area,
but not less than twenty-five hundred dollars; Proyvided.
when the applicant is a county, city or village, no Lond
shall be required.

Sec. 13. That section 81-1525, Revised Statutes
Supplement, 1971, be amended to read as follows:

81-1525. #hen-any ADy property owner or person
in lavful possession of property who fails or refuses to
remove an accumulation of Junk as directed by the
director pursuant to section 81-15247;-the-director--shaii
request-thet-the-connty-attorney-cf-the-county--in--which
the-property-is-iocated-or-the-Attorney-Senerai-prosecuate
the-property-owner-or-person—in-iavful-possession-of--the
property-for-violation--of--the--provisions--of--sections
84-158%-to-84-4532 shall be gyilty of a misdemeapor apnd,
upoDn_conyiction thereof. shall be punished by a fine of
not more than one hundred dollars.

Sec. 4. That section 81-1527, Bevised Statutes
Supplement, 1971, be amended to read as followus:

81-15217. Any records or other information
furnished to or obtained by the couneit department
concerning one or more air, water or land contaminant
sources, which records or information, as certified by
the owner or operator, relate to production or sales
figures or to processes or production unique to the owner
or operator or which would tend to affect adversely the
competitive position of such owner or operator, shall be
only for the confidential use of the department in the
administration of sections 81-1501 to 81-1532, wunless
such ovner or operator shall expressly agree to their
publication or availability to the general puklic.
Nothing in this section shall be construed to prevent the
use of such records or information by the ecouncit
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department in compiling or publishing analyses or
summaries relating to the general condition of water or
the land or the outdoor atmosphere; Provided, that such
analyses or summaries do not identify any owner or
operator or reveal any information otherwise confidential

under this section.

Sec. 15. That section 81-1528, Revised Statutes
Supplement, 1971, be amended to read as follows:

81-1528. (1) Sections 81-1501 to 81-1532 shall
not apply in any political subdivision which provides for
the control of air, water or land pollution by
resolution, ordinance or regulation not inconsistent with
the substantive provisions of sections 81-1501 to 81-1532
or any rule or regulation adopted pursuant to sections
81-1501 to 81-1532; Provided, that no such resolution,
ordinance or regulation shall become effective until a
certificate of exemption has been issued by the director.
Such certificate of exemption shall be available for
inspection in the office of the county, city or village
clerk as the case may be.

(2) 1f the ecounmeit director shall determine at
any time after the issuance of such a certificate that a
resolution, ordinance or regulation is teing enforced in
a manner inconsistent with sections 81-1501 to 81-1532 or
any rule or regqulation adopted pursuant to sections
81-1501 to 81-1532 in any political subdivision holding a
certificate of exemption, the director may suspend the
certificate of exemption and sections 81-1501 to 81-1532
shall apply in such political subdivision wuntil such
standards are met and a new certificate is issued.

(3) Any political subdivision desiring a
certificate of exemption shall make application for such
certificate by filing a petition for certificate of
exemption with the director. The director or his
designated representative shall promptly investigate such
petition. If the recommendation of the director or his
designated representative is against the granting of a
certificate of exemption and he, in his discretion,
concludes that a hearing would ke advisable, a hearing
shall be held as provided in section 81-1507 on the
questions of whether the resolution, ordinance or
regulation is consistent with the substantive provisions
of sections 81-1501 to 81-1532 or any rule or regulation
adopted pursuant to sections 81-1501 to 81-1532, and
whether adequate provisions have been made for
enforcement. The turden of proof thereof shall be upon
the political subdivision. A like hearing shall be held
upon any proposed suspension of a certificate of
exemption.

1252 -24-



LB143S

(4) If the director finds that the location,
character or extent of vparticular concentrations of
population, air, water or land contaminant sources, the
geographic, topographic or meteorological considerations,
or any combination thereof, are such as to make
impracticable the maintenance of appropriate 1levels of
air, water or land quality without an areawide air, water
or land pollution control program, the director nay
determine the boundaries within which such progran is
necessary and regquire it as the only acceptable
alternative to direct state administration.

(5) Rothing in sections 81-1501 to $1-1532 sbhall
be construed to supersede or oust the jurisdiction of any
local air, water or land pollution control program in
operation on May 26, 1971; Provided, that within +we
Years one year from such date any such program shall meet
all requirements of sections 81-1501 to 81-1532 for a
local air, water or land pollution control program. Any
approval required from the councit department shall tLe

deemed granted unless the eouneit department takes
specific action to the contrary.

{6) Cities of the second class_and_villages_shall
be _exeppt from the provisions _of _sections _81-1501 _to
81-1532 pertaiping to _licensing _and _control of _solid
vaste disposal systems; Provided, that such cities _and
villages provide solid waste disposal systems_so that no
pollution of rivers _and streaps _results _from such

welfare.

Sec. 16. That original sections 81-1502,
81-1503, 81-1504, 81-1505, 81-1506, 81-1507, 81-1508,
81-1509, 81-1510, 81-1511, 81-1513, 81-1518, B1-1525,
81-1527, and 81-1528, Revised Statutes Supplement, 1971,
and also section 81-1515, Revised Statutes Supplement,
1971, are repealed.

Sec. 17. Since an emergency exists, this act

shall be in full force and take effect, from and after
its passage and approval, according to law.
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