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LEGISLATIVE BILL 360
Approved by the Governor March 14, 2001
Introduced by Landis, 46

AN ACT relating to insurance; to amend sections 44-417, 44-516, 44-517,
44-520, 44-10,100, 44-10,106, 44-1981, 44-19,108, 44-2121, 44-2702,
44-2703, 44-2707, 44-2709, 44-2713, and 44-4201, Reissue Revised
Statutes of Nebraska, and sections 44-522, 44-523, 44-1992,
44-19,115, 44-2708, and 44-4203, Revised Statutes Supplement, 2000;
to define and redefine terms; to change provisions relating to
credit for reinsurance, nonrenewal and cancellation of automobile
liability policies, and service of process and notice requirements
for foreign or alien societies; to change provisions of the Title
Insurers Act, the Title Insurance Agent Act, the Insurance Holding
Company System Act, the Nebraska Life and Health Insurance Guaranty
Association Act, and the Comprehensive Health Insurance Pool Act; to
harmonize provisions; and to repeal the original sections.

Be it enacted by the people of the State of Nebraska,

Section 1. Section 44-417, Reissue Revised Statutes of Nebraska, is
amended to read:

44-417. No credits specified in  sections 44-416.01 to 44-416.04
shall be made or allowed as an admitted asset or deduction from liability to
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any ceding insurer for reinsurance unless the contract of reinsurance provides

in substance that, in the event of the insolvency of the ceding insurer, the
portion of any risk or obligation assumed by the reinsurer, when such portion

is ascertained, shall be payable by the assuming insurer on the basis of the
liability of the ceding insurer under the contract or contracts reinsured
without diminution because of the insolvency of the ceding insurer. Such
payments shall be made directly to the ceding insurer or to its domiciliary

liguidator except (1) when the contract or other written agreement

specifically provides another payee of such reinsurance in the event of the

insolvency of the ceding insurer or (2) when the assuming insurer, with the

consent of the direct insured, has assumed such policy obligations of the

ceding insurer as direct obligations of the assuming insurer to the payees

under such policies and in substitution for the obligations of the ceding

insurer to such payees. The reinsurance agreement may provide that the
domiciliary _liquidator, receiver, or legal successor of an insolvent ceding

insurer shall give written notice of the pendency of a claim against the
insolvent ceding insurer on the policy or bond reinsured, within a reasonable

time after such claim is filed in the insolvency proceeding, and that during

the pendency of such claim, any assuming insurer may investigate such claim
and interpose, at its own expense, in the proceeding when in which such—elairm-

is to be adjudicated, any defense or defenses which it may deem available to

the ceding insurer or its liquidator, receiver, or legal successor. The
expense thus incurred by the assuming insurer may be filed as a claim shall be
chargeablesubjectto-courtapproval-againstthe-insolvent-cedinginsureras—
part of the expense of liquidation, to the extent of a proportionate share of

the benefit which may accrue to the ceding insurer solely as aresult of the
defense undertaken by the assuming insurer.

When two or more assuming insurers are involved in the same claim
and a majority in interest elect to interpose a defense to such claim, the
expense shall be apportioned subject to court approval, in accordance with the
terms of the reinsurance agreement as though such expense had been incurred by
the ceding insurer.

Sec. 2. Section 44-516, Reissue Revised Statutes of Nebraska, is
amended to read:

44-516. (1) No notice of cancellation of a policy to which  section
44-515 applies shall be effective unless mailed by registered or certified
mail to the named insured at least thirty days prior to the effective date of
cancellation, except that if cancellation is for nonpayment of premium, at
least ten days' notice of cancellation accompanied by the reason therefor
shall be given. The requirements of this subsection shall apply to a
cancellation initiated by a premium finance company for nonpayment of premium.

_(2) Unless the reason accompanies or is included in  the notice of
cancellation, the notice of cancellation shall state or be accompanied by a
statement that upon written request of the named insured, mailed or  delivered
to the insurer not less than twenty-five days prior to the effective date of
cancellation, the insurer will specify the reason for such cancellation. (2)
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The insurer shall, upon such written request of the named insured, mailed or
delivered to the insurer not less than twenty-five days prior to the effective
date of cancellation, specify in writing the reason for such cancellation.
Such reason shall be mailed or delivered to the named insured within five days
after receipt of such request.

(3) For purposes of sections 44-514 to 44-521.

(a) An insurer's substitution of insurance upon renewal which
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results in substantially equivalent coverage shall not be considered a

cancellation of a policy; and
(b) The transfer of a policyholder between insurers within the same

insurance group shall be considered a cancellation only if the transfer

results in policy coverage or rates substantially less favorable to the

insured.

(4) Subsections (1) and (2) of this This sectien-shal-not apply to
nonrenewal.

Sec. 3. Section 44-517, Reissue Revised Statutes of Nebraska, is
amended to read:

44-517. (1) No insurer shall refuse to renew a policy unless such
insurer or its agent shall mail or deliver to the named insured, at the
address shown in the policy, at least twenty days' advance notice of its
intention not to renew.  This section shall not apply: (1) (a) If the insurer
has manifested its willingness to renew; nor (2) (b) in case of reapayment  of
premium, except that ; PROWDBEDretwithstanding the failure of an insurer to
comply with this section, the policy shall terminate on the effective date of
any other insurance policy with respect to any automobile designated in both

policies.

(2) For purposes of sections 44-514 to 44-521.:
(a) An_insurer's substitution of insurance upon renewal which

results in substantially equivalent coverage shall not be considered a refusal

to renew a policy; and
(b) The transfer of a policyholder between insurers within the same

insurance group shall be considered a refusal to renew a policy only if the

transfer results in policy coverage or rates substantially less favorable to

the insured.

_(3) Renewal of a policy shall not constitute a waiver or estoppel
with respect to grounds for cancellation which that existed—befere the
effective date of such renewal.

Sec. 4. Section 44-520, Reissue Revised Statutes of Nebraska, is
amended to read:

44-520. When automobile bodily injury and property damage liability
coverage is canceled, other than for nonpayment of premium, or in the event of
failure to renew automobile bodily injury and property damage liability
coverage to which section 44-517 applies, the insurer shall notify the named
insured of his —the—insured's possible eligibility for automobile liability
insurance through an affiliated insurer or the automobile liability assigned
risk plan. Such notice shall accompany or be included in the notice of
cancellation or the notice of intent not to renew.

Sec. 5. Section 44-522, Revised Statutes Supplement, 2000, is
amended to read:

44-522. (1) The Department of Insurance shall not approve any
insurance policy filed for approval with the department, as required by the
Property and Casualty Insurance Rate and Form Act, which insures against loss
or damage to property or against legal liability from any cause wunless such
policy contains appropriate provisions for cancellation thereof by either the
insurer or the insured and for nonrenewal thereof by the insurer.

(2) On any policy or binder of property, marine, or liability
insurance, as specified in section 44-201, the insurer shall give the insured
sixty days' written notice prior to cancellation or nonrenewal of such  policy
or binder, except that the insurer may cancel upon ten days' written notice to
the insured in the event of nonpayment of premium or if such policy or binder
has a specified term of sixty days or less unless the policy or binder has
previously been renewed. The requirements of this subsection shall apply to a
cancellation initiated by a premium finance company for nonpayment of premium.

The provisions of this subsection and subsection (4) of this section shall not

apply to nonrenewal of a policy or binder which has a specified term of sixty
days or less unless the policy or binder has previously been renewed. Such
notice shall state the reason for cancellation or nonrenewal.

(3) Notwithstanding subsection (2) of this section, no policy of
property, marine, or liability insurance, as specified in section 44-201,
which has been in effect for more than sixty days shall be canceled by the
insurer except for one of the following reasons:

(a) Nonpayment of premium;
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(b) The policy was obtained through a material misrepresentation;

(c) Any insured has submitted a fraudulent claim;

(d) Any insured has violated any of the terms and conditions of the
policy;

(e) The risk originally accepted has substantially increased,;

(f) Certification to the Director of Insurance of loss  of
reinsurance by the insurer which provided coverage to the insurer for all or a
substantial part of the underlying risk insured; or

() The determination by the director that the continuation of the
policy could place the insurer in violation of the insurance laws of this
state.

(4) Notice of cancellation or nonrenewal shall be sent by
registered, certified, or first-class mail to the insured's last mailing
address known to the insurer. If sent by first-class mail, a United States
Postal Service certificate of mailing shall be sufficient proof of receipt  of
notice on the third calendar day after the date of the certificate.

(5) For purposes of this section:

(a) An insurer's substitution of insurance upon renewal which
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results in substantially equivalent coverage shall not be considered a

cancellation of or a refusal to renew a policy; and
(b) The transfer of a policyholder between insurers within the same

insurance group shall be considered a cancellationora refusal to renew a

policy only if the transfer results in policy coverage or rates substantially

less favorable to the insured.

_(6) The requirements of subsections (2), (3), and (4) of this
section shall not apply to automobile insurance coverage, insurance coverage
issued under the Nebraska Workers' Compensation Act, insurance coverage on
growing crops, or insurance coverage which is for a specified season or event
and which is not subject to renewal or replacement.

(7) (6}Alpolicy forms issued for delivery in Nebraska shall
conform to this section.

Sec. 6. Section 44-523, Revised Statutes Supplement, 2000, is
amended to read:

44-523. (1)(a) Except as provided in  subdivision (1)(b) of this
section, a notice of cancellation, given for reasons other than for nonpayment
of premium, of a policy of automobile liability insurance issued or delivered
in this state shall only be effective if mailed by registered or certified
mail to the named insured at the address shown in the policy at least thirty
days prior to the effective date of such cancellation.

(b) A notice of cancellation, initiated by a premium finance
company, of a policy of automobile liability insurance issued or delivered in
this state shall only be effective if mailed by registered or certified mail
to the named insured at the address shown in the policy at least ten days
prior to the effective date of such cancellation.

(2) For purposes of this section:

(a) An insurer's substitution of insurance upon renewal which

results in substantially equivalent coverage shall not be considered a

cancellation of a policy; and
(b) The transfer of a policyholder between insurers within the same

insurance group shall be considered a cancellation of a policy only if the

transfer results in policy coverage or rates substantially less favorable to

the insured.

(3) (&—Fhis section shall not apply (a) to any policy subject to
sections 44-514 to 44-521, (b) to any policy issued wunder an automobile
assigned risk plan or to any policy of insurance issued principally to cover
personal or premises liability of an insured even though such insurance may
also provide some incidental coverage for liability arising out of the
ownership, maintenance, or use of a motor vehicle on the premises of the
insured or on the ways adjoining such premises, and (c) to any policy or
coverage which has been in effect less than sixty days at the time notice of
cancellation is mailed or delivered by the insurer unless it is a renewal
policy.

_(4) (3)-Any-attempted cancellation in violation of the provisions of
this section shall be void.

Sec. 7. Section 44-10,100, Reissue Revised Statutes of Nebraska, is
amended to read:

44-10,100. No foreign or alien society shall transact business in
this state without a license issued by the Director of Insurance. Any such
society desiring admission to this state shall comply substantially with the
requirements and limitations of sections 44-1072 to 44-10,109 applicable to
domestic societies. Any such society may be licensed to transact business in
this state upon filing with the director:
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(1) A duly certified copy of its articles of incorporation;
(2) A copy of its bylaws, certified by its secretary or
corresponding officer;

(3) A powerofattorney-to-the director—as— —preseribed —in——section——

LB 360

4—A statement of its business under oath of its president and
secretary or corresponding officers in a form prescribed by the director, duly
verified by an examination made by the supervising insurance official of its
home state or other state, territory, province, or country, satisfactory to
the Director of Insurance of this state;

-5)-4) Certification from the proper official of its home state,
territory, province, or country that the society is legally incorporated and
licensed to transact business therein;

~6)(5) Copies of its certificate forms; and

-£A-6) Such other information as the Director of Insurance may deem
necessary.

The society shall also submit evidence to the director showing that
its assets are invested in accordance with sections 44-1072 to 44-10,109.

Sec. 8. Section 44-10,106, Reissue Revised Statutes of Nebraska, is
amended to read:

44-10,106. (1)—Every —seciety—autherized—to—do—busiress—in—this————
state-shallappeintin-writing-the-Directer-eHnsurance-and-each-suceesserin———

office-to-be-its true andawiul-attorney-upen-whe

m-alHawft-processH—aRy——
actior—or—proceeding—against—it—shall—be—served—and-—shall-agree—in—such

witing-thatany-lawluprocess-against-ibwhichis—served—on —the—attomey
will-be-of the-same-legal-foree-and-validity-as-i-served-upon-the-seciety-and——

that—the autherity —will—continbe—in—force—se—long—as—anyliability remains

outstanding-in-thisstate- —Copiesof— such—appointment—certified—by the——
director—shal-be-deemed-sufficient-ev

idence-of-the-appeintmentand-shall-be
admitted-in-evidence-with-the-same-force-and-effect as-the-original—might—be-

admitted—————

2 —Service-shallonlr-be-made-uponthe BirecterofH-Hasurance-orH—
absent-upoen-the-person-in-charge-of-his-or-heroffice—lt-shalltbe—made— ir—

duplicate—and—shall —censtitute—sufficient —service—upon—the—society——WhepR———
; X I hal

thirty—days—from—the— date—e#—maﬂmg—the —eepy—e# the—service—to—a—society——
Eegal—p%eeesssha#ne%be%ewed—upe#a%eeetyexcepﬁn%h&m&me#p#ewded

inthis-section. —Legalprocess-shall be served upon a society in __the manner

provided for service of a summons in a civil action.

Sec. 9. Section 44-1981, Reissue Revised Statutes of Nebraska, is
amended to read:

44-1981. For purposes of the Title Insurers Act:

(1) Abstract of title means a compilation in orderly arrangement  of
the materials and facts of record affecting the title to a specific piece of
land, issued under a certificate certifying to the matters contained in such
compilation;

(2) Affiliate means a specific person that directly, or indirectly
through one or more intermediaries, controls or is controlled by or is under
common control with the person specified;

(3) Bona fide employee of the title insurer means an individual who
devotes substantially all of his or her time to performing services on  behalf
of a title insurer and whose compensation for the services is in the form of
salary or its equivalent paid by the title insurer;

(4) Control, including the terms  controlling, controlled by, and
under common control with, means the possession, direct or indirect, of the
power to direct or cause the direction of the management and policies of a
person, whether through the ownership of voting securities, by contract other
than a commercial contract for goods or nonmanagement services, or  otherwise,
unless the power is the result of an official position or corporate office
held by the person. Control is presumed to existif a person, directly or
indirectly, owns, controls, holds with the power to vote, or holds proxies
representing ten percent or more of the voting securities of another person.

This presumption may be rebutted by a showing that control does not exist in
fact. The director may determine, after furnishing all persons in interest

notice and opportunity to be heard and making specific findings of fact to
support the determination, that control exists in  fact, notwithstanding the
absence of a presumption to that effect;

(5) Direct operations means that portion of a title insurer's
operations which are attributable to title insurance business written by a
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bona fide employee of the title insurer;

(6) Director means the Director of Insurance;

(7) Escrow means written instruments, money, or other items
deposited by one party with a depository, escrow agent, or escrow for delivery
to another party upon the performance of a specified condition or the
happening of a certain event;

(8) Escrow, settlement, or closing fee means the consideration for
supervising or handling the actual execution, delivery, or recording of
transfer and lien documents and for disbursing funds;

(9) Foreign title insurer means any title insurer incorporated or
organized under the laws of any other state of the United States, the District
of Columbia, or any other jurisdiction of the United States;

(10) Net retained liability means the total liability retained by a
title insurer for a single risk, after taking into account any ceded liability
and collateral, acceptable to the director, maintained by the title insurer;

(12) Non-United-States title insurer means any title insurer
incorporated or organized under the laws of any foreign nation or any foreign
province or territory;

(12) Person means any natural person, partnership, association,
cooperative, corporation, trust, or other legal entity;

(13) Producer of title insurance business has the same meaning as in
section 44-19,108;

(14) Qualified financial institution means an institution that is:

(a) Organized or, in the case of a United States branch or agency
office of a foreign banking organization, licensed under the laws of the
United States or any state and has been granted authority to operate with
fiduciary powers;

(b) Regulated, supervised, and examined by federal or state
authorities having regulatory authority over banks and trust companies;

(c) Insured by the appropriate federal entity; and

(d) Qualified under any additional rules and regulations adopted and
promulgated by the director;

(15) Referral has the same meaning as in section 44-19,108;

(16) Security or security deposit means funds or other property
received by a title insurer as collateral to secure an indemnitor's obligation
under an indemnity agreement pursuant to which the title insurer is granted a
perfected security interest in the collateral in exchange for agreeing to
provide coverage in a title insurance policy for a specific title exception to
coverage;

(17) Title insurance agent has the same meaning as in section
44-19,108;

(18) Title insurance business or business of title insurance means:

(a) Issuing as a title insurer or  offering to issue as a title
insurer a title insurance policy;

(b) Transacting or proposing to transact by a title insurer any of
the following activities when conducted or performed in contemplation of or in
conjunction with the issuance of a title insurance policy:

(i) Soliciting or negotiating the issuance of a title insurance
policy;

(i) Guaranteeing, warranting, or otherwise insuring the correctness
of title searches for all instruments affecting titles to real property, any
interest in real property, cooperative units, and proprietary leases and for
all liens or charges affecting the same;

(iii) Handling of escrows, settlements, or closings;

(iv) Executing title insurance policies;

(v) Effecting contracts of reinsurance; or

(vi) Searching or examining titles;

(c) Guaranteeing, warranting, or insuring searches or examinations
of title to real property or any interest in real property;

(d) Guaranteeing or warranting the status of titte as to  ownership
of or liens on real property and persoratlproperty—by—any—persen—other—than—
the principals to the transaction; or

(e) Transacting or proposing to transact any business substantially
equivalent to any of the activities listed in this subdivision in a manner
designed to evade the provisions of the Title Insurers Act;

(19) Title insurance commitment means a preliminary commitment,
report, or binder issued prior to the issuance of a title insurance policy
containing the terms, conditions, exceptions, and any other  matters
incorporated by reference under which the title insurer is willing to issue
its title insurance policy;

(20) Title insurance policy means a  contract insuring or
indemnifying owners of, or other persons lawfully interested in, real or
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-persehalpreperty or any interest in real property, against loss or damage
arising from any or all of the following conditions existing on or before the
policy date and not excepted or excluded:
(a) Defects in or liens or encumbrances on the insured title;
(b) Unmarketability of the insured title;
(c) Invalidity, lack of priority, or unenforceability of liens or
encumbrances on the stated property;
(d) Lack of legal right of access to the land; or
(e) Unenforceability of rights in title to the land;
(21) Title insurer means any insurer organized under the laws of
this state for the purpose of transacting the business of title insurance and
any foreign or non-United-States title insurer authorized to transact the
business of title insurance in this state; and
(22) Title plant means a set of records consisting of documents,
maps, surveys, or entries affecting title to real property or any interest in
or encumbrance on the property which have been filed or recorded in the
jurisdiction for which the title plant is established or maintained.
Sec. 10. Section 44-1992, Revised Statutes Supplement, 2000, is
amended to read:
44-1992. (1) When a title insurance commitment includes an offer to
issue an owner's title insurance policy covering the resale of owner-occupied
residential property, the title insurance commitment shall be furnished to the
purchaser-mortgagor or its representative as soon as reasonably possible prior
to closing. If the title insurance commitment cannot be delivered prior to
the day of closing, the title insurer shall document the reasons for the
delay. The—title insurance-commitmentfurnished-to-the purchaser-mortgagor——————————
shatHncomerate-the-following-statementon-thefirst-page-in-hold-type: —
PLEASE READ-FHE EXCEPTHIONSANDFHETERMS SHOWN-OR REFERREDTO HEREIN— ————
CAREFULLY-—TFHE EXCERPHONSAREMEANTFTOPROVUDEYOU—WHH- NOHCE—OF -MAFTERS—— ———
WHICH-ARE-NOF COVERED- UNBER TFHEFERMS OFFHE- HHLEINSURANGEROLICY-ANDSHOULD— ————— ——
BECAREFULLY CONSIDERED————————————
IS IMPORTANTTONOFE THATFHSFORMIS-A—GUARANTFEEOF HFH E-AND
NOTA WRIFFEN-REPRESENTFAHON-ASFO-THE-CONDIHON-OF HHE-ANB-MAY-NOFHST AL —
(2) A title insurer issuing a lender's  title insurance policy in
conjunction  with a mortgage loan made simultaneously with the purchase of all
or part of the real estate securing the loan, when no owner's title  insurance
policy has been requested, shall give written notice, on a form prescribed or
approved by the director, to the purchaser-mortgagor at the time the title
insurance commitment is prepared.  The notice shall explain that a lender's
title insurance policy is to be issued protecting the mortgage lender and that
the lender's title insurance policy does not provide title insurance
protection to the purchaser-mortgagor as the owner of the property being
purchased. The notice shall explain what a title insurance policy insures
against and what possible exposures exist for the purchaser-mortgagor that
could be insured against through the purchase of an owner's title insurance
policy. The notice shall also explain that the purchaser-mortgagor may obtain
an owner's title insurance policy protecting the property owner at a specified
cost or approximate cost if the proposed coverages or amount of title
insurance is not then known. A copy of the notice, signed by the
purchaser-mortgagor, shall be retained in the relevant underwriting file at
least five years after the effective date of the lender's title insurance

policy.

Sec. 11. Section 44-19,108, Reissue Revised Statutes of Nebraska,
is amended to read:

44-19,108. For purposes of the Title Insurance Agent Act:

(1) Abstract of title has the same meaning as in section 44-1981;

(2) Affiliated business means any portion of a title insurance
agent's title insurance business written in this state that was referred to it
by a producer of title insurance business or by an associate of the producer
of title insurance business, if the producer of title insurance business or
associate, or both, have a financial interest in the title insurance agent;

(3) Associate means any:

(a) Business organized for profit in which a producer of title
insurance business is a director, an officer, a partner, an employee, or an
owner of a financial interest;

(b) Employee of a producer of title insurance business;

(c) Franchisor or franchisee of a producer of title insurance
business;

(d) Spouse, parent, or child of a producer of title insurance
business who is a natural person;

(e) Person, other than a natural person, that controls, is
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controlled by, or is under common control with, a producer of title  insurance
business; and

(H Person with whom a producer of title insurance business or any
associate of the producer of title insurance business has an agreement,
arrangement, or understanding, or pursues a course of conduct, the purpose or
effect of which is to provide financial benefits to that producer of title
insurance business or associate for the referral of title insurance business;

(4) Bona fide employee of the title insurance agent means an
individual who devotes substantially all of his or her time to performing
services on behalf of a title insurance agent and whose compensation for the
servicesisinthe form of salary or its equivalent paid by the title
insurance agent;

(5) Bona fide employee of the title insurer has the same meaning as
in section 44-1981;

(6) Director means the Director of Insurance;

(7) Escrow has the same meaning as in section 44-1981;

(8) Financial interest means a direct or indirect interest, legal or
beneficial, when the holder is or will be entitled to five percent or more  of
the net profits or net worth of the entity in which the interest is held,;

(9) Person means any natural person, partnership, association,
cooperative, corporation, trust, or other legal entity;

(10) Producer of title insurance business means any  person,
including an officer, director, or owner of five percent or more of the equity
or capital of any person, engaged in this state in the trade, business,
occupation, or profession of:

(a) Buying or selling interests in real property;

(b) Making loans secured by interests in real property; or

(c) Acting as broker, agent, representative, or attorney of a person
who buys or sells any interest in real property or who lends or borrows money
with the interest as security;

(11) Qualified financial institution has the same meaning as in
section 44-1981;

(12) Referral means the directing or the exercising of any power or
influence over the direction of title insurance business, whether or not the
consent or approval of any other person is sought or obtained with respect to
the referral;

(13) Security or security deposit means funds or other property
received by a title insurance agent as collateral to secure an indemnitor's
obligation under an indemnity agreement pursuant to which a title insurer is
granted a perfected security interest in the collateral in exchange for
agreeing to provide coverage in a title insurance policy for a specific title
exception to coverage;

(14) Title insurance agent means an authorized person, other than a
bona fide employee of the title insurer, who, on behalf of the title insurer,
performs the following acts in  conjunction with the issuance of a title
insurance commitment or title insurance policy:

(a) Determines insurability and issues title insurance commitments
or title insurance policies, or both, based upon the performance or review of
a title search or an abstract of title; and

(b) Performs one or more of the following functions:

(i) Collects or disburses premiums, escrow, or security deposits or
other funds;

(i) Handles escrows, settlements, or closings;

(iii) Solicits or negotiates title insurance business; or

(iv) Records closing documents;

(15) Title insurance business or business of title insurance means:

(a) Issuing as a title insurer or  offering to issue as a title
insurer a title insurance policy;

(b) Transacting or proposing to transact by a title insurance agent
any of the following activities when conducted or performed in contemplation
of or in conjunction with the issuance of a title insurance policy:

(i) Soliciting or negotiating the issuance of a title insurance
policy;

(i) Guaranteeing, warranting, or otherwise insuring the correctness
of title searches for all instruments affecting titles to real property, any
interest in real property, cooperative units, and proprietary leases and for
all liens or charges affecting the same;

(iif) Handling of escrows, settlements, or closings;

(iv) Executing title insurance policies;

(v) Effecting contracts of reinsurance; or

(vi) Searching or examining titles;

(c) Guaranteeing, warranting, or insuring searches or examinations
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of title to real property or any interest in real property;

(d) Guaranteeing or warranting the status of title as to ownership
of or liens on real property and personat-prepery-by-any—persen—other—than—
the principals to the transaction; or

(e) Transacting or proposing to transact any business substantially
equivalent to any of the activities listed in this subdivision in a manner
designed to evade the provisions of the Title Insurance Agent Act;

(16) Title insurance commitment has the same meaning as in section
44-1981;

(17) Title insurance policy has the same meaning as in section
44-1981; and

(18) Title insurer has the same meaning as in section 44-1981.

Sec. 12. Section 44-19,115, Revised Statutes Supplement, 2000, is
amended to read:

44-19,115. (1) When constituting an offer to issue an owner's title
insurance policy covering the resale of owner-occupied residential property, a
title insurance commitment shall be furnished to the purchaser-mortgagor or
its representative as soon as reasonably possible prior to closing. If the
title insurance commitment cannot be delivered prior to the day of closing,
the title insurance agent shall document the reasons for the delay. The title
HsHrance—eommitment—irished—to—the—purchaser-mortgager shal—incorporate

PLEASEREABDTHEEXCERFIONSANDTFHEFERMS-SHOWN-OR REFERREDFO-HEREIN— — ————
CARERULLY-—THE EXCERHONS-ARE-MEANTFO-PROVUIDEYOU—WIFH- NOHEE—OF —MAFTERS— ———
WHICHARE-NOTF COVERED UNBER THEFERMS OFFHE HFLEINSURANGEPRPOLICY-AND SHOULD————————
BE-CAREFULLY-CONSIDERED-

S IMPORTANTFONOFE FHAT—FHSFORMIS-A—GUARANFEE—OF HFHLE-AND
NOTA WRIFFEN-REPRESENTFAHON-ASFO-THE-CONDIHON-OF HHE-ANB-MAY-NOFHIST ALL —

(2) A title insurance agent issuing a lender's title insurance
policy in conjunction with a mortgage loan made simultaneously with the
purchase of all or part of the real estate securing the loan, when no owner's
title insurance policy has been requested, shall give written notice, on a
form prescribed or approved by the director, to the purchaser-mortgagor at the
time the title insurance commitment is prepared. The notice shall explain
that a lender's title insurance policy is to be issued protecting the mortgage
lender and that the lender's title insurance policy does not provide title
insurance protection to the purchaser-mortgagor as the owner of the property
being purchased. The notice shall explain what a title insurance policy
insures against and what possible exposures exist for the  purchaser-mortgagor
that could be insured against through the purchase of an owner's title
insurance policy. The notice shall also explain that the purchaser-mortgagor
may obtain an owner's title insurance policy protecting the property owner at
a specified cost or approximate cost if the proposed coverages or amount of
title insurance is not then known. A copy of the notice, signed by the
purchaser-mortgagor, shall be retained in the relevant underwriting file at
least five years after the effective date of the lender's title insurance

policy.

Sec. 13. Section 44-2121, Reissue Revised Statutes of Nebraska, is
amended to read:

44-2121. For purposes of the Insurance Holding Company System Act:

(1) An affiliate of, or person affiliated with, a specific person
shall mean a person that directly, or indirectly through one or more
intermediaries, controls, is controlled by, or is under common control with
the person specified;

(2) Control, including controlling, controlled by, and under common
control with, shall mean the possession, direct or indirect, of the power to
direct or cause the direction of the management and policies of a person,
whether through the ownership of voting securities, by contract other than a
commercial contract for goods or nonmanagement services, or otherwise, unless
the power is the result of an official position with or corporate office held
by the person. Control shall be presumed to exist if any person, directly or
indirectly, owns, controls, holds with the power to vote, or holds proxies
representing ten percent or more of the voting securities of any other person.

This presumption may be rebutted by a showing made in the manner provided by
subsection (11) of section 44-2132 that control does not exist in fact. The
director may determine, after furnishing all persons in interest notice and
opportunity to be heard and making specific findings of fact to support such
determination, that control exists in fact, notwithstanding the absence of a
presumption to that effect;

(3) Director shall mean the Director of Insurance;

(4) An insurance holding company system shall consist of two or more
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affiliated persons, one or more of which is an insurer;

(5) Insurer shall have the same meaning as set forth in section
44-103, except that insurer shall not include (a) agencies, autherities, or
instrumentalities of the United States, its possessions and territories, the
Commonwealth of Puerto Rico, the District of Columbia, or a state or political
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subdivision of a state; or (b) fraterral-benefit-secieties———

(6) Person shall mean an individual, a corporation, a partnership, a
limited partnership, an association, a joint-stock company, a trust, an
unincorporated organization, any similar entity, or any combination of such
entities acting in concert but shall not include any joint-venture partnership
exclusively engaged in  owning, managing, leasing, or developing real or
tangible personal property;

(7) Security holder of a specified person shall mean one who owns
any security of such person, including common stock, preferred stock, debt
obligations, and any other security convertible into or evidencing the right
to acquire any such stock or obligations;

(8) Subsidiary of a specified person shall mean an affiliate
controlled by such person directly or indirectly through one or more
intermediaries; and

(9) Voting security shall include any security convertible into or
evidencing a right to acquire a voting security.

Sec. 14. Section 44-2702, Reissue Revised Statutes of Nebraska, is
amended to read:

44-2702. As used in the Nebraska Life and Health Insurance Guaranty
Association Act, unless the context otherwise requires:

(1) Account shalt-meanmeans—any of the three accounts created
pursuant to section 44-2705;

(2) Association shall mear—means—the—Nebraska Life and Health
Insurance Guaranty Association created by section 44-2705;

(3) Director shall mean+means-the-Birector of Insurance;

(4) Contractual obligation shall mean—means—&ny—ebl@aﬂen under a
policy or contract or portion of such policy or contract for which coverage is
provided under section 44-2703;

(5) Covered policy shall mear—means—any—policy or contract or
portion of such policy or contract which is not subject to assessment and  for
which coverage is provided under section 44-2703;

(6) Impaired insurer shall mean-means-a-member insurer which, after
August 24, 1975, (a) is deemed by the directorto be potentially unable to
fulfill  its contractual obligations and is not an insolvent insurer or (b) is
placed under an order of rehabilitation or conservation by a court of
competent jurisdiction;

(7) Insolvent insurer shall mean-means-a-memberinsurer which after

August 24, 1975 becomes—msewent—and—m%h—respeet—te—u%eh—the#e—ls—a—ﬁnﬂ'

-by— a—court—of competent—jurisdiction is—placed—

under an order of liquidation by a court of competent jurisdiction with a

finding of insolvency;

(8) Member insurer shall -mean—means—any— person authorized to
transact in this state any kind of insurance provided for under section
44-2703. Member insurer shall include-inecludes-any-persen whose license or
certificate of authority may have been suspended or revoked. Member insurer

does not , but-shalk-netinany-eventinclude—

(a) A nonprofit hospital or medical service organization;

(b) A health maintenance organization unless such organization is
controlled by an insurance company licensed by the Department of Insurance
under Chapter 44;

(c) A fraternal benefit society;

(d) A mandatory state pooling plan;

(e) An unincorporated mutual association;

(H An assessment association operating under Chapter 44 which
issues only policies or contracts subject to assessment; or

(@) A reciprocal or interinsurance exchange which issues only
policies or contracts subject to assessment;

@—Premiams—shﬁl—meand#eet—g%ess msu#anee—p#emmms—and—annw%y—

considerations-thereon-and-dividends-paid-erere
direet—business———Premiums-shall not—melude—prenmams—and—een&de#aﬂens—en—
contracts-betweeninsurers-and—remnsurers——As—used—in —seetioh—44-2708——

pmn%ums—are—ﬂwose—fer the—ecalendar—year -preceding—the—determination—of——

Y —
(9) Moody's corporate bond yield average means the monthly average

of corporate bond vyields published by Moody's Investment Service,

Incorporated, or any successor to Moody's Investment Service, Incorporated;
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(10) Person shall—mean— means— any  individual, corporation,
partnership, limited liability company, association, or voluntary
organization;

(11) Premiums means amounts or considerations received on covered
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policies or contracts less returned premiums, considerations, and deposits,

less dividends and experience credits. Premiums does not include amounts or

considerations received for policies or contracts or for the portions of

policies or contracts for which coverage is not provided under subsection (2)

of section 44-2703, except that assessable premiums shall not be reduced on

account of subdivision (2)(b)(iii) of section 44-2703 relating to interest

limitations and subdivision (3)(b) of section 44-2703 relating to limitations

with respect to one individual, one participant, and one contract owner.

Premiums does not include:
(a) Premiums on an unallocated annuity contract; or
(b)  With respect to multiple nongroup life insurance policies owned

by one owner, whether the policy owner is an individual, firm, corporation, or

other person and whether the persons insured are officers, managers,

employees, or other persons, premiums exceeding five million dollars with

respect to these policies or contracts, regardless of the number of policies

or contracts held by the owner;
(12)(a) Principal place of business of a plan sponsor or a person

other than a natural person means the single state in which the natural

persons who establish policy for the direction, control, and coordination of

the operations of the entity as a whole primarily exercise that function. The

association shall determine the principal place of business considering the

following factors:
() The state in which the primary executive and administrative

headquarters of the entity is located;
(i) The state in which the principal office of the chief executive

officer of the entity is located;
(iii) The state in which the board of directors or similar governing

person or persons of the entity conducts the majority of meetings;
(iv) The state in which the executive or management committee of the

board of directors or similar governing person or persons of the entity

conducts the majority of its meetings;
(v) The state from which the management of the overall operations of

the entity is directed; and
(vi) In the case of a benefit plan sponsored by affiliated companies

comprising a consolidated corporation, the state in which the holding company

or controlling affiliate has its principal place of business as determined

using the factors in subdivisions (12)(a)(i) through (v) of this section,

except that in the case of a plan sponsor, if more than fifty percent of the

participants in the benefit plan are employed in a single state, that state

shall be deemed to be the principal place of business of the plan sponsor.
(b) The principal place of business of a plan sponsor of a benefit

plan shall be deemed to be the principal place of business of the association,

committee, joint board of trustees, or other similar group of representatives

of the parties who establish or maintain the benefit plan that, in lieu of a

specific or clear designation of a  principal place of business, shall be

deemed to be the principal place of business of the employer or employee

organization that has the largest investment in the benefit plan in question;

&3y Resident shall mear-means-any-persen who resides in  this
sta%e—at—_the—ﬁme—a—member—insu#er -is—determined—to—be—an—impaired- or

msolvent-rsurerand to-whom-a-contractual-cblgation-is-owed —andto-whom——a————

contractual obligation is owed who resides in this state at the date of entry

of a court order that determines thata member insurer is an impaired or

insolvent insurer, whichever occurs first. A person may be a resident of only

one state. A person other than a natural person shall be a resident of its

principal place of business. Citizens of the United States that are residents

of foreign countries, or are residents of a United States possession that does

not have an association similar to the association created by the act, shall

be deemed residents of the state of domicile of the insurer that issued the

policies or contracts;
(14) State means a state, the District of Columbia, Puerto Rico, and

any United States possession, territory, or protectorate;

@245) Supplemental  contract  shall mean—means— any—agreement
entered into for the distribution of policy or contract proceeds; and

(16) Unallocated annuity contract means an annuity contract or group

annuity certificate that is not issued to and owned by an individual, except

to the extent of any annuity benefits guaranteed to an individual by an

insurer under the contract or certificate.
Sec. 15. Section 44-2703, Reissue Revised Statutes of Nebraska, is
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amended to read:
44-2703. (1)(@)_The Nebraska Life and Health Insurance Guaranty

Assomatlon Act shaII apply to all—direet- —life- —insurance—peolicies- health——
—annRdity—econtracts

1) ot thi o that | ;

b—Any—such poliey—or -contract—or any—part—efsuch—peoliey—or

contract—underwhich-therisk-is-berhre-by-the-policy er-contract-helder;
{e)-Any saeh-poliey-er-contract—or—part— thereof—assumed —by- the——

mpa#ed—insu%er— unde#a—een#act —ef—remsu#anee —other—than—reinsurance—for

erganization—which—is—not—leensed— by—the—Departmem—ef—Lnsuranee -&neler

provide coverage for the policies and contracts  specified in

subsection (2) of this section:

() To persons who, regardless of where they reside, except for
nonresident certificate holders under group policies or contracts, are the
beneficiaries, assignees, or payees of the persons covered under subdivision
(1)(a)(ii) of this section; and

(i) To persons who are owners of or certificate holders under the
policies or contracts, other than structured settlement annuities, and in each

case who:

(A) Are residents; or

(B) Are not residents and all of the following conditions apply:

() The insurer that issued the policies or contracts is domiciled
in this state;

(IN The states in which the persons reside have associations
similar to the association created by the act; and

(11 The persons are not eligible for coverage by an association in
any other state due to the fact that the insurer was not licensed in the state
at the time specified in the state's guaranty association law.

(b)  For structured settlement annuities specified in subsection (2)
of this section, subdivisions (1)(a)(i) and (ii) of this section do not apply.
The act shall, except as provided in _subdivisions (1)(c) and (d) of this
section, provide coverage to a person who is a payee under a structured
settlement annuity, or beneficiary of a payee if the payee is deceased, if the

payee:

(i) Is a resident, regardless of where the contract owner  resides;
or

(ii) Is not a resident, but only under the following conditions:

(A)() The contract owner of the structured settlement annuity is a
resident; or

(1) The contract owner of the structured settlement annuity is  not
a resident, but the insurer that issued the structured settlement annuity is
domiciled in this state and the state in which the contract owner resides has
an association similar to the association created by the act; and

(B) The payee or beneficiary and the contract owner are not eligible
for coverage by the association of the state in which the payee or contract

owner resides.

(c) The act shall not provide coverage to a person who is a payee or
beneficiary of a contract owner resident of this state if the payee or
beneficiary is afforded any coverage by the association of another state.

(d) The act is intended to provide coverage to a person who is a
resident of this state and, in special circumstances, to a nonresident. To
avoid duplicate coverage, if a person who would otherwise receive coverage
under the act is provided coverage under the laws of any other state, the
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person shall not be provided coverage under the act. In determining the

application of the provisions of this subdivision in situations in which a

person could be covered by the association of more than one state, whether as

an owner, payee, beneficiary, or assignee, the act shall be construed in

conjunction with other state laws to result in coverage by only one

association.
(2)(a) The act shall provide coverage to the persons specified in
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subsection (1) of this section for direct nongroup life, health, or annuity

policies or contracts and supplemental contracts to any of these and for

certificates under direct group policies and contracts, except as limited by

the act. Annuity contracts and certificates under group annuity contracts

include allocated funding agreements, structured settlement annuities, and any

immediate or deferred annuity contracts.
(b) The act shall not apply to:
(i) Any portion of any policy or _contract not guaranteed by the

insurer or under which the risk is borne by the policy or contract holder;

(i) A policy or contract of reinsurance, unless assumption

certificates have been issued pursuant to the reinsurance policy or contract;

(iii) A portion of a policy or contract to the extent that the rate

of interest on which it is based or the interest rate, crediting rate, or

similar factor determined by use of an index or other external reference

stated in the policy or contract employed in calculating returns or changes in

value:
(A) Averaged over the period of four years prior to the date on

which the member insurer becomes an impaired or insolvent insurer under the

act, whichever is earlier, exceeds the rate of interest determined by

subtracting two percentage points from Moody's corporate  bond vyield average

averaged for that same four-year period or for such lesser period if the

policy or contract was issued less than four years before the member insurer

becomes an impaired or insolvent insurer under the act, whichever is earlier;

and
(B) On and after the date on which the member insurer becomes an

impaired or insolvent insurer under the act, whichever is earlier, exceeds the

rate of interest determined by subtracting three percentage points from

Moody's corporate bond yield average as most recently available;
(iv) A portion of a policy or contract issued to a plan or program

of an employer, association, or other person to provide life, health, or

annuity benefits to its employees, members, or others, to the extent that the

plan or program is self-funded or uninsured, including benefits payable by an

employer, association, or other person under:
(A) A multiple employer welfare arrangement as described in 29

U.S.C. 1144;

(B) A minimum premium group insurance plan;

(C) A stop-loss group insurance plan; or

(D) An administrative services only contract;

(v) A portion of a policy or contract to the extent that it provides
for:

(A) Dividends or experience rating credits;
(B) Voting rights; or
(C) Payment of any fees or allowances to any person, including the

policy or contract owner, in connection with the service to or administration

of the policy or contract;
(vi) A policy or contract issued in this state by a member insurer

at a time when it was not licensed or did not have a certificate of authority

to issue the policy or contract in this state;
(viii A portion of a policy or contract to the extent that the

assessments required by section 44-2708 with respect to the policy or contract

are preempted by federal or state law;
(viii) An obligation that does not arise under the express  written

terms of the policy or contract issued by the insurer to the contract owner or

policy owner, including:
(A) Claims based on marketing materials;
(B) Claims based on side letters, riders, or other documents that

were issued by the insurer without meeting applicable policy form, filing, or

approval requirements;
(C) Misrepresentations of or regarding policy benefits;
(D) Extra-contractual claims; or
(E) A claim for penalties or consequential or incidental damages;

(ixX) A contractual agreement that establishes the member insurer's

obligations to provide a book value accounting guaranty for defined

contribution benefit plan participants by reference to a portfolio of assets

that is owned by the benefit plan or its trustee, which in each case is not an
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affiliate of the member insurer;
(x) A portion of a policy or contract to the extent it provides for
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interest or other changes in value to be determined by the use of an index or

other external reference stated in the policy or contract, but which have not

been credited to the policy or contract or as to which the policy or contract

owner's rights are subject to forfeiture as of the date the member insurer

becomes an impaired or insolvent insurer under the act, whichever is  earlier.

If a policy's or contract's interest or changes in value are credited less

frequently than annually, then for purposes of determining the values that

have been credited and are not subject to forfeiture under this subdivision,

the interest or change in value determined by using the procedures defined in

the policy or contract will be credited as if the contractual date of

crediting interest or changing values was the date of impairment or

insolvency, whichever is earlier, and will not be subject to forfeiture;

(xi) An unallocated annuity contract;

(xii) Any such policy or contract issued by:

(A) A nonprofit hospital or medical service organization;

(B) A health maintenance organization unless such organization is

controlled by an insurance company licensed by the Department of Insurance

under Chapter 44;
(C) A fraternal benefit society;
(D) A mandatory state pooling plan;
(E) An unincorporated mutual association;
(F) An assessment association operating under Chapter 44 which

issues only policies or contracts subject to assessment; or
(G) A reciprocal or interinsurance exchange which issues only

policies or contracts subject to assessment; or
(xiii) Any policy or contract issued by any person, corporation, or

organization which is not licensed by the Department of Insurance under

Chapter 44.
(3) The benefits that the association may become obligated to cover

shall in no event exceed the lesser of:
(a) The contractual obligations for which the insurer is liable or

would have been liable if it were not an impaired or insolvent insurer; or

(b)(i) With respect to one life, regardless of the number of

policies or contracts:
(A) Three hundred thousand dollars in life insurance death benefits,

but not more than one hundred thousand dollars in net cash surrender and net

cash withdrawal values for life insurance;
(B) Five hundred thousand dollars in health insurance benefits; or

(C) One hundred thousand dollars in the present value of annuity

benefits, including net cash surrender and net cash withdrawal values;
(i) With respect to each payee of a structured settlement annuity

or beneficiary or beneficiaries of the payee if deceased, one hundred thousand

dollars in the present value of annuity benefits, in the aggregate, including

net cash surrender and net cash withdrawal values, if any;
(iii) The association shall not be obligated to cover more than:

(A) An aggregate of three hundred thousand dollars in benefits  with

respect to any one life under subdivisions (3)(b)(i))(A) and (C) of this

section, except that with respect to benefits for health insurance under

subdivision (3)(b)(i)(B) of this section, in which case the aggregate

liability of the association shall not exceed five hundred thousand dollars

with respect to any one individual; or
(B) W.ith respect to one owner of multiple nongroup policies of life

insurance, whether the policy owner is an individual, firm, corporation, or

other person and whether the persons insured are officers, managers,

employees, or other persons, more than five million dollars in benefits

regardless of the number of policies and contracts held by the owner;
(iv) The limitations set forth in this subsection are limitations on

the benefits for which the association is obligated before taking into account

either its subrogation and assignment rights or the extent to which those

benefits could be provided out of the assets of the impaired or insolvent

insurer _attributable to covered policies. The costs of the association's

obligations under the act may be met by the use of assets attributable to

covered policies or reimbursed to the association pursuant to its subrogation

and assignment rights.
(4) In performing its obligations to provide coverage under section

44-2707, the association shall not be required to guarantee, assume, reinsure,

or perform, or cause to be guaranteed, assumed, reinsured, or performed, the

contractual obligations of the insolvent or impaired insurer under a covered

policy or contract that do not materially affect the economic values or

economic benefits of the covered policy or contract.

-13-



LB 360 LB 360

Sec. 16. Section 44-2707, Reissue Revised Statutes of Nebraska, is
amended to read:

44-2707. In addition to the powers and duties enumerated in the
Nebraska Life and Health Insurance Guaranty Association Act:

(1) Ifa domestic—member— insurer _is an impaired insurer, the
association may, at its discretion and subject to any conditions imposed by
the association that do not impair the contractual obligations of the impaired

insurer, and that are approved by the director: , and are, exceptin easesof

eeaﬂ—e;de#ed—eensewaﬂen—o#mh&b%a&m—app#eved —-by— the——impaireg—————————————

insurer—
(&) Guarantee, assume, or reinsure, or cause to be guaranteed,
assumed, or reinsured, all the covered policies of the impaired insurer; and
(b) Provide such money, pledges, loans, notes, guarantees, or  other
means as are proper to effectuate subdivision (1)(a) of this section and
assure payment of the contractual obligations of the impaired insurer pending
action under subdivision (1)(a) of this section; and

{ey-toan-money-to-theimpaired-insurer—
2 a—foreign -or—alien—insurer—is- ah—impaired insurer,—the——

ef—residents—and—subject —te—any—eendmens—whleh—are—mposed—by—the—

association—other—than these—which impai—the—contractual—obligations -efthe————

impaired—insurer— and—except—in -cases—of —court-ordered —conservatioh—or
Fehabmanen—wmeha;e—appmvedbﬁh&mpawed—msmep&nd-appmvedby—tho

éa)—Gua%an%ee—assume—elL reinsure—or—cause—to -be—guaranteed——

assumed;-orreinsured; the-impaired-insurers-covered policies-of residents;

by-Pro

vide-sueh-moeney—pledges %WW
as—are—proper—to—effectyate—the —provisions—of—subdivision—2)(a)ofthis——————
section—and-assure-payment-of- the-impaired-insurers-contractual—obligations————

to-residents-pending-actio runderthe-provisions-otsubdivision-23a) -ef-this

seetion—and—— ———
{e}-Lean-money-to-the-impaired-insurer—
-3>2) If a domestie—member—insdrer is _an insolvent insurer, the

association shall, subject to-the-approval-of-the director-in-its—diseretion,

either:
(a)())(A) Guarantee, assume, or reinsure, or cause to be guaranteed,
assumed, or reinsured, the covered—pelicies—ef—+esidents or centracts—efthe——

insolvent insurer; or
B)+B) Assure payment of the contractual obligations of the

msolvent insurer; and to residents, —chuehing—obligations to—resident—

{e)—P%owée—the—pFe{ectrens—speemed—m—subdquens—(3)(a)—and7

B3Hby-ofthis-sectionto-nenresident-pelicy-and-cerificate-holders—ef—sueh
domestic—insurer #—G}—they—a%e—not—ehg%e—fer—s&eh—proteeﬂens—&nde# the

laws-of the-states-in-which-theyreside{it}-such-domestic-insurernever-held—

alicense-orceartiicate-of autherby-n-such-states-and-{i—the—laws—of

sueh—statesprovide-protections-similar-to-thoseprovided-by-this-subdivision———

to-theresidents-of this-state—who—are—policy—or—ecettificate—holders— of
irsurers-domiciled insuch-statesand—
~e—i) Provide such money, pledges, notes, guarantees, or other

means as are reasonably necessary to discharge such duties—but f—the—

association—falls—to—act —within—a— reasonable—peried—of-time- under—this
subdivision—the-directorshall-have the-pewers-and-duties-ofthe— -asseciatioh——

dnder—the Nebraska—tLife—and—Health tasurance—Guaranty—Asseciation—Act—with——

respectto-such-domesticinselventinsurer——

4)rfa foreign-oralien—insurer—is —an—inselvent—insurer—the

asseciation-shall—subjeet to-the-approval-of- the-director:
B —Guarantee—assume,—or reinsure—or—cause—t0 be—guaranteed——

ass&med—er—remsu%ed—the—eeve#ed—pemes—eﬂe&den
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Gua#aaW—Asseemth—Aet—shau—net—apply—te%he—e*wﬂt—that—guaramy—

LHe—and Health lasurance—Guaranty—Asseciation—Actare—less—than—the—ameunts——————

needed-to-assure-full-and-prompt performance—of—the—impaired—or—insolvent——

insurers—contractual —obligations,—or—that the—econemic—or—financial—

conditions-as-they-affectmemberinsurers-are-sufficientlyadverse —te—Fendef—

the—impesition—of—poliey—er—contract—liens,—meratoriums —er—similar—means

be-in thepublic-interestand—

{b—Approves—the—specific—policy —liens,——contract —liens——
moraterigms-or-similar-means-to-be-used——

{b)yBefore-being-obligated-under subdivisions{1)2)- (3)—and-4)-
of —this—section, -the—association—may—req i sed—temporalty———

director—upon—his er—her—request- ceneernirg—rehabilitation—payment—of

claims;—continuations-of-coverage,-orthe—performance—of—other—econtractual—

obligations-efany-tmpaired-or inselventnsurer——
{A—Fhe—asseciation—shall-have—standing—to—appear -before—any—ecourt——

Life—and Health Insurance—Guaranty—Asseciation- Act——Such—standing—shall

extend-toall-matters-germane-to-the-pewers-and—-duties— -of — the—asseciation,—

ineluding—but—net—limited—to, propesals—fer—reinsuring -er—guaranteeing—the————

eeve#ed—peheesef—the—mpa#ed—e# mselveni—msu#e#and—the—detemnaﬁen—ef—

{Sxa}Any—pe{senmeMng—beneimswder—the—Nebraska—Hie—aﬂd—
Health-lsurance-Guaranty-Association-Actshall-be-deemed-to-have-assighed-his——

er-herrights underthe-covered-policy-to-the-associationto-the extentofthe—

benefits—received -because—of—such -act—whether—the—benefits—are—payments

een#aetuaLebJ@aﬂea%een&muaﬂen—ef—eeveFage—;Fhe—asseeaﬂen—may

mqwe—an—asagnmem-te—n—ef—sueh—ngh%s by—any—payee,- policy—or contract———
ate%e@e#beneﬂeaw—msu;ed—epamuﬁam—as—a—eeﬂdmen—

and—net—eash withdrawal —values—forlife—insurance—(b)}-one- hundred —theusand

delars-in-thepresent value-ofannuity-benefits—ncluding-retcash-surrender—

and-net-cash-withdrawal valdesor-{e}-three-hundred-thousand-delarsfor—all

life—insurance,—health—insurance —and—annuity -benefits,—including—net -cash—

su#endepand—net—eash—wmhdpawakvalaes—apd

(d)—EmpJey—er—FeteHn —such—persens—as- a#e—neeess&ry—te—hanéle—the—

erform-such-other—functions————
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as-become-necess

LB 360

ary-erproper-underthe-aet;
e)—Negetiate—and—centract —with— any—liguidater—rehabilitater—
e%sewﬁ%e%ne#l&w—mceweﬁ&e&weuﬁh&pewe#&and—daﬂes—e# the

_ @—'Fake—sueh—legal—aeuen -as—may—be —hecessary—t0—aveid—payment—of
(g%%eemise—feﬁhe—p&mese&eﬁhe—aeﬁnd—te%he—e*te%&ppreved

by-the-director-the-powers-of-a-domestic life-or-health-insurer- —but—in—no——
case—may—the—asseociation—issue—insurance—policies—or—annuity—contracts—other—

th&n—these—rssued—te—pe#epm—the—eempaetuakebhgaﬂens—of—the —impaired—eF——

ol ;

éh)—‘10|n—an—ngamzaHon—e#ene—ere¥e—eme#s%ate—assoetaﬂen&eL
similarpurposes-to-further the purpeses and-administerthe powers-and—duties—

ofthe-association—the-association's-duties; or
(b) Provide benefits in accordance with the following provisions:

0] With respect to life and health insurance policies and

annuities, assure payment of benefits for premiums identical to the premiums

and benefits, except for terms of conversion and renewability, that would have

been payable under the policies or contracts of the insolvent insurer for

claims incurred:
(A) With respect to group policies and contracts, not later than the

earlier ofthe next renewal date under these policies or contracts or

forty-five days but not less than thirty days after the date on which the

association becomes obligated with respect to the policies and contracts;
(B) With respect to nongroup policies, contracts, and annuities, not

later than the earlier of the next renewal date under the policies or

contracts or one vyear but not less than thirty days after the date on which

the association becomes obligated with respect to the policies or contracts;

(i) Make diligent efforts to provide all known insureds or

annuitants for nongroup policies and contracts, or group policy owners with

respect to group policies and contracts, thirty days' notice of the

termination made pursuant to subdivision (2)(b)(i) of this section of the

benefits provided;
(iii) With respect to nongroup life and health insurance policies

and annuities covered by the association, make available to each known insured

or annuitant, or owner if other than the insured or annuitant, and with

respect to an individual formerly insured or formerly an annuitant under a

group policy who is not eligible for replacement group coverage, make

available substitute coverage on an individual basis in _accordance with the

provisions of subdivision (2)(b)(iv) of this section if the insureds or

annuitants had aright underlaw or the terminated policy or annuity to

convert coverage to individual coverage or to continue an individual policy or

annuity in force until a specified age or for a specified time, during which

the insurer had no right unilaterally to make changes in any provision of the

policy or annuity or had a right only to make changes in premium by class;

(iv)(A) In providing the substitute coverage required under

subdivision (2)(b)(iii) of this section, the association may offer either to

reissue the terminated coverage or to issue an alternative policy.
(B) Alternative or reissued policies shall be offered without

requiring evidence of insurability and shall not provide for any waiting

period or exclusion that would not have applied under the terminated policy.

(C) The association may reinsure any alternative or reissued policy;

(V)(A) Alternative policies adopted by the association shall be

subject to the approval of the domiciliary insurance commissioner and the

receivership court. The association may adopt alternative policies of various

types for future issuance without regard to any particular impairment or

insolvency.
(B) Alternative policies shall contain at least the minimum

statutory provisions required in this state and provide benefits that shall

not be unreasonable in relation to the premium charged. The association shall

set the premium in accordance with a table of rates that it shall adopt. The

premium shall reflect the amount of insurance to be provided and the age and

class of risk of each insured but shall not reflect any changes in the health

of the insured after the original policy was last underwritten.
(C) Any alternative policy issued by the association shall provide

coverage of a type similar to that of the policy issued by the impaired or

insolvent insurer, as determined by the association;
(vi) If the association elects to reissue terminated coverage at a

premium rate different from that charged under the terminated policy, the

premium shall be set by the association in accordance with the amount of

insurance provided and the age and class of risk, subject to approval of the

domiciliary insurance commissioner and the receivership court;
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(vii) The association's obligations with respect to coverage under
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any policy of the impaired or insolvent insurer or under any reissued or

alternative policy shall cease on the date the coverage or policy is replaced

by another similar policy by the policy owner, the insured, or the

association; and
(viii) When proceeding under subdivision (2)(b) of this section with

respect to a policy or contract carrying guaranteed minimum interest rates,

the association shall assure the payment or crediting of a rate of interest

consistent with subdivision (2)(b)(iii) of section 44-2703;
(3) Nonpayment of premiums within thirty-one days after the date

required under the terms of any guaranteed, assumed, alternative, or reissued

policy or contract or substitute coverage terminates the association's

obligations under the policy or coverage under the act with respect to the

policy or coverage, except with respect to any claims incurred or any net cash

surrender value which may be due in accordance with the provisions of the act;

(4) Premiums due for coverage after entry of an order of liquidation

of an insolvent insurer shall belong to and be payable at the direction of the

association. The association shall be liable for unearned premiums due to

policy or contract owners arising after the entry of the order;
(5) The protection provided by the act shall not apply if guaranty

protection is provided to residents of this state by the laws of the

domiciliary state or jurisdiction of the impaired or insolvent insurer other

than this state;
(6) Incarrying out its duties under subdivision (2) of this

section, the association may, subject to approval by a court in this state:

(a) Impose permanent policy or contract liens in connection with a

guarantee, assumption, or reinsurance agreement if:
(i) The association finds that the amounts which can be assessed

under the act are less than the amounts needed to assure full and prompt

performance of the association's duties under the act; or
(i) That the economic or financial conditions as they affect member

insurers are sufficiently adverse to render the imposition of such permanent

policy or contract liens, to be in the public interest; and
(b) Impose temporary moratoriums or liens on payments of cash values

and policy loans or any other right to withdraw funds held in conjunction with

policies or contracts in addition to any contractual provisions for deferral

of cash or policy loan value.
If the receivership court imposes a temporary moratorium or

moratorium charge on payment of cash values or policy loans or on any other

right to withdraw funds held in conjunction with policies or contracts out  of

the assets of the impaired or insolvent insurer, the association may defer the

payment of cash values, policy loans, or other rights by the association for

the period of the moratorium or moratorium charge imposed by the receivership

court, except for claims covered by the association to be paid in accordance

with a hardship procedure established by the liguidator or rehabilitator and

approved by the receivership court;
(7) A deposit in this state which is held pursuant to law or

required by the director for the benefit of creditors and  policy owners and

not turned over to the domiciliary liquidator upon the entry of a final order

of liquidation or order approving a rehabilitation plan of an insurer

domiciled in this state or in a reciprocal state, pursuant to section 44-4852,

shall be promptly paid to the association. The association shall be entitled

to retain a portion of such amount equal to the percentage determined by

dividing the aggregate amount of policy owners' claims related to that

insolvency for which the association has provided statutory benefits by the

aggregate _amount of all policy owners' claims in this state related to that

insolvency. The association shall remit to the domiciliary receiver the

amount so paid to the association and retained pursuant to this subdivision.

Any amount paid to the association less the amount retained by it shall be

treated as a distribution of estate assets pursuant to section 44-4834 or

similar provision of the state  of domicile of the impaired or insolvent

insurer;
(8) If the association fails to act within a reasonable period of

time with respect to an insolvent insurer, as provided in subdivision (2) of

this section, the director shall have the powers and duties of the association

under the act with respect to the insolvent insurer;
(9) At the request of the director, the association may give

assistance and advice to the director concerning rehabilitation, payment of

claims, continuance of coverage, or the performance of other contractual

obligations of an impaired or insolvent insurer;
(10) The association shall have standing to appear before any court

or administrative agency in this state with jurisdiction over an impaired or
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insolvent insurer concerning which the association is or may become obligated

under the act or with jurisdiction over any person or property against which

the association may have rights through subrogation or other basis. Such

standing shall extend to all matters germane to the powers and duties of the

association, including, but  not limited to, proposals for reinsuring or

guaranteeing the policies or contracts and contractual obligations of the

impaired or insolvent insurer and the determination of the covered policies

and contractual obligations. The association shall also have the right to

appear or intervene before a court or agency in another state with

jurisdiction over an impaired or insolvent insurer for which the association

is or may become obligated or with jurisdiction over any person against whom

the association may have rights through subrogation or otherwise;
(11)(a) Any person receiving benefits under the act shall be deemed

LB 360

to have assigned his or her rights under and any causes of action against any

person for losses arising under the covered policy to the association to the

extent of the benefits received because of the act whether the benefits are

payments of contractual obligations or continuation of coverage or provision

of substitute or alternative  coverage. The association may require an

assignment to it of such rights by any payee, policy or contract owner,

certificate holder, beneficiary, insured, or annuitant as a condition

precedent to the receipt of any rights or benefits conferred by such act upon

such person.
(b) The subrogation rights of the association under this subdivision

shall have the same priority against the assets of the impaired or insolvent

insurer _as that possessed by the person entitled to receive benefits under

such act.
(c) In addition to subdivisions (11)(a) and (b) of this section, the

association shall have all common-law rights of subrogation and any other

equitable or legal remedy that would have been available to the impaired or

insolvent insurer or owner, beneficiary, or payee of a policy or contract with

respect to the policy or contracts. Such common-law rights and equitable or

legal remedies include, in the case of a structured settlement annuity, any

rights of the owner, beneficiary, or payee of the annuity, to the extent of

benefits received pursuant to the act, against a person originally or by

succession responsible for the losses arising from the personal injury

relating to the annuity or payment therefor. Nothing in this subdivision

shall include any such person responsible solely by reason of serving as an

assignee in respect of a qualified assignment under section 130 of the

Internal Revenue Code.
(d) If the provisions of this subdivision are invalid or ineffective

with respect to any person or claim for any reason, the amount payable by the

association with respect to the related covered obligations shall be reduced

by the amount realized by any other person with respect to the person or claim

that is attributable to the policies or portion of such amount covered by the

association.
(e) If the association has provided benefits with respect to a

covered obligation and a person recovers amounts as to which the association

has rights as described in subdivision (11) of this section, the person shall

pay to the association the portion of the recovery attributable to the

policies or any portion of such recovery covered by the association;
(12) The association may:
(a) Enter into such contracts as are necessary or proper to carry

out the provisions and purposes of the act;
(b) Sue or be sued, including taking any legal actions necessary or

proper for recovery of any unpaid assessments under section 44-2708;
(c) Borrow money to effect the purposes of the act. Any notes or

other evidence of indebtedness of the association not in default shall be

legal investments for domestic insurers and may be carried as admitted assets;

(d) Employ or retain such persons as are necessary to handle the

financial transactions of the association and to perform such other functions

as become necessary or proper under the act;
(e) Negotiate and contract with any liquidator, rehabilitator,

conservator, or ancillary receiver to carry out the powers and duties of the

association;
() Take such legal action as may be necessary to avoid payment of

improper claims;
(g) Exercise, for the purposes of the act and to the extent approved

by the director, the powers of a domestic life or health insurer, but in no

case may the association issue insurance policies or annuity contracts other

that those issued to perform the contractual obligations of the impaired or

insolvent insurer;
(h) Organize itself as a corporation or in other legal form
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permitted by the laws of the state;
() Request information from a person seeking coverage from the

LB 360

association in order to aid the association in determining its obligations

under the act with respect to the person, and the person shall promptly comply

with the request;
() Take other necessary or appropriate action to discharge its

duties and obligations under the act or to exercise its powers under the act;

and
(k) Join an organization of one or more other state associations of

similar purposes to further the purposes and administer the powers and duties

of the association;
(13)(a) At any time within one year after the coverage date, the

association may elect to succeed to the rights and obligations of the member

insurer that accrue on or after the coverage date and that relate to contracts

covered, in whole or in part, by the association under any one or more

indemnity reinsurance agreements entered into by the member insurer as a

ceding insurer and selected by the association, except that the association

may not exercise an election with respect to a reinsurance agreement if the

receiver, rehabilitator, or liquidator of the member insurer has previously

and expressly disaffirmed the reinsurance agreement. For purposes of this

section, coverage date means the date on which the association becomes

responsible for the obligations of a member insurer. The election shall be

effected by a notice to the receiver, rehabilitator, or liquidator and to the

affected reinsurers. If the association makes an election, subdivisions

(13)(@)(i) through (iv) of this section apply to the agreements selected by

the association:
(i) The association shall be responsible for all unpaid premiums due

under the agreements for periods both before and after the coverage date and

shall be responsible for the performance of all other obligations to be

performed after the coverage date in  each case that relates to contracts

covered, either in whole or in part, by the association. The association may

charge contracts covered in  part by the association, through reasonable

allocation methods, the costs for reinsurance in excess of the obligations of

the association;
(ii) The association shall be entitled to any amounts payable by the

reinsurer under the agreements with respect to losses or events that occur _in

periods after the coverage date and that relate to contracts covered by the

association, in whole or in part, except that on receiving such amounts, the

association shall pay to the beneficiary under the policy or contract on

account of which the amounts were paid a portion of the amount equal to the

excess of: (A) The amount received by the association, over (B) the benefits

paid by the association on account of the policy or contract less the

retention of the impaired or insolvent member insurer applicable to the loss

or_event;
(iii) Within thirty days after the association's election, the

association and each indemnity reinsurer shall calculate the net balance due

to or from the association under each reinsurance agreement as of the date  of

the association's election, giving full credit to all items paid by either the

member insurer, or its receiver, rehabilitator, or liquidator, or the

indemnity reinsurer during the period between the coverage date and the date

of the association's election. The association or indemnity reinsurer shall

pay the net balance due the other within five days after the completion of

such calculation. If the receiver, rehabilitator, or liguidator has received

any amounts due the association pursuant to subdivision (13)(a)(ii) of this

section, the receiver, rehabilitator, or liguidator shall, as promptly as

practicable, pay such amounts to the association; and
(iv) If the association, within sixty days after the election, pays

the premiums due for periods both before and after the coverage date that

relate to contracts covered by the association in whole or in part, the

reinsurer shall not be entitled to terminate the reinsurance agreements to the

extent that the agreements relate to contracts covered by the association

either wholly or partially and may not set off any unpaid premium due for

periods prior to the coverage date against amounts due the association;

(b) If the association transfers its obligations to another insurer

and if the association and the other insurer agree, such insurer shall succeed

to the rights and obligations of the association under subdivision (13)(a) of

this  section effective as of the date agreed upon by the association and such

insurer and regardless of whether the association has made the election

referred to in subdivision (13)(a) of this section except that:
() The indemnity reinsurance agreements shall automatically

terminate for new reinsurance unless the indemnity reinsurer and the other

insurer agree to the contrary;
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(i) _The obligations described in the exception set forth in
subdivision (13)(a)(ii) shall not apply on and after the date the indemnity
reinsurance agreement is transferred to the third party insurer; and

(iii) Subdivision (13)(b) of this section shall not apply if the
association has previously stated in writing that it will not exercise the
election referred to in subdivision (13)(a) of this section;

(c) The provisions of subdivision (13) of this section shall
supersede the provisions of any law of this state or of any affected
reinsurance agreement that provides for or requires any payment of reinsurance
proceeds on account of losses or events that occur in periods after the
coverage date to the receiver, liquidator, or rehabilitator of the insolvent
member _insurer. The receiver, rehabilitator, or liquidator shall remain
entitted to any amounts payable by the reinsurer under the reinsurance
agreement with respect to losses or events that occur in periods prior to  the
coverage date, subject to applicable setoff provisions; and

(d) Except as otherwise expressly set forth in subdivision (13) of
this section, nothing in such subdivision shall alter or modify the terms and
conditions of the indemnity reinsurance agreements of the insolvent member
insurer.  Nothing in the subdivision shall abrogate or limit any rights of any
reinsurer to claim that it is entitted to  rescind a reinsurance agreement.
Nothing in such subdivision shall give a policyowner or beneficiary an
independent cause of action against an indemnity reinsurer that is not
otherwise set forth in the indemnity reinsurance agreement;

(14) The board of directors of the association shall have discretion
and may exercise reasonable business judgment to determine the means by which
the association is to provide the benefits of the act _in _an economical and
efficient_manner;

(15) If the association has arranged or offered to provide the
benefits of the act to a covered person _under a plan or arrangement that
fulfills the association's obligations under the act, such person shall not be
entitled to benefits from the association in addition to or other than those
provided under the plan or arrangement; and

(16) Venue in an action against the association arising under the
act shall be in the district court of Lancaster County. The association shall
not be required to give an appeal bond in an appeal that relates to a cause of
action arising under the act.

Sec. 17. Section 44-2708, Revised Statutes Supplement, 2000, is
amended to read:

44-2708. (1) For the purpose of providing the funds necessary to
carry out the powers and duties of the association, the board of directors
shall assess the member insurers, separately for each account, at such times
and for such amounts as the board finds necessary. The board shall collect
the assessments after thirty days' written notice to the member insurers
before payment is due, and the assessments shall accrue interest at the rate
calculated pursuant to section 45-103 on and after the due date.

(2) There shall be three twe-elasses-of assessments as follows:

(a) Class A assessments shall be made for the purpose of meeting
administrative costs and other general expenses, including expenses for
examinations conducted under the authority of subdivision (2) of section
44-2711. Class A assessments may be made whether or not related to a
particular impaired or insolvent insurer; and

(b) Class B assessments shall be made to " the extent necessary to
carry out the powers and duties of the association under section 44-2707 with
regard to an impaired or insolvent domestic insurer. ; and —

(3)(a) The amount of any CIassAassessment for each account shall
be determined by the board and may be authorized and called on a pro rata or
non-pro-rata basis. If pro rata, the board may provide that it be credited
against future Class B assessments. The total of all non-pro-rata assessments
shall not exceed one hundred fifty dollars per member insurer in any one
calendar year. The amount of any Class B or C assessment shall be divided

amehg—the -accounts—in—the—propertior—that—the premivms—received—by the——

impaired-or-insolvent-insurer-onthe-policies-covered-by-each accountbearsto
thepremibms-receied-by such-isureron-all-covered—policies—allocated —for

assessment purposes among the accounts pursuant to an allocation formula which
may be based on the premiums or reserves of the impaired or insolvent insurer
or any other standard deemed by the board in its sole discretion as being fair
and reasonable under the circumstances.

(b) Class B and Slass-Gassessments against member insurers for each
account and subaccount shall be in the proportion that the premiums received
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on business in this state by each assessed member insurer on policies covered
by each account bears, for the three most recent calendar years for which
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information is available preceding the vyear in which the insurer became

insolvent or, in the case of an assessment with respect to an impaired

insurer, the three. most recent calendar vyears for which information is

available preceding the year in which the insurer became impaired, to such

premiums received on business in this state by all assessed member insurers.

(c) Assessments for funds to meet the requirements of the

association with respect to an impaired or insolvent insurer shall not be made
until necessary to implement the purposes of the Nebraska Life and Health

Insurance Guaranty Association Act. Classification of assessments under

subsection (2) of this section and computation of assessments under this
subsection shall be made with a reasonable degree of accuracy, recognizing
that exact determinations may not always be possible. The association shall

notify each member insurer of its anticipated pro rata share of an authorized

assessment  not yet called within one hundred eighty days after the assessment

is_authorized.

(4) The association may abate or defer, inwhole or in part, the
assessment of a member insurer if, in the opinion of the board, payment of the
assessment would endanger the ability of the member insurer to fulfill its

contractual obligations.  The total ef-allassessments upon-a—member—insurer———

fer—eaeh—aeee&n{ sha#Lnet—m—anyene—ealendapyeape*eeed—we—pemem—of—sueh—

Gt

entH-an-assessment against a member insurer is abated
or deferred, in whole or in part, because of the limitations set forth
pursuant to this subsection, (4) of this seetion-the —ameunt —by—which—sudch

assessment is abated or deferred shall be assessed against the other member

insurers in a manner consistent with the basis for assessments set forth in
this section. Once the conditions that caused a deferral have been removed or

rectified, the member insurer shall pay all assessments that were deferred

pursuant to a repayment plan approved by the association.
(5)(a) Subject to the provisions of subdivision (b) of this

subsection, the total of all assessments authorized by the association with

respect to a member insurer for each subaccount of the life insurance and

annuity account and for the health account shall not in one calendar year

exceed two percent of that member insurer's average annual premiums received

in this state on the policies and contracts covered by the subaccount or

account during the three calendar years preceding the year in which the

insurer became an impaired or insolvent insurer.

(b) If two or more assessments are authorized in one calendar year

with respect to insurers that become impaired or insolvent in different

calendar years, the average annual premiums for purposes of the aggregate

assessment percentage limitation referenced in subdivision (a) of this

subsection shall be equal and limited to the higher of the three-year average

annual premiums for the applicable subaccount or account as calculated

pursuant to this section.

_(c) If the maximum assessment, together with the other assets of the
association in either account, does not provide in any one year in either
account an amount sufficient to carry out the responsibilities of the
association, the necessary additional funds shall be assessed as soon

thereafter as permitted by the Nebraska Lie—and—Health —tasurance—Guaranty———

(6) The board may, by an equitable method as established in the plan
of operation, refund to member insurers in proportion to the contribution of
each insurer to that account the amount by which the assets of the account
exceed the amount the board finds is necessary to carry out during the coming
year the obligations of the association with regard to that amount, including
assets accruing from net realized gains and income from investments. A
reasonable amount may be retained in any account to provide funds for the
continuing expenses of the association and for future losses if refunds are
impractical.

(7) It shall be proper for any member insurer, in determining its
premium rates and policyowner dividends as to any kind of insurance specified

under the Nebraska-Life-and-Health-tasurance-Guaranty-Association-Actact—to—

consider the amount reasonably necessary to meet its assessment obligations

under such act.
(8) The association shall issue to each insurer paying an a Class B

assessment under the Nebraska—l:#e—and—He&lth—Lnsu;anee—Gua;an%y—Asseeraﬂen—

-Aetaet a certificate of contribution in a form prescribed by the director for
the amount so paid. All outstanding certificates shall be of equal dignity
and priority without reference to amounts or dates of issue.

(9)(a) A member insurer that wishes to protest all or part of an
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assessment shall pay when due the full amount of the assessment as set  forth
in __the notice provided by the association. The payment shall be available to
meet association obligations during the pendency of the protest or any
subsequent appeal. A statement in writing that the payment is made under
protest and setting forth a brief statement of the grounds for the protest
shall accompany the payment.

(b) Within sixty days following the payment of an assessment under
protest by a member insurer, the association shall notify the _member _insurer
in _writing of its determination with respect to the protest unless the
association notifies the member insurer that additional time is required to
resolve the issues raised by the protest.

(c) Within thirty days after a final decision has been made, the
association shall notify the protesting member insurer in  writing of that
final decision. Within sixty days after receipt of notice of the final
decision, the protesting member insurer may appeal that final action to the
director.

(d) In the alternative to rendering a final decision with respect to
a protest based on a question regarding the assessment base, the association
may refer protests to the director for a final decision, with _or without a
recommendation from the association.

(e) If the protest or appeal on the assessment is upheld, the amount
paid in error or excess shall be returned to the member insurer. Interest on
a refund due a protesting member shall be paid at the rate actually earned by
the association.

(10) The association may request information of member insurers in
order to aid in the exercise of its _power under this section, and member
insurers shall promptly comply with a request.

Sec. 18. Section 44-2709, Reissue Revised Statutes of Nebraska, is
amended to read:

44-2709. (1)(a) The association shall submit to the director a plan
of operation and any amendments necessary or suitable to assure the fair,
reasonable, and equitable administration of the association.  The plan of
operation and any amendments shall become effective upon approval in  writing
by the director.

(b) If the association fails to submit a suitable plan of operation
within one hundred eighty days following August 24, 1975, orif at any time
thereafter the association fails to submit suitable amendments to the plan,
the director shall, after notice and hearing, adopt and promulgate such
reasonable rules and regulations as are necessary or advisable to effectuate
the Nebraska Life and Health Insurance Guaranty Association Act. Such rules
and regulations shall continue in force until modified by the director or
superseded by a plan submitted by the association and approved by the
director.

(2) Al member insurers shall comply with the plan of operation.

(3) The plan of operation shall, in addition to requirements
enumerated in the Nebraska Life and Health Insurance Guaranty Association Act:

(a) Establish procedures for handling the assets of the association;

(b) Establish the amount and method of reimbursing members of the
board of directors under section 44-2706;

(c) Establish regular places and times for meetings of the board of
directors;

(d) Establish procedures for records to be kept of all financial
transactions of the association, its agents, and the board of directors;

(e) Establish the procedures whereby selections for the board of
directors shall be made and submitted to the director;

(f) Establish any additional procedures for assessments pursuant to
section 44-2708; and

(g) Contain additional provisions necessary or proper for the
execution of the powers and duties of the association.

(4) The plan of operation may provide thatany or all powers and
duties of the association, except those under subdivision (10)(c) (12)(c) of————
section 44-2707 and section 44-2708, are delegated to a  corporation,
association, or other organization which performs or will perform functions
similar to those of the association, or its equivalent, in two or more states.

Such a corporation, association, or organization shall be reimbursed for any
payments made on behalf of the association and shall be paid for its
performance of any function of the association. A delegation made under this
subsection shall take effect only with the approval of both the board of
directors and the director and may be made only to a corporation, association,

or organization which extends protection not substantially less favorable and
effective than that provided by the Nebraska Life and Health Insurance
Guaranty Association Act.
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Sec. 19. Section 44-2713, Reissue Revised Statutes of Nebraska, is
amended to read:

44-2713. (1) Nothing in the Nebraska Life and Health Insurance
Guaranty Association Act shall be construed to reduce the liability for unpaid
assessments of the insureds of an impaired or insolvent insurer operating
under a plan with assessment liability.

(2) Records shall be kept of all negotiations and meetings in which
the association or its representatives are involved to discuss the activities
of the association in carrying out its powers and duties pursuant to section
44-2707. Records of such negotiations or meetings shall be made public only
upon the termination of a liquidation, rehabilitation, or conservation
proceeding involving the impaired or insolvent insurer, upon the termination
of the impairment or insolvency of the insurer, or upon the order of a court
of competent jurisdiction. Nothing in this subsection shall limit the duty of
the association to render a report of its activities as provided in section
44-2714.

(3) For the purpose of carrying out its obligations under the
Nebraska Life and Health Insurance Guaranty Association Act, the association
shall be deemed to be a creditor of the impaired or insolvent insurer to the
extent of assets attributable to covered policies reduced by any amounts to
which the association is entitled as subrogee pursuant to subdivision (8) (11)
of section 44-2707. All assets of the impaired or insolvent insurer
attributable to covered policies shall be used to continue all covered
policies and pay all contractual obligations of the impaired or insolvent
insurer as required by the act. Assets attributable to covered policies, as
used in this subsection, are that proportion of the assets which the reserves
that should have been established for such policies bear to the reserve that
should have been established for all policies of insurance written by the
impaired or insolvent insurer.

(4)(a) Prior to the termination of any liquidation, rehabilitation,
or conservation proceeding, the court may take into consideration the
contributions of the respective parties, including the association, the
shareholders and policyowners of the impaired or insolvent insurer, and any
other party with a bona fide interest in making an equitable distribution of
the ownership rights of such impaired or insolvent insurer. In such a
determination, consideration shall be given to the welfare of the
policyholders of the continuing or successor insurer.

(b) No distribution to shareholders, if any, of an impaired or
insolvent insurer shall be made until and unless the total amount of
assessments levied by the association with respect to such insurer have been
fully recovered by the association.

(5) It shall be a prohibited unfair trade practice for any person to
make use in any manner of the protection afforded by the Nebraska Life and
Health Insurance Guaranty Association Act in the sale of insurance.

(6)() If an order for liquidation or rehabilitation of an insurer
domiciled in this state has been entered, the receiver appointed under such
order shall have a right to recover on behalf of the insurer, from any
affiliate, the amount of distributions, other than stock dividends paid by the
insurer on its capital stock, made at any time during the five years preceding
the petition for liquidation or rehabilitation subject to the limitations  of
subdivisions (b), (c), and (d) of this subsection.

(b) No such dividend shall be recoverable if the insurer shows that
when paid the distribution was lawful and reasonable and that the insurer  did
not know and could not reasonably have known that the distribution might
adversely affectthe ability of the insurer to fulfill its contractual
obligations.

(c) Any person who was an affiliate of the insurer at the time the
distributions were paid shall be liable up to the amount of distributions such
person received. Any person who was an affiliate of the insurer at the time
the distributions were declared shall be liable up to the amount of
distributions such person would have received if they had been paid
immediately. If two persons are liable with respect to the same
distributions, they shall be jointly and severally liable.

(d) The maximum amount recoverable under this  subsection shall be
the amount needed in excess of all other available assets of the impaired or
insolvent insurer to pay the contractual obligations of the impaired or
insolvent insurer.

(e) If any person liable under subdivision (c) of this subsection is
insolvent, all affiliates of such person at the time the dividend was paid
shall be jointly and severally liable for any resulting deficiency in the
amount recovered from the insolvent affiliate.

Sec. 20. Section 44-4201, Reissue Revised Statutes of Nebraska, is
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amended to read:
44-4201. Sections 44-4201 to 44-4235 and section 22 of this act

LB 360

shall be known and may be cited as the Comprehensive Health Insurance Pool
Act.

Sec. 21. Section 44-4203, Revised Statutes Supplement, 2000, is
amended to read:

44-4203. For the purposes of the Comprehensive Health Insurance
Pool Act, the definitions found in sections 44-4204 to 44-4215 and section 22

of this act shall be used.
Sec. 22. Resident means an individual who is legally domiciled in

this state.

Sec. 23. Original sections 44-417, 44-516, 44-517, 44-520,
44-10,100, 44-10,106, 44-1981, 44-19,108, 44-2121, 44-2702, 44-2703, 44-2707,
44-2709, 44-2713, and 44-4201, Reissue Revised Statutes of Nebraska, and
sections 44-522, 44-523, 44-1992, 44-19,115, 44-2708, and 44-4203, Revised
Statutes Supplement, 2000, are repealed.
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