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LEGISLATIVE BILL 877
Approved by the Governor June 10, 1997

Introduced by McKenzie, 34; Brashear, 4; Bromm, 23; Coordsen, 32;
Cudaback, 36; Dierks, 40; Elmer, 44; Engel, 17; Hillman, 48;
Hudkins, 21; Jones, 43; Kiel, 9; Dw. Pedersen, 39;
D. Pederson, 42; C. Peterson, 35; Schellpeper, 18; Schmitt, 41;
Schrock, 38; Stuhr, 24; Tyson, 19; Wehrbein, 2; Wickersham, 49;
Jensen, 20

AN ACT relating to water; to amend sections 46-2,108 and 46-2,115, Reissue
Revised Statutes of Nebraska, and sections 46-656.25 and 46-656.28,
Revised Statutes Supplement, 1996; to require reviews of instream
appropriation permits; to authorize hearings to cancel or modify the
permits; to change conditions for issuance of permits; to require
mediation or arbitration of disputes; to provide a duty for the
Revisor of Statutes; to harmonize provisions; and to repeal the
original sections.

Be it enacted by the people of the State of Nebraska,

Section 1. Section 46-2,108, Reissue Revised Statutes of Nebraska,
is amended to read:

46-2,108. As used in sections 46-2,107 to 46-2,119 and sections 2,
3. and S5 of this act, unless the context otherwise requires, instream
appropriation shall mean the undiverted application of the waters of a natural
stream within or bordering upon the state for recreation or fish and wildlife

purposes. An instream appropriation may be obtained only by the Game and
Parks Commission or a natural resources district and only for that amount of
water necessary for recreation or fish and wildlife. The instream use of

water for recreation or fish and wildlife shall be considered a beneficial use
of water.

Sec. 2. The Director of Water Resources shall set a time and place
for hearing every fifteen years from the date a_permit to appropriate water
for instream flows is granted. Notice of the hearing shall bhe given to the
parties_to the original application and shall he published in a_newspaper
published or of general circulation in the area involyed at least once each
week for three consecutive weeks. the last publication to _be ngt less than
seven days prior to the hearing. The purpose of the hearing shall be to
receive eyidence regardinga whether the water appropriated under the permit
still provides the bene al uses for which the permit was granted and
whether the permit is sta 1 _1n _the public interest. The hearing shall proceed

under the rebuttable presumption that the appropriation continues to proyvide

the beneficial uses for which the permit was agranted and  that
appropriation_ is in the public interest. After the hearing, the director may
by order modify or cancel, in whole or in part. the instream appropriation.

Sec. 3. It is in the state's and the public interest that the
filing of the following classes of applications hefore the Department of Water
Resources_ demand that the Director of Water Resources shall appropriately
modify any existing or pending_instream appropriation or _application to not
interfere with such application or the granting of such appropriation:

(1)_Applications for induced recharge to public_water supply wells:

(2) Applications for storage rights necessary for flood and sediment
control projects which are dry or will not result in a net consumption of
nater exceeding two hundred acre-feet on an average annual basis;

(3) Applications for transfer permits associated with natural flow,
storage use, power generation, or hydropower:

(4) Applications for de minimis es: or

{5) Applications  for industrial or manufacturing de minimis
consumptive uses.

Sec. 4. Section 46-2,115, Reissue Revised Statutes of Nebraska, is
amended to read:

46-2,115. &n application for an instream appropriation which is
pending on or filed after January 1, 1997, shall be approved by the Director
of Water Resources if he or she finds that:

(1) There In order to allow for future beneficial uses, there is
unappropriated water available to provide fer ¢he the approved instream
apprepriatien flow rate at least twenty percent of the time during the period
requested;

(2) The appropriation is necessary to maintain the instmream use or
tses for which the apprepriation has been requested existing recreational uses

)
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or needs of existing fish and wildlife species:

(3) The appropriation will not interfere with any senior surface
water appropriation;

(4) The rate and timing of the flow is the minimum necessary to
maintain the 2:nstream use er uses for whieh &he appropriatien has been
requested; end existing recreational uses or needs of existing fish and
wildlife species; and

(5) The application is in the public interest.

The application may be granted for a rate of flow that is less than
that requested by the applicant or for a shorter period of time than requested
by the applicant.

Sec. S. The Director of Water Resources shall not conduct a
contqg;ed;;;ggg__hggring__gn_;n_insLngag_apn:gp:ig;ign_annlipaﬁipn_jiled after
danuary 1, 1997. other than a hearing to address procedural matters, until
such time as the parties have completed mediation or nonbinding_arbitration.
Mediation or nonbinding arbitration shall be deemed completed when the person
retained to conduct the mediation or_nonbinding arbitration_has concluded
further efforts would probably not result in resolution of major issues. The
costs of mediation or nopbinding arbitration shall be shared by the parties.

Saet $6s Section 46-656.25, Revised Statutes Supplement, 1996, is
amended to read:

46-656.25. (1) A district in which a management area has been
designated shall by order adopt one or more of the following controls for the
management area:

(a) It may determine the permissible total withdrawal of ground
water for each day, month, or year and allocate such withdrawal among the
ground water users:

(b) It may adopt a system of rotation for use of ground water;

(¢) It may adopt well-spacing requirements more restrictive than
those found in sections 46-609 and 46-651;

(d) It may require the installation of devices for measuring ground
water withdrawals from water wells;

(e) It may adopt a system which requires reduction of irrigated
acres pursuant to subsection (2) of section 46-6%6.26;

(f) It may require the use of best management practices;

(g) It may require the analysis of water or deep soils for
fertilizer and chemical content;

(h) It may provide educational requirements, including mandatory
educational requirements, designed to protect water quality or to stabilize or
reduce the incidence of ground water depletion, conflicts between ground water
users and surface water appropriators, disputes over interstate compacts or
decrees, or difficulties fulfilling the provisions of other formal state
contracts or agreements;

(i) It may require water quality monitoring and reporting of results
to the district for all water wells within all or part of the management area;
and

(i) It may adopt and promulgate such other reasonable rules and
regulations as are necessary to carry out the purpose for which a management
area was designated.

(2) In adopting, amending, or repealing any control authorized by
subsection (1) of this section or sections 46-656.26 and 46-656.27, the
district's considerations shall include, but not be limited to, whether it
reasonably appears that such action will mitigate or eliminate the condition
which led to designation of the management area or will improve the
administration of the area.

(3) Upon request by the district, the Director of Water Resources
shall review and comment on the adoption, amendment, or repeal of any

authorized control in a management area. The director may hold a public
hearing to consider testimony regarding the control prior to commenting on the
adoption, amendment, or repeal of the control. The director shall consult
with the district and fix a time, place, and date for such hearing. In

reviewing and commenting on an authorized control in a management area, the
director's considerations shall include, but not be limited to, those
enumerated in subsection (2) of this section.

(4) If because of varying ground water uses, varying surface water
uses, different irrigation distribution systems, or varying climatic,
hydrologic, geologic, or soil conditions existing within a management area the
uniform application throughout such area of one or more controls would fail to
carry out the intent of the Nebraska Ground Water Management and Protection
Act in a reasonably effective and equitable manner, the controls adopted by
the district pursuvant to this section may contain different provisions for
different categories of ground water use or portions of the management area
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which differ from each other because of varying climatic, hydrologic,

geologic, or so0il conditions. Any differences in such provisions shall
recognize and be directed toward such varying ground water uses or varying
conditions. Except as otherwise provided in this section, the provisions of

all controls for different categories of ground water use shall be uniform for
all portions of the area which have substantially similar climatic,
hydrologic, geologic, and soil conditions.

(5) The district may establish different water allocations for
different irrigation distribution systems, on the condition that such
different water allocations shall be authorized for no more than five years
from the time such allocations are adopted.

(6)(a) The district may establish different provisions for different
hydrologic relationships between ground water and surface water.

(b) For management areas a purpose of which is the integrated
management of hydrologically connected ground water and surface water, the
district may establish different provisions for water wells constructed before
the designation of a management area for integrated management of
hydrologically connected ground water and surface water and for water wells
constructed on or after the designation date or any other later date or dates
established by the district.

(c) The district shall make a replacement water well as defined in
section 46-602, or as further defined in district rules and regulations,
subject to the same provisions as the water well it replaces.

(7) If the district determines, following a public hearing conducted
pursuant to section 46-656.19, that the impact on surface water supplies or
the depletion or contamination of the ground water supply in the management
area or any portion of the management area is so excessive that the public
interest cannot be protected solely through 1implementation of reasonable
controls adopted pursuant to subsection (1) of this section, it may close all
or a portion of the management area to the issuance of any additional permits
for a period of not more than five calendar years. The area may be further
closed thereafter by a similar procedure for additional time periods of the
same length. Any such area may be reopened at any time the district
determines that conditions warrant new permits at which time the district
shall consider all previously submitted applications for permits in the order
in which they were received.

(8) Whenever a management area designated under section 46-656.39 or
46-656.52 encompasses portions of two or more districts, the responsibilities
and authorities delegated in this section and sections 46-656.26 and 46-656.27
shall be exercised jointly and uniformly by agreement of the respective boards
of all districts so affected. Whenever management areas designated by two or
more districts adjoin each other, the districts are encouraged to exercise the
responsibilities and authorities jointly and uniformly by agreement of the
respective boards.

(9) For the purpose of determining whether conflicts exist between
ground water users and surface water appropriators, surface water
appropriators under the Nebraska Ground Water Management and Protection Act
does not include holders of instream flow appropriations under sections
46-2,107 to 46-2,119 and sections 2, 3, and 5 of this act.

Selcr | Wik Section 46-656.28, Revised Statutes Supplement, 1996, is
amended to read:
46-656.28. (1) If a district on its own motion or following a

request by a surface water appropriator, surface water project sponsor, ground
water user, the Department of Water Resources, or another state agency has
reason to believe that a management area should be designated for integrated
management of hydrologically connected ground water and surface water or that
controls in a management area should be adopted to include such integrated
management, the district may utilize the procedures established in sections
46-656.19 to 46-656.21 or may request that the affected appropriators, the
affected surface water project sponsors, and the Department of Water Resources
consult with the district and that studies and a hearing be held on the
preparation of a joint action plan for the integrated management of
hydrologically connected ground water and surface water.

(2) 1f, following a request from a district and as a result of
information available to the Department of Water Resources and following
preliminary investigation, the Director of Water Resources makes a preliminary
determination that there is a reason to believe that the use of hydrologically
connected ground water and surface water resources is contributing to or is in
the reasonably foreseeable future 1likely to contribute to (a) conflicts
between ground water users and surface water appropriators, (b) disputes over
interstate compacts or decrees, or (c) difficulties fulfilling the provisions
of other formal state contracts or agreements, the department shall, in
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cooperation with any appropriate state agency and district, conduct or
coordinate any necessary studies to determine the cause of such conflicts,
disputes, or difficulties and the extent of the area affected. Such studies
shall be prioritized and completed within a reasonable time following such
preliminary determination. The department shall issue a written report of
such preliminary findings within ninety days after the completion of any such
studies. The department shall consider all relevant portions of the ground
water management plan developed by the district pursuant to sections 46-656.12
to 46-656.16 during the study reguired by this section.

(3) If the director determines from any studies conducted pursuant
to subsection (2) of this section or from information otherwise available that
the use of hydrologically connected ground water and surface water resources
is contributing to or is in the reasonably foreseeable future likely to
contribute to conflicts between ground water users and surface water
appropriators, to disputes over 1nterstate compacts or decrees, or to
difficulties fulfilling the provisions of other formal state contracts or
agreements and that conflicts between ground water users and surface water
appropriators, disputes over interstate compacts or decrees, or difficulties
fulfilling the provisions of other formal state contracts or agreements could
be eliminated or reduced through the exercise of the authority granted by
subsection (5) of this section, he or she shall, within thirty days after
completion of the report required by subsection (2) of this section, consult
with the affected surface water appropriators and district containing the area
affected by such conflicts, disputes, or difficulties and fix a time and place
for a public hearing to consider the report, hear any other relevant evidence,
and secure testimony on whether a joint action plan should be prepared. The
hearing shall be held within ninety days after completion of the report, shall
be open to the public, and shall be located within or in reasonable proximity
to the area considered in the report. Notice of the hearing shall be
published 1n a newspaper published or of general circulation in the area
involved at least once each week for three consecutive weeks. The last
publication shall be not less than seven days prior to the hearing. The
notice shall provide a general description of all areas which will be
considered for inclusion in the management area for which the district and
director are considering in the preparation of a joint action plan.

(4) At the hearing, all interested persons shall be allowed to
appear and present testimony. The Conservation and Survey Division of the
University of Nebraska, the Department of Health, the Department of
Environmental Quality, the Nebraska Natural Resources Commission, the affected
surface water project sponsor or sponsors, and the appropriate surface water
appropriators and district or districts may offer as evidence any information
in their possession relevant to the purpose of the hearing. Within ninety
days after the hearing or after any further studies or investigations
conducted by or on behalf of the Director of Water Resources as he or she
deems necessary, the district shall determine by order whether to proceed with
developing a joint action plan for integrated management.

If the district determines that it should proceed and the district
and the director determine that a joint action plan should be prepared, the
district and the director shall develop a joint action plan to be utilized
within the area in order to mitigate or eliminate conflicts between ground
water users and surface water appropriators, disputes over interstate compacts
or decrees, or difficulties fulfilling the provisions of other formal state
contracts or agreements.

(5) The district's portion of the joint action plan developed under
this section shall include one or more of the controls authorized by section
46-656.25 and shall be completed within one vyear after the date of the
district's resolution to proceed. The portion of the joint action plan
developed by the Department of Water Resources shall be completed within one
year after the date of the district's resolution to proceed and shall include
one or more of the following measures concerning the use of surface water:

(a) Increased monitoring and enforcement of surface water diversion
rates and amounts diverted annually;

(b) The prohibition or 1limitation of additional surface water
appropriations;

(€) Requirements for surface water appropriators to apply or utilize
reasonable conservation measures or best management practices consistent with
the good husbandry and other requirements of section 46-231; or

(d) Other reasonable restrictions on surface water use that are
consistent with the intent of section 46-656.05 and the requirements of
section 46-231.

If the department determines that surface water appropriators should
be required to apply or utilize reasonable conservation measures or best
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management. practices, the department's portion of the joint action plan shall
allow the affected surface water appropriators and surface water project
sponsors a reasonable amount of time, not to exceed one hundred eighty days
unless extended by the department, to identify the conservation measures or
best management practices to be applied or utilized and a schedule for such
application and utilization.

(6) In developing their respective portions of the joint action plan
authorized by subsection (5) of this section, the department and the district
shall consider, but not be limited to considering, whether it reasonably
appears that such action would mitigate or eliminate the condition which led
to designation of the management area or the adoption of a joint action plan
for the management area or will improve the administration of the management
area.

(7) The district shall also determine that designation of a
management area and adoption of a joint action plan would be in the public
interest.

(8) Neither well registration dates nor appropriation dates shall be
a factor in determining whether a management area shall be designated or a
joint action plan prepared.

(9) In determining whether designating a management area or adopting
a joint action plan would be in the public interest, the district shall
consider (a) the impacts of the existing or projected diminution or
degradation of water resources on (i) surface water appropriators, (ii) ground
water wusers, (iii) public health and safety, (iv) social, economic, and
environmental values in the affected area or areas, and (v) compliance with
state laws, rules, or regulations, including, but not limited to,
constitutional and statutory preferences in the use of water and interstate
compacts or decrees, and (b) whether designaticn and implementation of a
management area or adoption and implementation of a joint action plan would
prevent or alleviate the impact of such diminution or degradation of water
resources.

(10) Following completion of the district's and the director's
portions of the joint action plan, the district, in order to establish a
management area, shall fix a time and place for a public hearing to consider
the joint action plan information and to hear any other relevant evidence.
The hearing shall be held within sixty days after completion of the joint
action plan and shall be located within or in reasonable proximity to the area
proposed for designation as a management area.

Notice of the hearing shall be published at the expense of the
district in a newspaper published or of general circulation in the area
involved at 1least once each week for three consecutive weeks. The last
publication shall be not less than seven days prior to the hearing. The
notice shall provide a general description of the contents of the joint action
plan and of the area which will be considered for inclusion in the management
area and shall provide the text of all controls proposed for adoption by the
district and the department.

All interested persons shall be allowed to appear and present
testimony. The hearing shall include testimony of a representative of the
department and shall include the results of any studies or investigations
conducted by the district or the director.

(11) Within ninety days after the hearing the district shall
determine by order whether a management area shall be designated.

1f the district determines that a management area shall be
established, the district shall by order designate the area as a management
area and shall adopt the joint action plan, to include one or more controls
authorized by section 46-656.25 and subsection (5) of this section to be
utilized within the area in order to mitigate or eliminate the conflicts,
disputes, or difficulties described in subsection (9) of this section. Such
an order shall include a geographic and stratigraphic definition of the area.
The boundaries and controls shall take into account any considerations brought
forth at the hearing and administrative factors directly affecting the ability
of the district to implement and carry out local ground water management.

The controls adopted shall not include controls substantially
different from those set forth in the notice of the hearing. The area
designated by the order shall not include any area not included in the notice
of the hearing.

(12) The district shall cause a copy of any order adopted pursuant
to subsection (11) of this section to be published once each week for three
consecutive weeks in a local newspaper published or of general circulation in
the area involved. The last publication shall be not less than ten days prior
to the effective date of the order. The order shall become effective on the
date specified by the district but not later than ninety days after the date
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of establishment of the management area.

(13) Modification of a district's portion of a joint action plan may
be accomplished utilizing the procedure established for the initial adoption
of the joint action plan. Modification of the boundaries of a
district-designated management area for integrated management or dissolution
of such an area shall be in accordance with the procedures established in
sections 46-656.19 to 46-656.21. Hearings for such modifications or for
dissolution may not be initiated more often than once a year. Modification of
controls also may be accomplished using the procedure in such sections.

(14) Each district in which a joint action plan for a management
area has been adopted shall, in cooperation with the surface water
appropriators, any surface water project sponsors, and the department,
establish a program to monitor use of hydrologically connected ground water
and surface water resources in the area which is contributing to or is in the
reasonably foreseeable future likely to contribute to conflicts between ground
water wusers and surface water appropriators, to disputes over interstate
compacts or decrees, or to difficulties fulfilling the provisions of other
formal state contracts or agreements.

(15) For the purpose of determining whether conflicts exist between
ground water users and surface water appropriators, surface water
appropriators under the Nebraska Ground Water Management and Protection Act
does not include holders of instream flow appropriations under sections

Sec. 8. The Revisor of Statutes shall assign sections 2, 3, and 5
of this act within sections 46-2,107 to 46-2,119.

Sec. 9. Original sections 46-2,108 and 46-2,115, Reissue Revised
Statutes of Nebraska, and sections 46-656.25 and 46-656.28, Revised Statutes
Supplement, 1996, are repealed.
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