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LEGISLATIVE BILL 350
Approved by the Governor April 24, 1995

Introduced by Matzke, 47

AN ACT relating to the Department of Water Resources; to amend sections
46-209, 46-226.02, and 46-229.04, Reissue Revised Statutes of
Nebraska; to change provisions relating to proceedings and
appropriations; and to repeal the original sections.

Be it enacted by the people of the State of Nebraska,

Section 1. Section 46-209, Reissue Revised Statutes of Nebraska, is
amended to read:

46-209. The Department of Water Resources is given jurisdiction
over all matters pertaining to water rights for irrigation, power, or other
useful purposes except as such jurisdiction is specifically limited by
statute. Such department shall adopt and promulgate rules and requlations
governing matters coming before it. It may refuse to allow any water to be
used by claimants until their rights have been determined and made of record.
It may request information relative to irrigation and water power works from
any end &1} county, irrigation, or power officers and from any other persen er
persons. It shall have public hearings on complaints, petitions, or
applications in connection with any of the above matters. Such hearings may
be had at the time and place designated by the department. The department
shall have power to certify official acts, compel attendance of witnesses,
take testimony by deposition as in suits at law, and examine books, papers,
documents, and records of any county, party, or parties interested in any of
the matters hereinbefere mentioned; in_this section or have such examinations
made by its qualified representatives; and shall make and preserve a true and
complete transcript of its proceedings and hearings. If a decision is made
without a hearing, a hearing shall be held at the request of any party to the
proceeding if the request is made within fifteen days after the decision is
rendered. If a hearing is held at the request of one or more parties, the
department may require each such requesting party and each person thereafter
who requests to be made a party to such hearing to pay the proportional share
of the cost of such transcript. Upon any hearing, the department shall
receive any evidence relevant to the matter under investigation and the burden
of proof shall be upon the person making the complaint, petition, and
application. After such hearing and investigation, the department shall
render a decision in the premises in writing and shall issue such order or
orders duly certified as it may deem necessary.

Sec. 2. Section 46-226.02, Reissue Revised Statutes of Nebraska, is
amended to read:

46-226.02. (1) The director may approve an application filed
pursuant to section 46-226.01 or 46-297 subject to the following conditions:

(a) The rate, quantity, or time of surface water diversion shall not
be increased from that approved for the erigina® appropriation at the time the
application is filed:

(b) If the water stored or to be stored underground will be used for
irrigation purposes, the director may approve the service of additional
amounts of land or different lands not identified to be served with facilities
included under the original appropriation, if the director determines that the
change is in the public interest, and that any interference with the rights of
senior appropriators as a result of such change is unavoidable and not
material;

(c) The priority date shall remain the same as that of the original
appropriation; and

(d) When the application 1is for recognition of incidental
underground water storage, such stored water is being withdrawn or is
otherwise heing used for beneficial purposes.

For an application filed pursuant to section 46-226.01, the
burden shall be on the applicant to prove that underground water storage has
occurred.

(3) The director may grant the application in a modified or reduced
form, if required by the public interest, and may impose such other reasonable
conditions as deemed appropriate to protect the public interest.

(4) The director's order of approval shall specify:

(a) The source of the water stored or to be stored underground;

(b) The underground water storage method; and

(c) A description of the area served or to be served by the water
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stored underground.

Sec. 3. Section 46-229.04, Reissue Revised Statutes of Nebraska, is
amended to read:

46-229.04. (1) At such hearing the verified field investigation
report of an employee of the department shall be prima facie evidence for the
forfeiture and annulment of such water appropriation. If no one appears at
the hearing, such water appropriation or unused part thereof shall be declared
forfeited and annulled. If someone interested appears and contests the same,
the department shall hear evidence, and if it appears that such water has not
been put to a beneficial use or has ceased to be used for such purpose for
more than three consecutive years, the same shall be declared canceled and
annulled unless the department finds that there has been sufficient cause for
such nonuse as provided for in subsection (3) of this section.

(2) If it 1is determined that such water has not been put to
beneficial use or has ceased to be used for such purpose for more than ten
consecutive years, the water right shall be declared canceled and annulled,
except that for any water appropriation or part of a water appropriation on
any tract of land under separate ownership, sufficient cause for nonuse shall
be deemed to exist even if the period of nonuse was for more than ten
consecutive years if the landowner used the available water supply on only
part of the land under the water appropriation because of an inadequate water
supply.

(3) If the period of nonuse did not exceed ten consecutive years,
sufficient cause shall be deemed to exist if such nonuse was a result of one
or more of the following:

(a) The 1land subject to the appropriation was placed under an
acreage reserve or production quota program or otherwise withdrawn from use as
required for participation in any federal or state program;

(b) Federal, state, or local laws, rules, or regulations temporarily
prevented or restricted such use;

(c) The available water supply was inadequate to enable the owner to
use the water for a beneficial or useful purpose;

(d) Use of the water was unnecessary because of climatic conditions;

(e) Circumstances were such that a prudent person, following the
dictates of good husbandry, would not have been expected to use the water;

(f) The works, diversions, or other facilities essential to use of
the water were destroyed by a cause not within the control of the owner of the
appropriation, and good faith efforts to repair or replace the works,
diversions, or facilities have been and are being made;

(9) The owner of the appropriation was in active involuntary service
in the armed forces of the United States or was in active voluntary service
during a time of crisis; or

(h) Legal proceedings prevented or restricted use of the water.

The department may specify by rule and regulation other
circumstances which shall be deemed to constitute sufficient cause.

(4) If at the time of the hearina there is an_application for
incidental or intentional underqround storage of water pending before the
department and filed by the owner of the appropriation, the proceedings shall
be consglidated.

Sec. 4. Original sections 46-209, 46-226.02, and 46-229.04, Reissue
Revised Statutes of Nebraska, are repealed.
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