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LEGISLATIVE BILL 183
Approved by the Governor February 15, 1993

Introduced by General Affairs Committee: Schellpeper, 18, Chairperson;
Cudaback, 36; Elmer, 38; Haberman, 44;
Hartnett, 45; Hudkins, 21; Robinson, 16; Wiil, 8

AN ACT relating to the Nebraska Liquor Control Act; to amend sections
53-101, 53-101.01, 53-116, 53-116.02, $3-117, 53-117.05,
53-117.06, 53-122, 53-124, 53-129, 53-131, 53-132 to
53-134, 53-134.02, 53-134.03, 53-1,115, and 353-1,116,
Revised Statutes Supplement, 1992; to reenact provisions of
Laws 1989, LB 781, and subsequent amendments; to
provide severability; to repeal the original sections, and also
sections 53-101.03, 53-117.03, 53-117.04, 53-127, and
53-134.01, Reissue Revised Statutes of Nebraska, 1943;
and to declare an emergency.

Be it enacted by the people of the State of Nebraska,

Section 1. That section 53-101, Revised Statutes
Supplement, 1992, be amended to read as follows:

53-101. Sections 53-101 to 53-1,121 shall be known and
may be cited as the Nebraska Liquor Control Act.

Sec. 2. That section 53-101.01, Revised Statutes
Supplement, 1992, be amended to read as follows:

53-101.01. (1) It is hereby declared to be the policy of the
Legislature to: (a) Regulate, restrict, license, or prohibit the manufacture,
distribution, sale, and traffic of alcoholic liquor and regulate the
transportation or importation of alcoholic liquor into this state when such
alcoholic liquor is intended for delivery or use within the state as permitted
by the United States Constitution, the Constitution of Nebraska, and the
laws of Nebraska; (b) promote the public interest by liberal construction of
the Nebraska Liquor Control Act to remedy the abuses inherent in the
traffic of alcoholic liquor; (c) generate revenue by imposing an excise tax
upon alcoholic liquor; (d) encourage temperance and restrict the
consumption of alcoholic liquor; and (e) promote the health, safety, and
welfare of the people of the State of Nebraska by (i) sound, careful control
and regulation of the manufacture, distribution, and sale of alcoholic
liquor, (ii) empowering local governing bodies to enact police power
regulations by ordinance governing the conduct on the licensed premises,
the licensed premises, and the activities occurring on the licensed premises
of retail licensees, (iii) empowering local governing bodies to approve or
deny retail and bottle club licenses within their jurisdiction according to
designated criteria, in accordance with the exercise of local police powers,
utilizing all reasonable means within their discretion to fulfill the purposes
of the act, (iv) authorizing the commission to exercise the ministerial

e

927



LB 183 LB 183

oversight and administration of the receipt, handling, delivery, and
processing of all retail and bottle club licenses and applications for such
licenses, (v) authorizing the commission to regulate and control the
manufacture, distribution, sale, and traffic of alcoholic liquor consistent
with the act, (vi) authorizing local governing bodies and the commission to
enforce the act, and (vii) authorizing the commission to approve and deny
retail licenses pursuant to the act.

(2) The Legislature hereby declares that the business of
retailing alcoholic liquor is a business affected with the public health,
safety, and welfare such that it must be regulated locally. The Legislature
hereby acknowledges that there is general concern among the citizens of
the State of Nebraska regarding: (a) The increasing number of individuals
driving while under the influence of alcoholic liquor; (b) the widespread
abuse of alcoholic liquor in the state; (c) the issuance of additional retail
licenses in areas already adequately served by existing retail licensees; and
(d) the inability of law enforcement alone to curb the abuse of alcoholic
liquor. Reconciling the continued issuance of additional retail licenses in
areas already adequately served with the other concerns listed in this
section requires the State of Nebraska to declare a policy to regulate and
control the sale of alcoholic liquor at retail by establishing criteria that
local governing bodies shall consider in granting or denying the issuance
of retail licenses in order to moderate the issuance of such licenses.

(3) It is the declared policy of the State of Nebraska that it
is necessary to regulate and control the manufacture, sale, and distribution
of alcoholic liquor within the state for the purpose of fostering temperance
in consumption and respect for and obedience to the law.

Sec. 3. That section 53-116, Revised Statutes Supplement,
1992, be amended to read as follows:

53-116. The power to regulate and control the
manufacture, distribution, sale, and traffic of alcoholic liquor pursuant to
the Nebraska Liquor Control Act is hereby vested in the local governing
bodies and the commission. Nothing in the act shall be construed or
interpreted to limit the powers of local governing bodies to regulate and
govern the conduct on the licensed premises, the licensed premises, and
the activities occurring on the licensed premises of retail licensees.

Sec. 4. That section 53-116.02, Revised Statutes
Supplement, 1992, be amended to read as follows:

53-116.02. Whenever any retail licensee has been convicted
by any court of a violation of the Nebraska Liquor Control Act, the
licensee may, in addition to the penalties for such oflense, incur a
forfeiture of his or her license and all money that had been paid therefor.
The local governing body may revoke the license, or the commission may
revoke the license in an original proceeding brought before it for that
purpose. The local governing body or the commission shall issue the final
order revoking the license subject to review as provided in section
53-1,116. The local governing body shall notify the commission of the
revocation within ten days of such action.

Sec. 5. That section 53-117, Revised Statutes Supplement,

DE

928



LB 183 LB 183

1992, be amended to read as follows:

53-117. The commission shall have the following powers,
functions, and duties:

(1) To approve, deny, issue, suspend, cancel, and revoke
licenses to manufacturers, wholesalers, retailers, nonbeverage users,
railroads including owners and lessees of sleeping, dining, and cafe cars,
airlines, and boats in accordance with the Nebraska Liquor Control Act;

(2) To receive applications for retail licenses and to exercise
ministerial oversight and administration of the receipt, handling, delivery,
and processing of all retail and bottle club licenses and applications for
such licenses;

(3) To fix by rules and regulations the standards of
manufacture of alcoholic liquor not inconsistent with federal laws in order
to insure the use of proper ingredients and methods in the manufacture
and distribution thereof and to adopt and promulgate rules and
regulations not inconsistent with federal laws for the proper labeling of
containers, barrels, casks, other bulk containers, or bottles of alcoholic
liquor manufactured or sold in this state. It is intended by the grant of
power to adopt and promulgate rules and regulations that the commission
shall be clothed with broad discretionary powers to govern the traffic in
alcoholic liquor and to enforce strictly all the provisions of the act in the
interest of sanitation, purity of products, truthful representations, and
honest dealings in such manner as generally will promote the public health
and welfare. All such rules and regulations shall be absolutely binding
upon all licensees and enforceable by the commission through the power
of suspension or canceilation of licenses, except that all rules and
regulations of the commission affecting a Class H license, a bottle club
license, or a club possessing any form of retail license shall have equal
application to all such licenses or shall be void;

(4) To call upon other administrative departments of the
state, county and municipal governments, county sheriffs, city police
departments, village marshals, peace officers, and prosecuting officers for
such information and assistance as the commission may deem necessary in
the performance of its duties;

(5) To recommend to local governing bodies rules and
regulations or ordinances, not inconsistent with law, for the distribution
and sale of alcoholic liquor throughout the state;

(6) To inspect or cause to be inspected any premises where
alcoholic liquor is manufactured, distributed, or sold and, when sold on
unlicensed premises or on any premises in violation of law, to bring an
action to enjoin the use of the property for such purpose;

(7) To conduct or cause to be conducted an audit to
inspect any licensee’s records and books;

(8) In the conduct of any hearing or audit authorized to be
held by the commission (a) to examine or cause to be examined, under
oath, any licensee and to examine or cause to be examined the books and
records of such licensee, (b) to hear testimony and take proof material for
its informalion in the discharge of its dutlies under the act, and (c) to
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administer or cause to be administered oaths;

(9) To investigate the administration of laws in relation to
alcoholic liquor in this and other states and to recommend from time to
time to the Governor and through him or her to the Legislature
amendments to the act; and

(10) To receive, account for, and remit to the State
Treasurer state license fees and taxes provided for in the act.

Sec. 6. That section 53-117.05, Revised Statutes
Supplement, 1992, be amended to read as follows:

53-117.05. The commission shall provide without charge
to any person licensed under the Nebraska Liquor Control Act a set of
rules and regulations adopted and promulgated by the commission, a copy
of the Nebraska Liquor Control Act, and any other information which the
commission deems important in the area of liquor control in the State of
Nebraska. The information may be printed in a booklet, a pamphlet, or
any other form the commission may determine to be appropriate. The
commission may update such material as often as it deems necessary.
The commission may provide such material to any other person upon
request and may charge a fee for the material. The fee shall be
reasonable and shall not exceed any reasonable or necessary costs of
producing the material for distribution.

Sec. 7. That section 53-117.06, Revised Statutes
Supplement, 1992, be amended to read as foliows:

33-117.06. Any money collected by the commission
pursuant to section 53-117.05 shall be credited to the Nebraska Liquor
Control Commission Rule and Regulation Cash Fund, which fund is
hereby created. The purpose of the fund shall be to cover any costs
incurred by the commission in producing or distributing the material
referred to in such section. Any money in the fund available for
investment shall be invested by the state investment officer pursuant to
sections 72-1237 to 72-1276.

Sec. 8. That section 53-122, Revised Statutes Supplement,
1992, be amended to read as follows:

53-122. (1) The commission may issue licenses for the sale
of alcoholic liquor, except beer, by the drink subject to all the terms and
conditions of the Nebraska Liquor Control Act in all cities and villages in
this state, except in those cases when it affirmatively appears that the
issuance thereof will render null and void prior conveyances of land to
such city or village for public uses and purposes by purchase, gift, or
devise, under the conditions and in the manner provided in this section.

(2) If a sufficient petition is signed by the registered voters
of any such city or village of such number as equals twenty percent of the
votes cast at the last general election held in such city or village which
requests that the question of licensing the sale of alcoholic liquor, except
beer, by the drink be submitted to the registered voters of such city or
village at a special election to be called for that purpose and such petition
is presented to the clerk of such city or village, the clerk shall cause to be
published one time in a legal newspaper published in or of general
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circulation in such city or village a notice of a special election to be held
not less than ten days nor more than twenty days from the date of such
publication. The notice shall state the proposition to be submnitted at such
special election.

(3) The question of licensing the sale of such alcoholic
liquor either by the drink or in the original package, or both by the drink
and in the original package, may also be submitted at any general
municipal election, except as otherwise provided in section 53-121, in any
city or village in this state subject to the following conditions or procedure:

(a) Upon the filing with the clerk of such city or village of a
petition signed by registered voters of such city or village of such number
as equals twenty percent of the votes cast at the last general election held
in such city or village, such proposition or propositions shall be submitted;

(b) Each sheet of each petition shall contain not more than
thirty signatures of registered voters with the personal signatures and
addresses of the signers and the date of such signatures, all in the
handwriting of the signers, and each signature shall be the same as it
appears upon the voter registration records;

(c) At the top of each sheet shall be stated the proposition
or propositions to be submitted and the date of the general municipal
election at which it is proposed to be submitted;

(d) No signature on such petition shall be valid unless
appended to the petition within the last ninety days prior to the date of
filing the petition with the clerk of the city or village;

(e) At the bottom of each sheet of such petition shall be the
aflidavit of the person who circulated the petition, stating that the
signatures to the petition were made in his or her presence, that he or she
has reasonable cause to believe that the signers are registered voters of the
particular city or village, and that the signers are the persons they
represent themselves to be; and

(f) Such petition shall be filed thirty days prior to the day of
the general municipal election at which the proposition is to be submitted,
and during such thirty-day period no signature shall be withdrawn and no
signature shall be added.

(4) Any person who signs any proposal or petition
contemplated under this section knowing that he or she is not a registered
voter in the place where such proposal or petition is made, who aids or
abets any other person in doing any of the acts mentioned, or who bribes,
gives, or pays any money or thing of value to any person directly or
indirectly to induce him or her to sign such proposal or petition shall be
guilty of a Class III misdemeanor.

(5) Upon the ballot etther at the special election or at any
general municipal election, the proposition or propositions shall be stated
as follows:

Shall the sale of alcoholic liquor, except beer, by the drink
be licensed in (here insert the name of the city or village)?

... For license to sell by drink.

.... Against license to sell by drink.
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Shall the sale of alcoholic liquor, except beer, by the
package be licensed in (here insert the name of the city or village)?

.... For license to sell by the package.

.... Against license to sell by the package.

The provisions of the statutes of this state relating to
election officers, voting places, election apparatus and blanks, preparation
and form of ballots, information to voters, delivery of ballots, calling of
elections, conduct of elections, manner of voting, counting of votes,
records and certificates of elections, and recounts of votes, so far as
applicable, shall apply to voting on the proposition or propositions under
the act, and a majority vote of those voting on the question shall be
mandatory upon the commission.

(6) If the question is to be submitted at a statewide primary
or general election, the petitions shall be filed with the clerk of the city or
village not less than sixty days prior to the election. The provisions for the
required number of signers and the form of petition shall be the same as
for a special election. The clerk of the city or village shall verify the
signatures on the petitions with the voter registration records in the office
of the county clerk or election commissioner. During the ten-day period
while the petitions are being checked, no signatures shall be withdrawn
and no signatures shall be added.

If the clerk of the city or village finds the petitions to be
valid, he or she shall, not less than f{ifty days prior to the statewide
primary or general election, give notice in writing to the county clerk or
election commissioner that the question is to be submitted at the time of
the statewide primary or general election. The election notices, issuing of
the official ballots on election day, issuing of the official absentee ballots,
and counting and canvassing of the same shall be conducted by the county
clerk or election commissioner as provided in Chapter 32 and the official
results certified to the clerk of the city or village.

(7) An election may not be held in the same city or village
under this section more often than once every twenty-three months. The
provisions of subdivision (5)(g) or (9) of section 53-124 shall not be subject
to this section.

Sec. 9. That section 53-124, Revised Statutes Supplement,
1992, be amended to read as follows:

53-124. At the time application is made to the commission
for a license of any type, the applicant shall pay the fee provided in this
section. The fees for annual licenses finally issued by the commission shall
be as follows:

(1) For a license to manufacture alcohol and
P S s s e T T $1,000.00;

(2) For a license to manufacture beer and wine or to
operate a farm winery or brewpub:

(a) Manufacture of beer, excluding beer produced by a
brewpub:

(i) 1 to 100 barre! daily capacity,
or any part thereof ...........c.c.cvneiiiininniniens $100.00
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(ii) 100 to 150 barrel daily

CAPACILY PSSINE -1 S A e T A et 200.00
(iii) 150 to 200 barrel daily

capacity ...... . 350.00
@iv) 200 to 300 barrel daily

capacity .......c....... . 500.00
(v) 300 to 400 barrel daily

capacitysr S5 R N e S R R 650.00
(vi) 400 to 500 barrel daily

CapaACI Ly S e N e o 700.00
(vii) 500 barrel daily capacity,

OTUTTIOBEK oo b s aThire oo e oo se hde e Loz bt o

(b) Operation of a brewpub .... .

(c) Manufacture of Wines .........c.cccoveviiiccscrvssnennnn

(d) Operation of a farm winery
For purposes of subdivision (2)(a) of this section, daily capacity shall
mean the average daily barrel production for the previous twelve months
of manufacturing operation. If no such basis for comparison exists, the
manufacturing licensee shall pay in advance for the first year’s operation a
fee of five hundred dollars;

(3) Alcoholic liquor wholesale license, for the first and each
additional wholesale place of business operated in this state by the same
licensee and wholesaling alcoholic liquor, except beer and wines produced
from farm wineries ............cccoeenenna. $500.00;

(4) Beer wholesale license, for the first and each additional
wholesale place of business operated in this state by the same licensee and
wholesaling beer only...$250.00;

(5) For a retail license:

(a) Class A: Beer only except for brewpubs, inside the
corporate limits of cities and villages, for consumption on the premises, the
sum of ten dollars in villages having a population of five hundred
inhabitants or less; twenty-five dollars in villages or cities having a
population of more than five hundred inhabitants and not more than
twenty-five hundred inhabitants; fifty doliars in cities having a population
of more than twenty-five hundred inhabitants and less than ten thousand
inhabitants; and one hundred dollars in cities having a population of ten
thousand inhabitants or more;

(b) Class B: Beer only except for brewpubs, for
consumption off the premises, sales in the original packages only, the sum
of twenty-five dollars;

(c) Class C: Alcoholic liquor inside the corporate limits of
cities and villages, for consumption on the premises and off the premises,
sales in original packages only, the sum of two hundred fifty dollars,
except for farm winery or brewpub sales outlets. If a Class C license is
held by a nonprofit corporation, it shall be restricted to consumption on
the premises only;

(d) Class D: Alcoholic liquor, including beer, inside the
corporate limits of cities and villages, for consumption off the premises,
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sales in the original packages only, the sum of one hundred fifty dollars,
except for farm winery or brewpub sales outlets;

(e) Class E: Alcoholic liquor outside the corporate limits of
cities and villages in any county in which there is no incorporated city or
village or in which the county seat is not located in an incorporated city or
village, for consumption off the premises, sales in the original packages
only, not less than one hundred fifty dollars for each license, except for
farm winery or brewpub sales outlets;

(f) Class F: Beer only except for brewpubs, outside the
corporate limits of cities and villages, [or consumption on the premises,
not less than twenty-five dollars for each license, the precise amount in
each case to be such sum as equals the amount of license fee fixed in this
section plus the occupation tax fixed by ordinance, if any, in the nearest
incorporated city or village in the same county;

(g) Class H: Alcoholic liquor, including beer, issued to a
nonprofit corporation, for consumption on the premises:

(i) Inside the corporate limits of cities and villages,
regardless of alcoholic content, the sum of twenty dollars in villages having
a population of five hundred inhabitants or less; fifty dollars in villages or
cities having a population of more than five hundred inhabitants and not
more than twenty-five hundred inhabitants; one hundred dollars in cities
having a population of more than twenty-five hundred inhabitants and less
than ten thousand inhabitants; and two hundred dollars in cities having a
population of ten thousand inhabitants or more; and

(ii) Outside the corporate limits of cities and villages, not
less than two hundred fifty dollars for each license, the precise amount in
each case to be such sum as equals the amount of license fee fixed in this
section plus the occupation tax fixed by ordinance, if any, in the nearest
incorporated city or village in the same county. If the incorporated city or
village does not have an occupation tax for nonprofit corporation licenses,
then the licensee shall pay an amount equal to a Class C license
occupation tax for such city or village.

A Class H license shall not be issued to any corporation
authorized by law to receive a Class C license unless the nonprofit
corporation is open for sale of alcoholic liquor, including beer, for
consumption on the premises not more than two days in any week;

(h) Class I: Alcoholic liquor, inside the corporate limits of
cities and villages, for consumption on the premises, the sum of two
hundred dollars, except for farm winery or brewpub sales outlets;

(i) Class J: Beer and wine only except for brewpubs, inside
the corporate limits of cities and villages, for consumption on the premises
of restaurants only, the sum of fifty dollars in villages having a population
of five hundred inhabitants or less; seventy-five dollars in villages or cities
having a population of more than five hundred inhabitants and not more
than twenty-five hundred inhabitants; one hundred twenty-five dollars in
cities having a population of more than twenty-five hundred inhabitants
and less than ten thousand inhabitants; and two hundred twenty-five
dollars in cities having a population of ten thousand inhabitants or more;
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and

(5) Class K: Wine only, for consumption off the premises,
sales in original packages only, the sum of one hundred twenty-five
dollars.

All applicable license fees shall be paid by the applicant or
licensee directly to the city or village treasurer in the case of premises
located inside the corporate limits of a city or village and directly to the
county treasurer in the case of premises located outside the corporate
limits of a city or village, except that the fee for a Class D license shall be
paid directly to the commission;

(6) For a railroad license ..........ccccovcruerrerrnrsennenenens $100.00
and $1.00 for each duplicate;

(7) For a boat license ......cccccivereerivnnerceniereneesienaerenes $50.00;

(8) For a nonbeverage user’s license:

GlassPla = 5. Sl L0 Sxte s el T AR
Class 2 .

(Blass) SUN X OB M o3 T e S ae s ARL 250.00;
(9) For a bottle club license, two hundred fifty dollars in
any county having a population of less than five thousand five hundred
inhabitants and five hundred dollars in any county having a population of
five thousand five hundred inhabitants or more. No such license shall be
issued within the corporate limits of any city or village when a license as
provided in subdivision (5)(c) of this section has been issued in such city or
village. The applicable fee shall be paid by the applicant or licensee
directly to the city or village treasurer in the case of a bottle club license
within the corporate limits of a city or village and directly to the county
treasurer in the case of a bottle club license outside the limits of any city
or village;

(10) For an airline license ........ccccccvvmrvveereerenvenceenne $100.00
and $1.00 for each duplicate; and
(11) For a shipping license .......c..ccocevviicccccorrecnnaces $200.00.

The license year, unless otherwise provided in the Nebraska
Liquor Control Act, shall commence on May 1 of each year and shall end
on the following April 30, except that the license year for a Class C license
shall commence on November 1 of each year and shall end on the
following October 31. During the license year, no license shall be issued
for a sum less than the amount of the annual license fee as fixed in this
section, regardless of the time when the application for such license has
been made.

Sec. 10. That section 53-129, Revised Statutes Supplement,
1992, be amended to read as follows:

53-129. Retail and bottle club licenses issued under the
Nebraska Liquor Control Act shall apply only to that part of the premises
described in the application and in the license issued thereon, and only
one location shall be so described in each license. After such license has
been granted for particular premises, the local governing body may
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endorse upon the license permission to add to, delete from, or abandon
the premises described in such license and if applicable remove from the
premises to other premises approved by it, but in order to obtain such
approval the retail or bottle club licensee shall file with the local governing
body a request in writing and a statement under oath which shall show
that the premises as added to or deleted from, or to which removal is to
be made, comply in all respects with the requirements of the act. No such
addition, deletion, or removal shall be made by any such licensee until his
or her license has been endorsed to that effect in writing by the local
governing body.

Sec. 11. That section 53-131, Revised Statutes Supplement,
1992, be amended to read as follows:

53-131. Any person desiring to obtain a new license to sell
alcoholic liquor at retail or a brewpub license shall file with the
commission:

(1) An application in triplicate original upon such forms as
the commission prescribes;

(2) The license fee if under section 53-124 such fee is
payable to the commission, which fee shall be returned to the applicant if
the application is not approved; and

(3) The state registration fee in the sum of thirty dollars.

The commission shall notify, by registered or certified mail,
return receipt requested with postage prepaid, the clerk of the city or
incorporated village in which such license is sought or, if the license is not
sought within a city or incorporated village, the county clerk of the county
in which such license is sought of the receipt of the application and shall
enclose with the notice one copy of the application.

Sec. 12. That section 53-132, Revised Statutes Supplement,
1992, be amended to read as follows:

53-132. (1) The local governing body of the county, city,
or village shall, afier the hearing provided for in section 53-134, approve
or deny the application within forty-five days after receiving a copy of the
application from the commission as provided in section 53-131. If the
local governing body denies the application for the retail, bottle club, or
catering license within such period, such denial shall be final and shall be
subject to review as provided in sections 25-1901 to 25-1908. The local
governing body shall issue the final order of denial to the applicant in
writing and deliver or mail a copy to the commission within ten days of
the date the application was denied. If the local governing body approves
an application within such period, the local governing body shall within
ten days of the date the application was approved notify the commission
by mail or delivery of the action and the commission shall grant or deny
the license as required according to the procedure provided in this section.
The commission shall take no action until it receives the notice of
approval from the local governing body.

(2) If the local governing body takes any action other than
issuing a final order approving or denying the application within the
forty-five-day period, the applicant may proceed under sections 25-2156 to
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25-2169 to compel the performance required under section 53-134. If the
local governing body does not issue a final order and notify the
commission within fifty-five days after receiving the application, the
commission shall stop processing the application except to notify the
applicant.

(3) If the local governing body approves the application
within the forty-five-day period, a retail, bottle club, or catering license
shall be issued to any qualified applicant if it is found by the commission
that the applicant meets the requirements of the Nebraska Liquor Control
Act other than the designated criteria enumerated in subdivisions (2)(a)
through (2)(s) of section 53-134.

(4) Retail, bottle club, and catering licenses issued or
renewed by the commission shall be mailed or delivered to the city, village,
or county clerk who shall deliver the same to the licensee upon receipt
from the licensee of proof of payment of (a) the license fee if by the terms
of subdivision (5) of section 53-124 the same is payable to the treasurer of
such city, village, or county, (b) any fee for publication of notice of hearing
before the board or council of such city, village, or county upon the
application for license, (c) the fee for publication of notice of renewal as
provided in section 53-135.01, and (d) occupation taxes, if any, imposed
by such city, village, or county. Notwithstanding any ordinance or charter
power to the contrary, no city or village shall impose an occupation tax on
the business of any person, firm, or corporation licensed under the act and
doing business within the boundaries of such city or village in any sum
which exceeds double the amount of the license fee required to be paid
under the act to obtain such license.

(5) Each license shall designate the name of the licensee,
the place of business licensed, and the type of license issued.

Sec. 13. That section 53-133, Revised Statutes Supplement,
1992, be amended to read as follows:

53-133. The commission after receiving notice as required
under section 53-132 may set for hearing before it any application for a
retail or bottle club license that has been approved by the local governing
body. Hearings upon such applications shall be had in accordance with
the rules and regulations adopted and promulgated by the commission.
No license shall be denied by the commission except after a hearing with
reasonable notice to the applicant and opportunity to appear and present
evidence.

Sec. 14. That section 53-134, Revised Statutes Supplement,
1992, be amended to read as follows:

53-134. (1) The local governing body of any city or village
with respect to licenses within its corporate limits and the local governing
body of any county with respect to licenses not within the corporate limits
of any city or village shall have the following powers, functions, and duties
with respect to retail and bottle club licenses:

(a) To cancel, revoke, or suspend for cause retail or bottle
club licenses to sell or dispense alcoholic liquor issued to persons for
premises within its jurisdiction subject to review as provided in section
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53-1,116;

(b) To enter or to authorize any law enforcement officer to
enter at any time upon any premises licensed under the Nebraska Liquor
Control Act to determine whether any of the provisions of the act, any
rules or regulations adopted and promuigated by the commission, or any
rule, regulation, or ordinance of the local governing body have been or
are being violated and at such time to examine the premises of such
licensee in connection therewith;

(c) To receive a signed complaint from any citizen within its
jurisdiction that any of the provisions of the act or any rules or regulations
adopted and promulgated pursuant thereto have been or are being
violated and to act upon such complaints in the manner provided in this
section;

(d) To receive retail or bottle club license fees as provided
in subdivision (5) or (9) of section 53-124 and pay the same, after the
applicant has been delivered his or her retail or bottle club license, to the
city or village, or county treasurer;

(e) To examine or cause to be examined any applicant or
any retail or bottle club licensee coming before it as provided in the act, to
examine or cause to be examined the books and records of any such
applicant or licensee, and to hear testimony and to take proof for its
information in the performance of its duties. For the purpose of obtaining
any of the information desired, the local governing body may authorize its
agent or attorney to act on its behalf; and

() To cancel, revoke, or suspend on its own motion any
license if, upon the notice and hearing as provided in section 53-134.04, it
determines that the licensee has violated any of the provisions of the act or
any valid and subsisting ordinance, rule, or regulation duly enacted,
adopted, and promulgated relating to alcoholic liquor. Such order of
cancellation, revocation, or suspension shall be subject to review as
provided in section 53-1,116.

(2) Upon receipt from the commission of the notice and
copy of application as provided in section 53-131, the local governing
body shall fix a time and place at which a hearing will be had and at
which such local governing body will receive evidence, either orally or in
writing, from the applicant and any other person bearing upon the
propriety of the issuance of such license. Notice of the time and place of
such hearing shall be published in a legal newspaper in or of general
circulation in such city, village, or county one time not less than seven nor
more than fourteen days before the time of the hearing. Such notice shall
include, but not be limited to, a statement that all persons desiring to give
evidence before the local governing body in support of or protest against
the issuance of such license may do so at the time of the hearing. Such
hearing shall be held not more than forty-five days after the date of receipt
of the notice from the commission. At the hearing, the local governing
body shall only consider the requirements of the Nebraska Liquor Control
Act and the following criteria:

(a) The adequacy of existing law enforcement resources
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and services in the area;

{b) The recommendation of the police department or any
other law enforcement agency;

(c) Existing motor vehicle and pedestrian traffic flow in the
vicinity of the proposed licensed premises, potential traffic and parking
problems, and the proximity and availability of onstreet and offstreet
parking;

(d) Zoning restrictions and the local governing body’s
zoning and land-use policies;

(e) Sanitation or sanitary conditions on or about the
proposed licensed premises;

(f) The existence of a citizen’s protest and similar evidence
in support of or in opposition to the application;

(g) The existing population and projected growth within the
jurisdiction of the local governing body and within the area to be served;

(h) The existing liquor licenses, the class of each such
license, and the distance and times of travel between establishments issued
such licenses;

(i) Whether the proposed license would be compatible with
the neighborhood or community where the proposed premises are localed;

(i) Whether the type of business or activity proposed to be
operated or presently operated in conjunction with the proposed license is
and will be consistent with the public interest as declared in section
53-101.01;

(k) Whether the applicant can ensure that all alcoholic
beverages, including beer and wine, will be handled by persons in
accordance with section 53-168.06;

() Whether the applicant has taken every reasonable
precaution to protect against the possibility of shoplifting of alcoholic
liquor, which alcoholic liquor shall be displayed and kept in and sold from
an area which is reasonably secured;

(m) Whether the applicant is fit, willing, and able to
properly provide the service proposed in conformance with all provisions
and requirements of and rules and regulations adopted and promulgated
pursuant to the act;

(n) Whether the applicant has demonstrated that the type of
management and control exercised over the licensed premises will be
sufficient to ensure that the licensee can conform to all the provisions and
requirements of and rules and regulations adopted and promulgated
pursuant to the act;

(0) The background information of the applicant
established by information contained in the public records of the
commission and investigations conducted by law enforcement agencies;

(p) Past evidence of discrimination involving the applicant
as evidenced by findings of fact before any administrative board or agency
of the local governing body, any other governmental board or agency of
the local governing body, any other governmental unit, or any court of
law;
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(q) Whether the applicant or the applicant’s representatives
suppressed any fact or provided any inaccurate information to the
commission or local governing body or the employees of the commission
or local governing body in regard to the license application or liquor
investigations. The applicant shall be required to cooperate in providing a
full disclosure to the investigating agents of the local governing body;

(r) Proximity of and impact on schools, hospitals, libraries,
parks, and other public institutions;

(s) Whether activities proposed to be conducted on the
licensed premises or in adjacent related outdoor areas will create
unreasonable noise or disturbance; and

(t) Compliance with state laws, liquor rules and regulations,
and municipal ordinances and regulations and whether or not the
applicant has ever forfeited bond to appear in court to answer charges of
having committed a felony or charges of having violated any law or
ordinance enacted in the interest of good morals and decency or has been
convicted of violating or has forfeited bond to appear in court and answer
charges for violating any law or ordinance relating to alcoholic liquor.

It shall be the applicant’s duty to produce evidence
pertaining to the designated criteria prescribed in this subsection. The
burden of proof and persuasion shall be on the party filing the application.
When applicable for purposes of this section, applicant shall be
synonymous with licensee.

(3) After such hearing, the local governing body shall cause
to be spread at large in the minute record of its proceedings a resolution
approving or denying the issuance or the renewal of such license. No
license shall be denjed by the local governing body except after a hearing
with reasonable notice to the applicant and opportunity to appear and
present evidence. Any resolution denying or failing to renew an
application or license rendered by a local governing body shall be in
writing or stated in the record and shall be accompanied by findings. The
findings shall consist of concise statements of the conclusions upon each
contested issue. The applicant or licensee shall be notified of the decision
in person or by mail. A copy of the decision and order and
accompanying findings shall be delivered or mailed upon request to the
applicant or licensee. The clerk of such city, village, or county shall
thereupon mail or deliver to the commission a copy of the resolution.

Sec. 13. That section 53-134.02, Revised Statutes
Supplement, 1992, be amended to read as follows:

53-134.02. Local governing bodies shall only have
authority to approve applications and deny licenses pursuant to the
Nebraska Liquor Control Act.

Sec. 16. That section 53-134.03, Revised Statutes
Supplement, 1992, be amended to read as follows:

53-134.03. The governing bodies of cities and villages are
hereby empowered to enact police power regulations by ordinance
governing the conduct on the licensed premises, the licensed premises, and
the activities occurring on the licensed premises of all retail or bottle club
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licensees carried on within their corporate limits.

Sec. 17. That section 53-1,115, Revised Statutes
Supplement, 1992, be amended to read as follows:

53-1,115. (1) A copy of the rule, regulation, order, or
decision of the commission suspending, canceling, or revoking any license,
in any proceeding before it, certified under the seal of the commission,
shall be served upon each party of record to the proceeding before the
commission. Service upon any attorney of record for any such party shall
be deemed to be service upon such party. Each party appearing before
the commission shall enter his or her appearance and indicate to the
commission his or her address for the service of a copy of any rule,
regulation, order, decision, or notice. The mailing of a copy of any rule,
regulation, order, or decision of the commission or of any notice by the
commission, in the proceeding, to such party at such address shall be
deemed to be service thereof upon such party.

(2) Within twenty days after the service of any rule,
regulation, order, or decision of the commission suspending, canceling, or
revoking any license upon any party to the proceeding, as provided for by
subsection (1) of this section, such party may apply for a rehearing in
respect to any matters determined by the commission. The commission
shall consider such application for a rehearing at their next regularly
scheduled meeting. In case such application for rehearing is granted, the
commission shall proceed as promptly as possible to consider the matters
presented by such application. No appeal shall be allowed from any
decision of the commission except as is provided for in section 53-1,116.

(3) Upon the final disposition of any proceeding
suspending, canceling, or revoking any license costs shall be paid by the
party or parties against whom a final decision is rendered. Costs may be
taxed or retaxed to local governing bodies as well as individuals. Only
one rehearing, referred to in subsection (2) of this section, shall be granted
by the commission on application of any one party. In the event that a
motion for rehearing has been filed with the commission as provided in
this section, the time for filing a petition for review under section 53-1,116
shall begin with the date of the mailing of the notice of the overruling of
the motion for rehearing to each party to the record.

Sec. 18. That section 53-1,116, Revised Statutes
Supplement, 1992, be amended to read as follows:

53-1,116. (1) Review of any final decision or order under
the Nebraska Liquor Control Act shall be according to sections 25-1901
to 25-1908. The Administrative Procedure Act and sections 14-813 and
15-1201 to 15-1205 shall not apply to review under this section. For
purposes of review, a final decision or order shall include any final action
rendered after a hearing required by the Nebraska Liquor Control Act.

(2) The executive director of the commission or the clerk of
the local governing body shall prepare and deliver a transcript of the
proceedings and a transcript of the testimony and evidence before the
commission or local governing body upon request of the party seeking
review. The party seeking review shall pay the costs of producing the

-15-

941



LB 183 LB 183

transcript. The transcript of the proceedings shall contain a copy of the
final decision sought to be reviewed and, if applicable, a copy of the
application submitted.

(3) The venue appropriate for review of a final decision or
order shall be as follows:

(a) For review of a final decision of a local governing body,
the district court in the county in which the local governing body is
located; and

(b) For review of a final order of the commission, the
district court of Lancaster County.

The venue provided in this section shall be jurisdictional,
and no court shall review any action unless the action is brought in the
appropriate venue.

Sec. 19. If any section in this act or any part of any section
shall be declared invalid or unconstitutional, such declaration shall not
affect the validity or constitutionality of the remaining portions thereof.

Sec. 20. That original sections 53-101, 53-101.01, 53-116,
$3-116.02, 53-117, 53-117.05, 53-117.06, 53-122, 53-124, 53-129, 53-131,
53-132 to 53-134, 53-134.02, 53-134.03, 53-1,115, and 53-1,116, Revised
Statutes Supplement, 1992, and also sections 53-101.03, 53-117.03,
53-117.04, 53-127, and 53-134.01, Reissue Revised Statutes of Nebraska,
1943, are repealed.

Sec. 21. Since an emergency exists, this act shall be in full
force and take effect, from and after its passage and approval, according
to law.
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