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LEGISLATIVE BILL 362
Approved by the Governor May 26, 1989
Introduced by Wesely, 26; Withem, 14; Ashford, 6
AN ACT relating to social services; to amend sections

43-512, 68-128, 68-717, and 68-1016, Reissue
Revised Statutes of Nebraska, 1943, and

sections 28-705, 28-706, 68-150, 68-214,
68-716, 68-1026, 68-1038, 68-1039, 68-1040,
68-1042, 68-1043, and 68-1509, Revised
Statutes Supplement, 1988; to change
provisions relating to benefits available to
former recipients of aid to dependent

children; to change provisions relating to
spousal entitlements to assets and income; to
eliminate a restriction on designation of
assets; to eliminate authorization for a claim
against the estate of a recipient of medical
assistance or his or her spouse; to require
the Department of Social Services to provide
emergency assistance; to harmonize provisions;
to provide operative dates; and to repeal the
original sections, and also sections 68-1041
and 68-1044 to 68-1046, Revised Statutes
Supplement, 1988.
Be it enacted by the people of the State of Nebraska,

Section 1. That section 28-705, Revised
Statutes Supplement, 1988, be amended to read as
follows:

28-705. (1) Any person who abandons and
neglects or refuses to maintain or provide for his or
her spouse or his or her child or dependent stepchild,
whether such child is born in or out of wedlock, commits
abandonment of spouse, child, or dependent stepchild.

(2) For the purposes of this section, child
shall mean an individual under the age of sixteen years.

(3) When any person abandons and neglects to
provide for his or her spouse or his or her child or
dependent stepchild for three consecutive months or
more, it shall be prima facie evidence of intent to
violate the provisions of subsection (1) of this
section.

(4) A designation of assets for or am exereise
ef the right to use of income by an individual in
accordance with the entitlements provided for in section
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68-1039 shall be considered just cause for failure to
use such assets or fer using enlty that pertien ef suech
individuat'ls menthly ineeme whieh exeeeds the ameunt te
whieh &he individuat i3 entitied 1income to provide
medical support of such individual's spouse.

(5) Abandonment of spouse, child, or dependent
stepchild is a Class I misdemeanor.

Sec. 2. That section 28-706, Revised Statutes
Supplement, 1988, be amended to read as follows:

28-706. (1) Any person who intentionally
fails, refuses, or neglects to provide proper support
which he or she knows or reasonably should know he or
she 1is legally obliged to provide to a spouse, minor
child, minor stepchild, or other dependent commits
criminal nonsupport.

(2) A parent or guardian who refuses to pay
hospital costs, medical costs, or any other costs
arising out of or in connection ‘with an abortion
procedure performed on a minor child or minor stepchild
does not commit criminal nonsupport if:

(a) Such parent or guardian was not consulted
prior to the abortion procedure; or

(b) After consultation, such parent or
guardian refused to grant consent for such procedure,
and the abortion procedure was not necessary to preserve
the minor child or stepchild from an imminent peril that
substantially endangered her life or health.

(3) Support includes, but is not limited to,
food, clothing, medical care, and shelter.

(4) A designation of assets for or an exereise
of €he right e use of 1income by an individual in
accordance with the entitlements provided for in section
68-1039 shall be considered just cause for failure to
use such assets or fer using enity that pertien of sueh
individualls menthiy ineeme whiech exeeeds the ameunt te
whieh the individual 3 entitled income to provide
medical support of such individual's spouse.

(5) This section does not exclude any
applicable civil remedy.

(6) €riminal Except as provided in subsection
(7) of this section. criminal nonsupport is a Class 1II
misdemeanor.

(7) Criminal nonsupport is a Class IV felony
if it is in violation of any order of any court.

Sec. 3. That section 43-512, Reissue Revised
Statutes of Nebraska, 1943, be amended to read as
follows:

43-512. (1) Any dependent child, as defined
in section 43-504, or any relative of such a dependent
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child may file with the Department of Social Services a
written application for financial assistance for such
child on forms furnished by the department.

(2) The department, through its agents and
employees, shall thereupon make such investigation as it
deems necessary or as may be required by the county
attorney. If the investigation or the application for
financial assistance discloses that such child has a
parent or stepparent who is able to contribute to the
support of such child and has failed to do so, a copy of
the finding of such investigation and a copy of the
application shall immediately be filed with the county
attorney or authorized attorney.

(3) The department shall make a finding as to
whether the application referred to in subsection (1) of
this section shall be allowed or denied. If it is found
that the application should be allowed, the department
shall further find the amount of monthly assistance
which should be paid with reference to such dependent
child. Except as may be otherwise provided, payments
shall be made by state warrant, and the amount of
payments shall not exceed three hundred dollars per
month when there is but one dependent child and one
eligible caretaker relative in any home, plus an
additional seventy-five dollars per month on behalf of
each additional eligible person. No payments shall be
made for amounts totaling less than ten dollars per
month, except in the recovery of overpayments.

(4) The amount which shall be paid as
assistance with respect to a dependent <child shall be
based 1in each case upon the conditions disclosed by the
investigation made by the department. An appeal shall
lie from the finding made in each case to the Director
of Social Services. Such appeal may be taken by any
taxpayer or by any relative of such child. Proceedings
for and upon appeal shall be conducted in the same
manner as provided for in section 68-1016.

{5)(a) For the purpose of preventing
dependency, the Director of Social Services is
authorized to adopt and promulgate rules and regulations
providing for services to former and potential

recipients of aid to dependent children and medical
assistance benefits. The director is further authorized
to adopt and promulgate rules and regulations
establishing programs and cooperating with programs of
work incentive, work experience, job training, and
education. The provisions of this section with regard
to determination of need, amount of payment, maximum
payment, and method of payment shall not be applicable
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to families or children included in such programs.

(b) If a recipient of aid to dependent
children i3 empleyed in a full-time; unsubsidized job
becomes ineligible for aid to dependent children as a

result of increased hours of employment or increased
income from employment after having participated in any
of the programs established pursuant to subdivision (a)
of this subsection and such job results in the loss of
aid to dependent children, the recipient may be eligible
for the following benefits, as provided in__rules and
requlations of  the department in accordance with
sections 402, 417. and 1925 of the Social Security Act,
as amended, P.L.100-485, in order to help the family
during the transition from public assistance to
independence:

(i) Child care for three up to twelve months
following the month in which the recipient begins
employment if such <child care services are needed to
assist in employment retention, subject to a slidina fee
schedule if one is adopted by the department; and

(ii) Medical assistance for up to twelve
months after  the month the recipient becomes employed
and is no longer eligible for aid to dependent children.
Fuil mediecal assistanee shaii be allewed for the £irst
four moenths ef sueh tweive-menth peried- Fer €he
remaining eight menths; £uil medieal assistanee shaii be
allewed for any reeipient whese ineeme is less than ene
hundred f£ifty pereent of €he £federal ineeme peverty
guidelines afeer disregards altiewed by &he Bepartment of
Eeoeital Serviees- Medieal assistanee shall be ailewed
for any partieipant whese ineeme i3 ene hundred £ifEy
pereent er mere and less Ehan ene hundred eighty-five
percenkt of the federal ineeme peverty guidelines after
disregards atlewed by the Department of Geeial Eerviees;
exeept that a reeipient shail be required €6 pay an
ameunt equal te temn pereent eoef that pertion ef khe
reeipientls gress ineeme whieh is greater E£han ene
hundred £ifty pereent of the federal ineeme poeverty
guideliness The Direeter of Seeial Serviees shaii seek
a waiver f£rem federal regulatiens in erder te allew
federal matehing funds for extended medieat asaisEanee
beyend that alloewed by law en January %; 31989-

(6) For purposes of sections 43-512 to
43-512.10, unless the context otherwise requires:

(a) Authorized attorney shall mean an attorney
employed by the county subject to the approval of the
county board, employed by the Department of Social
Services, or appointed by the court, who is authorized
to investigate and prosecute child and spousal support
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cases; and

(b) Spousal support shall be defined as
provided in section 42-347.

Sec. 4. That section 68-128, Reissue Revised
Statutes of Nebraska, 1943, be amended to read as
follows:

68-128. From such funds as may be
appropriated for such purpose, the Department of Social
Services shall mateh expenditures ef eeunty funda fer
provide emergency assistance benefits on behalf of
families who have children. ; under seetiens £8-103 te
68-315- In additien; the Department of Geeial Berviees
shatl milecate to eounties fer sueh emergeney assistanee
purpeses all funds whieh may be made avaiiable for aueh
purpese by the gevernment ef the Ynited States-

Sec. 5. That section 68-150, Revised Statutes
Supplement, 1988, be amended to read as follows:

68-150. An application for county general
assistance or for county health services shall give a
right of subrogation to the county furnishing such aid.
Subject to sections 68-1038 to 68-1646 68-1043,
subrogation shall include every claim or right which the
applicant may have against a third party when such right
or claim involves money for medical care. The third
party shall be liable to make payments directly to the
county as soon as he or she is notified in writing of
the valid claim for subrogation under this section.

Sec. 6. That section 68-214, Revised Statutes
Supplement, 1988, be amended to read as follows:

68-214. Subject to sections 68-1038 to
68-310646 68-1043, the Department of Social Services shall
be reimbursed any assistance to the aged, blind, or
disabled by the spouse, father, mother, or child of any
recipient if they or any of them are of sufficient
ability. A proceeding may be instituted in any court of
competent jurisdiction in this state against any such
relative for reimbursement of assistance payments made
to or on behalf of a recipient at any time prior to the
expiration of one year after the date of the last
assistance payment. Suit shall be instituted 1in the
name of the Director of Social Services.

Sec. 7. That section 68-716, Revised Statutes
Supplement, 1988, be amended to read as follows:

68-716. An application for medical assistance
benefits shall give a right of subrogation to the
Department of Social Services. Subject to sections

68-1038 +to 68-1046 68-1043, subrogation shall include
every claim or right which the applicant may have
against a third party when such right or claim involves
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money for medical care. The third party shall be liable
to make payments directly to the Department of Social
Services as soon as he or she is notified in writing of
the valid claim for subrogation under this section.

Sec. 8. That section 68-717, Reissue Revised
Statutes of Nebraska, 1943, be amended to read as
follows:

68-717. The Department of Social Services
shall assume the sole responsibility for all public
assistance, including aid to families with dependent

children, emergency assistance., assistance to the aged,
blind, or disabled, medically handicapped children's
services, commodities, and food stamps. On and after
July 1, 1986, the department shall also assume the sole
responsibility for medical assistance.

Sec. 9. That section 68-1016, Reissue Revised
Statutes of Nebraska, 1943, be amended to read as
follows:

68-1016. The Director of Social Services
shall provide for granting an opportunity for a fair
hearing before the Department of Social Services to any
individual whose claim for assistance to the aged,
blind, or disabled, aid to dependent children, emergency

assistance. medical assistance, commodities, or food
stamps; is denied, is not granted in full, or is not
acted upon with reasonable promptness. An appeal shall

be taken by filing with the director a written notice of
appeal setting forth the facts on which the appeal is
based. The director shall thereupon, in writing, notify
the appellant of the time and place for hearing; which
shall be not less than one week nor more than six weeks

from the date of such notice. Hearings shall be before
the director or his or her duly authorized agent. On
the basis of evidence adduced, the director shall enter
a final order on such appeal, which order shall be
transmitted to the appellant.

Sec. 10. That section 68-1026, Revised

Statutes Supplement, 1988, be amended to read as
follows:

68-1026. The application for medical
assistance benefits under sections 68-1018 to 68-1025
eonstitutes shall constitute an automatic assignment of
the rights specified in this section to the Department
of Social Services effective from the date of
eligibility for such benefits. This assignment ineludes
The assignment shall include the rights of the applicant
or recipient and also the rights of any other member of
the assistance group for whom the applicant or recipient
can legally make an assignment.
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Pursuant to this section and subject to
sections 68-1038 to 68-1646 68-1043, the applicant or
recipient assigna shall assigqn to the department any
rights to medical care support available to him or her
or to other members of the assistance group under an
order of a court or administrative agency and any rights
to pursue or receive payments from any third party
liable to pay for the cost of medical care and services
arising out of injury, disease, or disability of the
applicant or recipient or other members of the
assistance group which otherwise would be covered by
medical assistance benefits. Medicare benefits shall
not be assigned pursuant to this section. Benefits
assigned to the department by operation of this section
may be directly reimbursable to the department by liable
third parties, as provided by rule or regulation of the
department, when prior notification of the assignment
has been made to the liable third party.

Sec. 11. That section 68-1038, Revised
Statutes Supplement, 1988, be amended to read as
follows:

68-1038. As used ¥n For purposes of sections
68-1038 to &8-1046; wunless £he eonkexE otherwise
requires 68-1043:

(1) Assets shall mean property which is not
exempt, under rules and regulations of the director,
from consideration in determining eligibility for
medical assistance;

(2) Community spouse monthly income allowance
shall mean the amount of income determined by the
department in accordance with section 1924 of the Social
Security_Act, as amended, P.L.100-360, 42 oSG
1396r-5;

(3)  Community spouse resource allowance shall
mean the amount of assets determined in accordance with
section 1924 of the Social Security Act. as amended
P.L.100-360, 42 U.S.C. 1396r-5. For purposes of 42
U.S.C. 1396r-5(f){2)(A)(i). the amount specified by the
state shall be twelve thousand dollars;

(4) Department shall mean the Department of
Social Services;

¢34 (5) Director shall mean the Director of
Social Services;

£4) Exempt ameunt shall mean four hundred
seventy-five dollars per menth in ineome for Ehe speuse
and feur hundred seventy-five dellars per menth in
ineeme eaeh for any dependents oef the speuse whether
sdeh ineeme i3 ewned jeintly or singlys

€53 (6) Home and community-based services
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shall mean services furnished under home and
community-based waivers as defined in Title XIX of the
federal Social Security Act, as amended, 42 U.S.C. 1396;

tey (7). Medical assistance shall mean
assistance provided pursuant to the program established
by section 68-1018;

t7% (8) Qualified applicant shall mean a
person (a) who applies for medical assistance on or
after July 9, 1988, (b) who is under care in a %:eensed
inEermedinke eare faeirlityy state-licensed hospital,
skilled nursing facility. intermediate care facility,
intermediate care facility for the mentally retarded.
domiciliary facility, residential care facility, or
center for the developmentally disabled, as such terms
are defined in section 71-2017.01, or an adult family
home certified by the department or is receiving home
and community-based services, and (c¢) whose spouse is
not under such care or receiving such services and is
not applying for or receiving medical assistance;

£8% (9) OQualified recipient shall mean a
person (a) who has applied for medical assistance before
July 9, 1988, and is eligible for such assistance, (b)
who is under care in a facility certified to receive
medical assistance funds under sections 68-1018 to
68-1036 or 1is receiving home and community-based
services, and (c) whose spouse 1is not under such care or
receiving such services and 1is not applying for or
receiving medical assistance; and

¢9% (10) Spouse shall mean the spouse of a
qualified applicant or recipient.

Sec. 12. That section 68-1039, Revised
Statutes Supplement, 1988, be amended to read as
follows:

68-1039. For purposes of determining medical
assistance eligibility and the right to and obligation
of medical support pursuant to sections 68-716, 68-1020,
and 68-1026, a spouse {1} shall be entitled to ene-haif
of the aggregate assets of sueh speuse and the gualified
applieant er reeipient; whether owned jeintiy eor singty;
Hp €6 a mawimum of Ewenty-five theusand deillars and {2}
shati be ent:tled teo an amoeunt eof ineeme up to the
exempt ameunt retain (1) assets equivalent to the
community spouse resource allowance and (2) an amount of
income equivalent to the community spouse monthly income
allowance.

The department shall administer the
entitlements provided in this section in accordance with
section 1924 of the Social Security Act, as amended.

P.L..100-360. 42 U.S.C. 1396r-5, and shall adopt and
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promulagate rules and requlations as necessary to
implement and enforce sections 68-1038 to 68-1043.

Sec. 13. That section 68-1040, Revised
Statutes Supplement, 1988, be amended to read as
follows:

68-1040. Eubjeet to seetion 68-1045; if If a
portion of the aggregate assets is designated in
accordance with section 68-1042:

(1) Only the assets not designated for the
spouse shall be considered in determining the
eligibility of an applicant for medical assistance;

(2) In determining the eligibility of an
applicant, the director shall not take into account the
assets designated for the spouse and shall not require
proof of adequate consideration for any assignment or
transfer made as a result of the entitlement to assets;

(3) The assets designated for the spouse shall
not be considered to be available to an applicant or
recipient for future medical support and the spouse
shall have no duty of future medical support of the
applicant or recipient from such assets;

(4) Neither the director nor the state may
recover from the assets designated for the spouse any
amount paid for future medical assistance provided to
the applicant or recipient; and

(5) Neither the director nor the state shall
be subrogated to or assigned any future right of the
applicant or recipient to medical support from the
assets designated for the spouse.

Sec. 14. That section 68-1042, Revised
Statutes Supplement, 1988, be amended to read as
follows:

68-1042. A designation of assets pursuant to
the entitlement provided for in section 68-1039 shall be
evidenced by a written statement listing such assets and
signed by the spouse. iIn the ease of a guatified
apptieant; a A copy of such statement shall be provided
to the director at the time of application and shall
designate assets owned as of the date of application.
In the ease of a qualified reeipient; sueh statement
shail be previded teo the direeter on er Bbefore dJdanuary
1; 1989; and shall designate assets ewned as ef dJuty 9-
1988~ Failure to complete any assignments or transfers
necessary to place the designated assets in sole
ownership of the spouse within a reasonable time after
the statement 1is signed as provided in rules and
regulations of the director may render the applicant or
recipient ineligible for assistance in accordance with
such rules and regulations.
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Sec. 15. That section 68-1043, Revised
Statutes Supplement, 1988, be amended to read as
follows:

68-1043. The Department of Social Services
shall furnish to each qualified applicant for and each
qualified recipient of medical assistance a clear and
simple written statement-

¢1) That the applieant's er reeipientls speuse
i3 entitled te a pertion of the aggregate assets of sueh
speuse and +the appiieant er reeipient as previded ir
seetion 68-13039 and that; upen designatien of the asseks
for the speuse; sueh assets will net be eonsidered in
determining eligibiiity and £he speuse wiiti mnRet be
required te use sueh asasets te previde future medieal
suppert te the applieant or reeipient; and

£23% That the applieantlas er reeipientls speuse
ig entitled e an ameunt of ineeme up te the exempt
ameunt and that; because eof sueh entitlement; enly that
portion ef the speusels menthiy ineeme whieh eneeeds the
ameHnE e whieh the aspeuse i3 entitied wiit be
censidered in determining eligibility and €he apeuse
witl be required to use enty sueh exeess pertien te
provide future medieal suppert &e the applicant or

ree:rpient explaining the entitlements provided in
section 68-1039.
Sec. 16. That section 68-1509, Revised

Statutes Supplement, 1988, be amended to read as
follows:

68-1509. The department, in considering the
needs and eligibility criteria of families and disabled
persons, shall consider various factors, including, but
not limited to:

(1) Total family income, except that if a
disabled persenls spense has exereised his er her right
te ineeme in aceordance with the entitiement previded
for in seetion 68-1639; the amount to which the spouse
is entitled as provided in section 68-1039 shall be
excluded in determining total family income per month;

(2) The cost of providing supplemental
services to the family or the disabled person;

(3) The need for each program or service
received by the family or the disabled person;

(4) The eligibility of the family or the
disabled person for other support programs;

(5) The costs of providing for the family or
the disabled person in an independent living situation,
notwithstanding the special circumstances of providing
for a disabled person;

(6) The number of persons in the family; and
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(7) The availability of insurance to cover the
cost of needed programs and services.

If assets have been designated for an
individual in accordance with the entitlement provided
for in section 68-1039, such assets shall not be

considered in determining the eligibility for support of
the individual's disabled spouse.

Sec. 17. Sections 3 and 18 of this act shall
become operative on April 1, 1990. Sections 4, 8, 9,
17, and 20 of this act shall become operative on their

effective date. The other sections of this act shall
become operative on October 1, 1989.
Sec. 18. That original section 43-512,
Reissue Revised Statutes of Nebraska, 1943, is repealed.
Sec. 189 That original sections 28-705,
28-706, 68-150, 68-214, 68-716, 68-1026, 68-1038,

68-1039, 68-1040, 68-1042, 68-1043, and 68-1509, Revised
Statutes Supplement, 1988, and also sections 68-1041 and
68-1044 to 68-1046, Revised Statutes Supplement, 1988,
are repealed.

Sec. 20. That original sections ©68-128,
68-717, and 68-1016, Reissue Revised Statutes of
Nebraska, 1943, are repealed.
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