LB 198 LB 198

LEGISLATIVE BILL 198
Approved by the Govermor Ray 17, 1983

Introduced by Schait, 23; Clark, 47; Jacobson, 33;
Kahle, 37; DeCamp, 40; Wagmer, 41;
Beyer, 3; Sieck, 24; H. Peterson, 35;
Goodrich, 20; Warner, 25 ¥ichol, 48;
Lundy, 36

AN ACT relating to water resources; to amend sections
46-233, 46-240, 46-241, and 46-242, Reissue
Revised Statutes of Nebraska, 1943, and
sections 33-105, 46-202, and 46-544, Revised
Statutes Supplement, 1982; to state intent; to
define terms; to prescribe fees; to provide
for permits and modification of permits for
incidental and intentional underground vater
storage; to change provisions relating to
peraits; to authorize the levying and
collection of fees and assessments; to
authorize the use of injunctions; to provide
duties; to provide for severability; and to
repeal the original sectioas.

Be it enacted by the people of the State of Nebraska,

Section 1. The_Legislature recognizes that,

in_some_areas of the state has been. is. apd will be in
the future intentijopally and incidentally stored in and
withdravn _From_ _underground strata. __The Legislature
acknovledges_ _that _rights _to _water imtentiowmally _or
incidentally stored undgggxnnnn_nnd_gighsi_;g-!izhgsizs
of such water _should be forpally _recognized _ang
guantified, amd _recoguizes the __propriety of __al
beneficiaries proportiomately sharing in _the fimancial
obligations mecessary_ _for comstruction. operation, aamd
maintepmance of water proiects which caunse intentiomal or
incidental underground water storage.

The Legislatare finds that uses of water for
incidental apd intentional underground vater storage are
bepeficial uses __of water _and __that comprehensive.

s i

state, _serves__the__pablic_ _interest by providina an
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element of certainty essential for investment _in water
resources__developgent. _and ¥ill improve _Nebraska's
§IQEQLBQ_LE_£%§+§!QRL_Q£-ilLSEEEAEE_Q$§Eﬂ$§;
To_facilitate optimum beneficial use of water
by the people of Hebraska. the _Leaqislature recogaizes
the need for authorizina the recognition of incidental
underground water storade as__pro¥ided inm section 46-240
and _sections 5 and 6 _of this act. _for _authorizing

intestional _upnderdround water _storage _as provided _in
sections 46-233, 46-240, 46-241, and 46-242, and section

11__of this _act, and for authorizing_ _the levying and
collection of fees and _assessments _op_ persons__who
withdraw or otherwise use or bemefjit from iptentional or
incidental _underdround _water storage _as_ provided _in
sectiops 12_to 20 of this act.

Hothing _in this _act shall be construed to
alter _existing _statutes  reaarding the relationship
between naturally occurripg sucface and qround water.

Sec. 2.  As used in sections 33-105. 46-202,
46-233, 46-240, 46-241, apd 46-242, and sections )
Sse__6. and 11 to 20 of _this_act, unless the _context
otherwise regquires:

{1) Department shall mean _the Department of
¥ater Resources;

{2) Director shall mean the Director of Hater
Resourcges:

{3) __Person _shall  mear___a_ _natural_ _person.
partpership, association, corporation., municipality, or
any_agency Qor _political subdivision of the state or of
the federal dovernment;

{4) Underground water storagqe shall mean the
act of storing water in _underground strata. _Such vater
shall be known as water stored uupderground, but the term
shall not _include ground water, _as defined in_section
86-657. vwhich occurs naturally:

43) _ Intentional undergromnd water _storage
shall mean _underaround _water __storage which is _anp
intended purpose or result of a water proiect _or use.
§ggh_519£§ge__gez_22_-2299!211§hsdﬂh1_‘egz_12!Egl__ng%a§
such _as__ipiectiom wells, imfiltratiom basias, _canals,
reservoirs, and other reasonable methods: aad

46) __ Incidental _underaround _ water _storadge
shall mean underground water storage which occurs as an
indirect result. rather _than__an _intended or _planped
purpose, of a water project or use, apd pay include, but

_-not__be _limited to, _seepage from reservoirs.
capals, _and laterals._ _angd deep percolation froa
ircigated lands.

Sec. 3. That section 33-105, Revised

Statutes Supplement, 1982, be amended to read as
follows:

33-105. There shall be paid to the Departament
of Water Resources in advance for the services of the
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Director of Water Resources by the party deamanding or
necessitating the service the folloving fees:

{1) Por filing, recording, and examining each
application for a storage reservoir; for the first five
thousand acre-feet or fraction thereof, twenty-five
dollars, and for each additional five thousand acre-feet
or fraction thereof, ten dollars;

{2) __For filing. recording. and examiaing each
application for, or sodificatjon of a permit to inglude,
intentiopal or iascidesmtal naderaround _water storage amd
cecoverv. five hundred dollars;

(3) __For for filing, recording, and examining

each application for water for irrigation from a natural

stream, for the first onme thousand acres proposed for
irrigation or fraction thereof, two hundred dollars, and
for each additiomal thousand acres or fraction thereof,
one hundred dollars;

{8) For for filing, recording, and examining
each application for water for irrigation from a storage
reservoir, for the first omne thousand acres proposed for
irrigation or fraction thereof, fifty dollars, and for
each additional thousand acres or fraction thereof,
tventy-five dollars;

(5) Por fer filing, recording, and examining
each application for vater for power purposes, for each
theoretical fifty horsepower or fraction thereof, five
dollars;

4 for filing, recording, and examining
each application for wvater €for each stock water
reservoir, fish pond, ice pond, or other useful purpose
for which no fee has been fixed, ten dollars;

(7} _Por €er filing, recording, and examining
each application for withdrawal of ground vater for
industrial purposes, for the first three thousand
acre-feet or fraction thereof, one thousand five hundred
dollars, and for each additional one thousand acre-feet
or fraction thereof, seven hundred fifty dollars;

(8) Por for filimng any petition, atfidavit, or
other paper, ten dollars;

{9) For for recording any deed or document
pertaining to 1land covered in whole or in part by a
vater appropriation or any instrument other than an
application, ten dollars;

{10) _Por for Dblueprint copy of any map or
drawing or for other copy of draviags or photostatic
copy of any record, a reasomnable sum to be fixed by the
department in am asount estimated to cover the actunal
cost of preparing such a reproduction;

{11) Por for the examination of plans for any
nev das and reservoir or epnlargeaent, one dollar for
each foot in height of the dam, and actual expemses
while visiting and examining the site; and

(12) Por €or certificate and seal, one dollar,
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7 except that for any document filed with the Pivector
of Rater Resources in his or her capacity as Secretary
to the Hebreska Pover Review Board there shaii be no
charges

The Director of Water Resources shall keep a
record of all money thus received. At the end of each
calendar month he or she shall pay the same to the State
Treasurer for the nuse of the General Fund and take his
or her receipt therefor and file the same with the
records of his or her office.

Sec. 4. That section 46-202, Revised
Statutes Supplement, 1982, be amended to read as
follovs:

46-202. (1) The vater of every natural streaam
not heretofore appropriated within the State of
Hebraska, including the Missouri River, is hereby
declared to be the property of the public and is
dedicated to the use of the people of the state, suabject
to appropriation., as herein provideds

{2) The water of evervy natural stream within
the State of MNebraska, includima_ the Missouri _Biver,
appropriated for storage _in_a surface reservoir_ _or_ for
anderground water storage, is__hereby declared to _be
subject to further appropriation for recovery _amd
bepeficial use.

Sec. 5. Any person having _an__approved
perfected appropriation may file with the department an

apblication for recognition of incidental _underaround
¥ater storage _associated with _such appropriation._ _aand

for_recovery of such water. on__a form prescribed and
furpished by the departmept without cost. Upom_receipt
of _an__application, the department shall proceed _in
accordance with rules _and  requlations adopted _and
promulgated by the department.

Sec. 6. The director may _appLoye __an
application filed _parsuant to section 5 or 11__of this
act subject to the following conditioms:

{1) __The rate. guamtityv. or time of _surface
water diversion shall not be__increased from_ _that
approved for the original appropriation;

(2) If the vwater stored or tg be stored
gﬂdﬁEﬂIQ!nﬂ_!ill__22_2§gi._£9£_iEEXSQSLRBn_D!EEQ§§Eq_£h§

irector_mayvy__approve_the service of additiopal amoupts
of land or _differept lamds not identified to_be served
wi facilitjes included under the __original
appropriationm, _if the director _determines that _the
change _is _ia __the pgblic interest, _and __that any
interference with the rights of senior appropriators as
a_result of such change is unavoidable apd not saterial;
and

(3) The priority date shall repajn the same as
that of the origimal appropriation.

The director may grant the application _im a
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modified or reduced form, if geguired by the _public
interest, __and _may___impose___such other __reasonable
conditions as _deemed appropriate protect _the public
interest.__The approval skall include anm identificatioa
of the water stored or to be stored underguosnd-

Sec. 7. That section 86-233, Reissue Revised
Statutes of HNebraska, 1943, be aamended to read as

follows:

46-233. {1) The United States of America and
every person hereafter intending to appropriate any of
the public waters of the State of Nebraska shall, before
{a) commencing the construction, enlargement, or
extension of any vorks for such purpose, (b) performing
any vork in conmection with the same, or {(c) taking any
water from any constructed works, make an application to
the Department of Water Resources for a persit to make
such appropriation, bat that i connection with
projects uandertnken or completed Septesber 287 49537
such appiication for a perait to make such appropriation
say be ande; €£ited; accepted; and ailoved at a time
subsequent to +the happening of any of the conditions
deseribed in subdivistons {ey; <{by7; or {c) of +this
subsection of this sectionr ) permit may be obtained to
appropriate _public waters for imtentiomal umdecground
water storage and recovery of such water.

(2) The application, required by the
provisions of subsection (1) of this section, shall be
upon a form prescribed by ¢the Department of Water
Resources and furnished by suchk the department wvithout
cost to an applicant. Sach application shall set forth
{a) the name and post-office post office address of the
applicant, (b) the source from which such appropriation
shall be wade, (c) the amount of the appropriation
desired, as nearly as the same may be estimated, (d} the
location of any proposed work in connection therewith,
(e) the estimated time required for its cospletioa,
which shall embrace the period required for the
construction of the ditches thereon, (f) the time
estimated at which the application of the water for the
beneficial purposes shall be made, which shall be
limited to a reasonable time following the estimated
time of completion of the wvork vhen prosecuted with
diligence, (g) the purpose for which water is to be
applied and, if for irrigation, a description of the
land to be irrigated thereby and the amount thereof, and
(h) any additional facts which wmay be required by the
departaent.

(3) Opon receipt of the application required
by the provisions of subsection (1) of this section aad
containing the information set forth in subsection (2)
of this section, the department shall {a) make a record
of the receipt of such application, (b} cause the same
to be recorded in its office, and (c) make a careful
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examination of the application to ascertain whether it
sets forth all the facts npecessary to enable the
department to determine the nature and amount of the

proposed appropriation. If such an examination shows
the application in any way defective, it shall be
returned to the applicant for correctioa, wvwith a

statement of the correction required, within thicty days
after its receipt; and thirty days shall be allowed for
the refiling thereof and, in default of such refiling,
the application shall stand dismissed. If so filed and
corrected as required within such time, the application
shall, upon being accepted and alloved, take priority as
of the date of the original filing, subject to
compliance with the future provisions of the law and the
regulations thereunder, _During ; Provided; that during
the pendency of an application or upon its approval, the
department, upon proper authorization and request of the
applicant, may assign the application a later priority
date.

{4) An _unapproved application pending__on the
effective date of this__act may _be amended to_include
appropriation for intentiomal upderground water storage
and recovery of such water.

Sec. 8. That section 46-240, PReissue
Revised Statutes of Nebraska, 1943, be amended to read
as follows:

46-240. Whenever any person shall desire to
divert any of the unappropriated waters of any natuaral
lake or reservoir, or any person_shall desire to cecover
any _unappropriated _water intentionally or incidentally
stored _underground, for +the irriqation or amy__other
beneficial purpose, of irrigating tand for which water
has already been appropriated, but for which in times of
scarcity no vater can be obtained from the appropriation
already made therefor, such person may make application
therefor and proceed as in cases of original application
for appropriation.

Ao _application for recovery _of water stored
underground may be made only by an _apprapriator of
record who shows, by _documentary evidence, sufficient
interest in _the underqround _water storage facility to
entitle the applicant to the water reguested.

Sec. 9. That section 46-241, Reissue Revised
Statutes of Nebraska, 1943, be amended to read as
follows:

46-241. (&) Every person, intending %o
constract and maintain a storage reservoir for
irrigation or any other beneficial esefui purpose or
intending _to comstruct _aod maimtaim _a facility for
intentional underground _wvater _storadge and _recovery.
shall make an application to the Department of Water
Resources upon a form prescribed and furnished to the
applicant without cost. Such application shall be filed
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and proceedings bad thereunder in the same mamnner and
under the same rules and regulations as other
applications. Upon the approval of such application the
applicant shall have the right to impound jin__such
Leservoir. or store in and recover from such facility,
all vaters not otherwvise appropriated and any
appropriated vater not needed for immediate use, to
construct and maintain necessary ditches for the purpose
of conducting wvater to such storage reservoir or
facility, and to condemn land for such reservoir, ansd
ditches, or other facility. The procedure ¢to condemn
property shall be exercised in the manner set forth in
sections 76-704 to 76-724.

(2) The owner of a such storage reservoir or
fagility shall be liable for all damages arising from
leakage or overflow of the wvater therefrom, or froa the
breaking of the embankment of such reservoir. The ovper
or_possessor of a reservoir or _intentional undergrouad
Mater _ storage _facility ovners or possessors of
reservoirs shall not have the right to gtore tmpoumd any
water vhatever in such reservoir or facility reservoirs
during the time that such water is required in ditches
for direct irrigation or for any_resecrvoir or fagility
¢the reservoirs holding a senior rights right. Every
person wvho owns, controls, or operates a reservoir gr
intentional uaderqround water storage facility, except
political subdivisions of this state, shall be required
to pass through the outlets of such reservoirs reservoir
or facility, vhether presently existing or hereafter
constructed, a portion of the measured inflows to
furnish water for livestock im such amounts and at such
times as directed by the Department of Water Resources
to meet the requirements for such purposes as determined
by the department, except that a reservoir or facility
owner shall not be required to release water for thi
purpose which has been legally stored. Any The
reservoir dam shall be constructed in accordance with
the provisions of section 46-257, and the oatlet works
shall be installed in such a manner that water may be
released in compliance wvith the provisions of this
section. V¥Whenever any person shall divert water from a
public stream and return it into the sawme stream, he gL
she nmay take out the same amount of wvater, less a
reasonable deduction for losses in tramnsit, to be
deterasined by the department, providing no prior
appropriator for beneficial use shall be prejudiced by
such diversion.

{3)__An__application for _recovery _of water
stored underground may_ _be made omly by ap appropriator
of record who _shall show, by _ _documentary_ _evidence,
sufficient interest in the uondergqround water _storage
facility to  emtitle the __applicant to _ the water
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Sec. 10. That section 46-242, Reissue Revised
Statutes of Nebraska, 1943, be amended to read as
follows:

46-242. {1} After the completion to_ _the
satisfactionm of the Department of Water Besources of a
such storage reservoir for which a permit _has__been
of +the BDepartnent of Fater Resourees; any person,
proposing to apply to beneficial use the water stored,
shall file with the department an application for a
permit, particularly describing the use to which the
vater is to be applied and, if for irrigation,
describing a description of the land to be irrigated.

{2) _Application Sueh appiication may be pade
for a permit to appropriate water for the irrigation of
land 1lying both nupstream and downstream from auch a
storage reservoir or___intentional undergroupd water
storage facility. Under anp approved applicatiom for a
permit to appropriate water stored im a reservoir or
facility for use on land upstream from such reservoir or
facility, vater may be diverted from the stream by the
applicant and a compensating amount of water shall be
released from the reservoir or facility for the use of
downstrean appropriators, but the rights of prior
appropriators shall not be adversely affected by such
exchange of water.

{3) The owner of a such storage reservoir
shall have a preferred right to make such application
for a period of six months from the time liamited for the
completion of such reservoir. The date of the
expiration of such period shall be endorsed upon the
application when allowed. TIf an application is made by
any other than such owner of _a reservoir or owners at
any tiame, the same shall not be approved by the
departnment antil the applicant shall show, by
documentary evidence, that he has neqmired a sufficient
interest im such storage reservoir to entitle the
applicant him to enough water for the purpose set forth
in the application. HNo appropriation of stored water
for ierriqation shaiit excced three acre-feet during any
catendar vyear for each acre of 3iapd for vhich such
appropriation may be mades

{4) __An_unapproved application for a__permit
pursuapt__to _this section, which is pending__on__the
effective date of this act, may be amended _to_inglude

use_of stored water for intemtional umderdround_water

Sec. 11. Apy person _who has an__approved,
upperfected _appropriation __pu t__to_ _ Chapter 46,
acticle 2, _ may apply _to_ _the _ department _for _ a
modification of such _permit to imclude _intentional
anderqround __water __storage _ _associated __vith _ the
appropriation. _The application shall be made on_a form
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prescribed and furnished by _the department without cost
to_the applicant. Opon receipt of such an applicatiosm.
the department shall proceed in accordance with rules
apnd __requlations _adopted __and __promulgated by _the
department. subject to section 6 of this act.

Sec.  12. Any _person__ =
cecognition of incidental _upderar ter _storage
associated with _an_existing nroiect -__ggﬂ_n:hn_gtun
QE-!&S-Q.i--iMJi&m_HESMJi sections 5_ 6 _of
this act mav. subiect to section 15 of _act. levy a
fee of _fifty cemts per _vear _per acre irrigated by
mechanical withdraval agalpst any person who withdraus
sich stored water.

Sec. 13. Any _person who has obtained a permit
for _intentional _underqround water rage
with a _project not existing on _the ive date of
this__act, and recovery of gsuch ¥ater, pucrsuant _to
section 46-233, 46-240,. 46-241, 46-242 or section 11 of
this_act may. subiect to section 15 of this act. levy a
fee or _assessment against any _persob for the right or
pcobable riqht to withdraw or other stored
water. _Such fee or assessment say be leyvied agalnst_ any
land__in_commection with which such underaround vater
storage _has occurred or probably _will ocgur, and _may_be
varied based on_the dearee _to which underground vater
storage _bas__occurred __pr _w§ill oceur. __No __fee _or
assessment shall reoresent more than the fair market
yalue of such recharge, except that a fee gL assessdeat
may_include a_sum sufficient _to amortize the operation,
Baintepance. cepair, and capital costs of the project,
apportioned on the degree to which recharge has occugred

sutns:_ﬁm_iiﬂﬂue_;?;
Sec. 14. No _fee or assessment may _be levied
pursuant to section 12 or 13 of this act for withdrawals

from _vwells with a capacity of less__tbkan ome _hundred
gallons _per _minute which _are solely for domestic
purposes _as_defined in section 46-613.

Sec. 15. Any person intending to levy fees or
assessaments_in_accordance with section 12 or 13 of this
act._or to modify such fees or assessments, shall, prior

to levying such fees, assessa m.__;&g_:m.__eg
modified assessments, _file with ¢t partmseat _an

application _for _approval _of _such ees__on__a__form
nzg§9:insrl_gnc_l__mnalim@_kx_.._t.hs_-d_enmuet_-__inc_h
application shall _include a_fee schedule and _shall be

processed under the applicable _rules and regqulations of

ghé:&éﬁ;;;!ggg_ggopteg pursuant _to section 46-209. The
director shall approve such_ _fees, assessmeats, modified

fees, or modified assessments if they appear reasonable

and _comply with the applicable reguirements _of sectiom

Sec. 16. A _fee or assessment levied pursuant
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to section 12 or 13 of this agt shal
the property benefited, or to _be ben
after _the due date_ of such _fee_  or assessbent. __The
persop levying_ _the fee or assessment may _collect such
fee or assessment if it remains_unpaid after thirty days
after the due _date by commencing an__action in _district
conrt adainst the owner of the land benefited _or to_be
benefited to foreclose the lien or to recover the amount
-lien shall become _effect
is filed with the register of
the county _in which the _benmefited property _is_
and sach _lien shall relate back__only to the date of

filing.

Sec. 17. Any person who has obtained approval
of fees or assessments pursuant _to section 15 _of this
agt, may _commence ag action__to_enjoin_any person_from
withdraving or otherwise _using the stored water if the
person _has not entered inta an__agreement to pay fees or
assessments for _such stored wvater, or _has failed _and
refused _to pay _a fee or assessmept for a_peciod _of
thicty days from and after the due date of the _fee or
assessment. No__injunction may_ _be obtained _against
withdrawals from wells with a  capacity of less than one
hundrced gallons per minute which are solely for domestic
uses_as_defined in section 46-613.

Sec. 18. If an action is _commenced pursuapt
to__sectiom 16 ot 17 _of this _act, am _order of _the
director _identifying _vater stored or__to__be. _staced
underground, or_ _approying fees or assessments,__may_not
be_collaterally attacked.

Sec. 19. Any person aggrieved by a degision
wade__or an__order issued by the dicector pursuapt _to
section 46-233, 46-240, 96-241, or _46-242 ot sectionm 6,
A1._or 15 of this act w®ay appeal as _provided in section

46-210.
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Sec. 20. Apy _person _may__use water _stored
incidentally or intentionally underqround —for which the
appropriate _peramits have not been _obtained or for which
approval _of fees has_ not _been obtainmed pursuant__to
section 15 of this act.

Sec. 21. That section 46-5u44, Revised
Statutes Supplement, 1982, be amended to read as
follows:

46-544. 1f the board of a__reclampation
district shall determsine; in any yeary that there are
certain lands within the satd district, not included
vithin Classes B, C, and D, as hereinafter provided;
wvhich receive special direct benefits from recharging of
the ground water reservoirs by water originating from
district works, +hem iR =aeh ecase the board shall in
such year fix an amount to be levied upon such tangible
property which in the opinion of tha board will
compensate the district for the special direct benefits
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accruing to such tangible property by reason of
recharged ground water reservoirs under such land by
water originating from the district works. Such amount
shall in no case exceed, together with all other amounts
levied made under Class A, on such land the sum of
fourteen cents on each one hundred dollars of the actual
valuation of the satd land. Such owner of lands
specially assessed for special direct bemefits shall
have notice, hearing, and the right of appeal and shall
be governed by the provision of sectiom 46-554.

The authority provided im this section may not

%g used if the district has obtained approval to levy
fees or assessments pursuant to section 15 of th!-s_u;;

Sec. 22. A patural _resources district shall.
prior to adopting or amending_ amy rules and regulations
for a control area pursuant to sectiom 46-666. or for a
mapagepent area _pursuamt to section 46-673.09. copsult
with _any __holders of _ permits for _iatentiomal or
incidental underaround water storage and recovery issued
pursuant to sectiom 86-233, 46-240, 46-241, or 46-282,
or _section 6 or 11 of this act.

Sec. 23. If any section im this act or any
part of any section shall be declared invalid or
unconstitutional, such declaration shall not affect the
validity or constitutionality of the remaining portions
thereof.

Sec. 24. That origipnal sections 46-233,
46-240, 46-241, and 46-242, Reissue Revised Statutes of
Nebraska, 1943, and sections 33-105, 46-202, and 46-5a4,
Revised Statutes Supplement, 1982, are repealed.
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