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LEGISLATIVE BILL 366
Approved by the Governor April 27, 1977
Introduced by Murphy, 17

AN ACT to amend sections 44-127.01 to 44-127.03, 44-129,
4u-2406, 44-2407, and 44-2410, Reissue Revised
Statutes of Nebraska, 1943, and section
44-2403, Revised Statutes Supplement, 19176,
relating to insurance; to change procedures
relating to liquidation and 1insolvency as
prescribed; to redetine terms; and to repeal
the original sections, and also section
44-127.12, Relssue Revised Statutes ot
Nebraska, 1943.

Be it enacted by the people of the State ot Nebraska,

Section 1. That section 44-127.01, Reissue
Revised Statutes of Nebraska, 1943, be amended to read as
follows:

44-127.01. (1) Wwithin sixty days atter the
granting of the order of 1liquidation, or--within--s:xty
days-after-the-revocation-of-the-certiticate-of-aunthority
of-an-insoivent-foreign--or--aiten--insuror--pursuant--to
section-44-134; or within such longer time as the court
may direct, the liguidator er;--in--the--case--ot--an
insolvent-foreign-or-aizen--coapany;--the--bepartment--of
Insurance shall cause notice to be published to the
company's policyholders, creditors, shareholders, persons
having claims which are subject to the provisions ot
sections U44-2401 to 44-2418 and_H44-2701 to__4u-2720, and
all other persons interested in its assets. Such notice
shall require claimants to file their <claims with the
liguidatorz-or;-in-the-case-of-an--insoivent--foreign—-or
atten--company;--the--department; together with proots
thereof within six months after the date of tirst
publication.

(2) Within sixty days_after the revocation of_ the
certificate of authority of apn_insolvent foreign_or_alien
insurance company pursuant_to _section_u44-134, or_ _within
such_ _longer_ _time__as__the _director _may order, the
Department of _Insurance__shall_ _cause_ _notice to be
published to _the _company's__policyholders _and__persons
having claims _which_are_ _subiject_ _to__the_ _provisions__ot
sections 44-2401 to_ 44-2418 and U4-2701 to_U4u-2720. _Such
notice shall require claimants_to_file their claims__with
the Department of Insurance together with_ proofs _thereof
within _six months after the date of first publication.
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Sec. 2. That section 44-127.02, Relssue Revised
Statutes ot Nebraska, 1943, be amended to read as
follows:

44-127.02. Such notice as_prescribed_in__section
44-127,01 shall be published 1n a legal newspaper ot
general circulation in the county in which the proceeding
is pending, not less than once a week for tour
consecutive weeks. 4 In__addition, for _notices___ot
liguidation_of domestic_companies, veritied proot ot the
publication of_ such_notice shall be filed with the clerk

of the «court having _jurisdiction__of _the _liguidation
proceedings.

Sec. 3. That section 44-127.03, Relissue Revised
Statutes of Nebraska, 1943, be amended to read as
tollows:

44-127.03, Within thirty days after the date ot
the tirst publication ot notice, the 1liquidator shall
send notice of ligquidation and the time for the filing ot
claims to the___company's ati---persons---who---were

policyholders,_persons_having claims_which_are_subject to
the_provisions _of_sections_u4u4-2401_to_uu4-2418 and_Huu4-2701

order;-and-to-att creditors, shareholders, and all other
persons known-te--have--an--interest interested 1in the
company®s its assets, by ordinary United States mail to
the last-known address of such persons, tirms or
corporations as shown by the records of the company. An
affidavit of such mailing shall be tiled with the <clerk
of the court, which affidavit shall contain a statement
that the provisions of this section have been complied
with. 1In the case of an insolvent foreign or alien
insuror whose certificate of authority has been revoked
pursuant to the provisions of section 4u-134, the
department shall send such notice to the_ _company's

policyholders_and_to persons having claims which are

subject to the provisions ot sections 44-2401 to U4u4-2418
and_u44-2701_to_U4u4-2720.

Sec. 4. That section U44-129, Relssue Revised
Statutes of Nebraska, 1943, be amended to read as
follows:

44-129. For the purpose ot taking possession of
and liquidating a domestic company, the Department ot
Insurance shall have power, subject to the approval of
the court, and_in_accordance with_sections_10__to__1b__of

this__act, to make and--preseribe such rules and

regulations as the department may deem proper.
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Sec. b. That section 44-2403, Revised Statutes
Supplement, 1976, be amended to read as tollows:

44-2403. As used in sections 44-2401 to 4u4-2418,
unless the context otherwise requires:

(1) Account shall mean any one ot the three
accounts created by the provisions of section 44-2404;

(2) Director shall mean the Director ot Insurance
or his duly authorized representative;

(3) Association shall mean the Nebraska Property
and Liability Insurance Guaranty Association created by
the provisions of section 44-2404;

(4) Covered claim shall wmean an unpaid clainm,
excluding one for unearned premiums, which has been
timely tiled with the 1liquidator as provided tftor in
section 44-127.01, and which arises out of and 1s within
the coverage of an insurance policy to which sections
44-2401 to 44-2418 apply issued by a member insurer that
becomes insolvent after May 26, 1971, and (a) the
claimant or insured is a resident of this state at the
time of the insured event; or (b) the property from which
the claim arises is permanently located in this state.
Covered claim shall not include any amount due any
reinsurer, insurer, insurance pool, or underwriting
association, as subrogation recoveries or otherwise;

(5) Insolvent insurer shall mean a member insurer
licensed to transact the business ot insurance 1in thais
state, either at the time the policy was issued or when
the insured event occurred, and determined---to---pe
insolvent-and-ordered-tiquidated against _whom__a__tipal
order_of liguidation, with a_tfinding of _insolvency, _has

company's_state_of domicile atter the_etfective _date_ _of

(6) Member insurer shall mean any person writing
licensed_to_write any kind of insurance to which sections
44-2u401 to 44-2418 apply by the provisions of section
44-2402, 1including the exchange of reciprocal or
interinsurance contracts, that is licensed to transact
insurance in this state, except assessment associlations
operating under the provisions of Chapter 44, article &,
and also excepting unincorporated mutuals; and-an-insurer
which-was-in-fact-inseivent-on-May-26;-1974¢

(7) Net direct written premiums shall mean direct
gross premiums written in this state on insurance
policies to which sections 4u4-2401 to U44-2418 apply, less
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return premiums thereon and dividends paid or credited to
policyholders on such direct business. Net direct
written premiums shall not include premiums on contracts
between insurers or reinsurers;

(8) Person shall mean any individual,
corporation, partnership, assoclation, voluntary
organization, or reciprocal insurance exchange; and

(9) Insurance shall mean those contracts detined
in section 44-102.

Sec. 6. That section 44-2406, Reissue Revised
Statutes ot Nebraska, 1943, be amended to read as
follows:

44-2406. (1) The association shall be obligated
only to the extent of the covered claims existing prior
to the determination-of-insoivency date a_member _company
becomes_an_insolvent insurer or arising within thirty
days after it has been determined that the insurer is an
insolvent insurer, or before the policy expiration date
if less than thirty days after the such determination, or
before the insured replaces the policy or on reguest
effects cancellation, if he does so within thirty days of
the-determination such_dates, but such obligation shall
include only that amount of each covered claim which 1s
in excess of one hundred dollars and 1is less than one
hundred thousand dollars, except that the association
shall pay the amount required by law on any covered claim
arising out of a workmen's compensation policy. In no
event shall the association be obligated to a
policyholder or claimant in an amount in excess of the
face amount of the policy from which the claim arises.

(2) The director shall transmit to the
association all covered claims timely tiled with him
pursuant to the provisions of sections 44-127.01 to
44-127.05. The association shall thereupon be considered
to have been designated the director's representative
pursuant to section 4#4-127.07, and it shall proceed to
investigate, hear, settle, and determine such clainmss
unless the claimant shall, within thirty days from the
date the claim is filed with the director, file with the
director a written demand that the claim be processed in
the liquidation proceedings as a claim not covered by
sections 44-2401 to 44-2418. 1In regard to those claims
transmitted to the association by the director, the
association and claimants shall have all of the raights
and obligations, and be subject to the same 1limitations
and procedures, as are specified in sections 44-127.05 to
44-127.11, for the determination of claims.
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(3) In the case of claims arising trom bodily
injury, sickness or disease, 1ncluding death resultiny
therefrom, the amount ot any such award shall not exceed
the claimant's reasonable expenses incurred tor necessary
medical, surgical, X-ray and dental services, 1ncluding
prosthetic devices and necessary ambulance, hospital,
professional nursing and tuneral services, and any
amounts actually lost by reason of claimant's 1nability
to work and earn wages or salary or their eguivalent, but
not other income, that would otherwise have been earned
in the normal course of such injured claimant's
employment. Such award may also include payments in fact
made to others, not members of <claimant's household,
which were reasonably incurred to obtain from such other
persons ordinary and necessary services tor the
production of 1income in lieu of those services the
claimant would have pertormed tor himselt had he not been
injured. The amount of any such award under this
subsection shall be reduced by the amount the claimant 1s
entitled to receive as the beneficiary under any health,
accident or disability insurance, or under any salary or
wage continuation program under which he is entitled to
benefits, or_from_his employer_in_the_form__of _workmen's
compensation_benefits, or _any _other _such_ _benetits _to
¢hich the claimant_is_leqally entitled, and any claimant
who intentionally tails to correctly disclose his rights
to any such benefits shall forteit all rights to which he
may have by the provisions of sections W44-2401 to
4u-2418.

(4) A third party having a covered claim against
any insured of an insolvent member 1nsurer may file such
claim with the director pursuant to the provisions of
sections U44-127.01 to 44-127.05, and the association
shall process such claim in the manner speciftied 1in
subsections (2) and (3) of this section; Provided, that
the filing of such claim shall constitute an
unconditional general release of all liability of such
insured in connection with the clainm, unless the
association thereatter denies the claim for the reason
that the insurance policy issued by the insolvent member
company does not atford coverage, or unless the claimant
shall, within thirty days from the date of filing his
claim with the director, file with the director a written
demand that the claim be processed in the liquidation
proceedings as a claim not covered by sections 44-2401 to
44-2418.

Sec. 7. That section 44-2407, Reissue Revised

Statutes of Nebraska, 1943, be amended to read as
follows:
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44-2407. (1) The association shall:

(a) Allocate claims paid and expenses 1ncurred
amony the three accounts separately, and assess member
insurers separately for each account in the amounts
necessary to pay the obligations of the association under
the provisions of section 4U4-2406; the expenses of
handling covered claims; the cost ot examinations under
the provisions of sections 44-2412 and 44-2413; and other
expenses authorized by sections 44-2401 to 44-2418. The
assessments of each member insurer shall be in proportion
that the net direct written premiums ot such m@member
insurer, tor-the-preceding-caiendar-year; on the basis ot
the insurance in the account involved, bears to the net
direct written premiums of all member 1insurers tor the
same period and in the same account for the_calendar_year
preceding__the _date _the_ _member _insurer becomes an
insolvent insurer. After an_ipnitial assessment _has__been
made_for_an_insolvency, any__subsequent _assessments__tor
that_insolvency may_be_calculated in_the same_ _manner__as
the _initial assessment_and__may _use__the _same__calendar
year's_net_ _direct_ _written _premiums__as__were_ _used__in
determining _the original assessment. _The assoclation_may
make_ _an__assessment for the purpose of meeting
administrative _costs__and__other_ _general_ _expenses__not
related to a particular impaired insurer, not_ _to__exceed
fifty dollars per member company _in_any one_ _year. Each
member insurer shall be notitied of the assessment not
later than thirty days beftore 1t is due. No Except _tor
such_administrative assessment, no member insurer may be
assessed in any year on any account an amount gJreater
than one per cent of that member 1nsurer's net direct
written premiums for the preceding calendar year on the
kinds of insurance in the account. The association may
defer, in whole or in part, the assessment of any member
insurer 1f the assessment would cause the member
insurer's tinancial statement to retlect amounts ot
capital or surplus less than the minimum required tor a
certificate of authority by any jurisdiction in which the
member insurer is authorized to transact business as an
insurer. Deferred assessments shall be paid when such
payment will not reduce capital or surplus below such
required minimum amounts. Such deterred assessments when
paid shall be refunded to those member companies that
received larger assessments by virtue of such determent,
or in the discretion of any such company, credited
against future assessments. No member insurer may pay a
dividend to stockholders or policyholders while such
insurer has an unpaid deterred assessment;

(b) Handle claims through 1its employees or
through one or more insurers or other persons designated
by the association as a servicing facility; Provided,
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that the designation of a servicing facility shall be
subject to the approval ot the director and such
designation may be declined by a member insurer;

(c) Reimburse any servicing tacility tor
obligations ot the association paid by the tacility and
for expenses incurred by the facility while handling
claims on behalt of the association, and such other
expenses of the association as are authorized by sections
44-2401 to 44-2418; and

(i) Phe-rates-and-premtums-charged-tor--insurance
poiicies-to-which-sections-44-2401-to-44-2438-appiy-shaii
inciude-amounts-sufficient-to-recoup-a-sum-equai--to--the
amounts-paid-to-the-association--by--the--member--rnsurer
jess-any-amounts-returned-to-the-nember--insurer--by--the
association-and-such-rates-shaii-not-pe-deemed--excessive
because-they-contain-an-anount-reasonabiy--caicuiated--to
recoup-assessments-paid-by-the-nenber--insurer;--together
with-acquisition-costs-and-taxes-appiicable-to-such-rates
and-premiumss Issue_to_each insurer paying_an_assessment
under_this__section _a_ _certificate of contribution__in
appropriate form and terms_as_prescribed by the _director
for_the_amount_so__paid. All _outstanding _certiticates
shall be of equal dignity and prioraty without _reterence
to_amounts_ _or_ _dates__of _issue. Such__certiticate_ _ot
contribution _shall _be_ _shown__by _the _insurer _in__1ts
financial statement_as_an_admitted_ _asset. The__insurer
shall _have__the _right_ _to show a certiticate ot
contribution as__an__admitted _asset__at_ _percentages__ot
original face amount for calendar_years_not_to exceed the
following: _One_hundred per_ cent for the calendar year ot
issuance; eighty per cent for _the _first _calendar _year
after the year of issuance; sixty per_cent for the second
calendar_year_after the_year of_ issuance; torty per _cent
for_the third calendar_year_aftter the_year _of _issuance;
and twenty per cent for the fourth calendar _year_ _atter
the year ot issuance. _The_insurer_shall _otfset _not_ _to
exceed the amount written off by it in__a__calendar_ _year
under this section_against_its_tax_ liability _imposed _by
sections 44-1213, 77-908, and_77-909_to_the_state_accrued
the_association__recover_ _any _sum__representing _amounts
previously written off by _member _insurers_ _and_ _ottset
against_taxes_ imposed_ by sections__u4u4-1213, 77-908, _and
77-909, _such _recovered _sum__shall _be_ _paid by the

such_funds_in_the same manner_as_provided_in_Chapter_ _17,
article 9.

{(2) The association may:
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(a) Appear in, detend, and appeal any action;

(b) Employ or retain such persons as are
necessary to handle claims and pertorm other duties ot
the association;

(c) Borrow funds necessary to ettect the purposes
of sections u44-2401 to 44-2418 in accord with the plan ot
operation;

(d) Sue or be sued;

(e) Negotiate and become a party to such
contracts as are necessary to carry out the purpose ot
sections U44-2401 to u44-2418;

() Perform such other acts as are necessary or
proper to effectuate the purpose ot sections 44-2401 to
44-2418; and

(9) Kefund to the member insurers 1in proportion
to the contribution of each member insurer to any account
that amount by which the assets of the account exceed the
liabilities, if, at the end of any calendar year, the
board of directors finds that the assets ot the
association in the account exceed the liabilities ot that
account as estimated by the board ot directors tor the
coming year.

Sec. 8. That section 44-2410, Relssue Revised
Statutes of Nebraska, 1943, be amended to read as
follows:

44-2410. (1) Any person recovering under the
provisions of sections 44-2401 to 44-2418 shall be deemed
to have assigned his rights under the policy to the
association to the extent of such recovery from the
association. Every insured or claimant seeking recovery
under the provisions of sections 44-2401 to 44-2418 shall
be required to cooperate with the association to the same
extent he would have been required to cooperate with the
insolvent insurer.

(2) Notice of «claims to the liquidator or
receiver of the insolvent member insurer shall be deemed
notice to the association or its agent, and a 1list ot
covered claims shall be periodically submitted to the
association or similar organization in another state by
the receiver or liquidator.

(3) The receiver, liquidator or statutory

successor of an insolvent member insurer shall be bound
by settlements of covered claims by the association or a

1022 -



LB366
similar organization in another state.

{4y -FPhe-covered-ciains-patd-by--the--assocratzons
and-expenses-of-the-associatren-or--simriar--organtzation
in-handiing--ctaims-—-under--the--provisions--of--sections
44-2H403-to-44-2418;-shali-be-deemed-the-expenses--ot--the
ttquidator-and-accorded-the-same-prrorrty-tor-payment--as
the-ttquidator*s-expensess

{5y (4) The association shall periodically ftile
with the director statements ot covered claims paid by
the association and estimates ot anticipated claims
against the association.

sec. 9. 1In the event of _a__liquidation__ot _an
insurance _company, the priorities_of_ _distribution__shall
be_as_follows:

(1) _Administration_ _expenses ot liquidation,
administration_expenses_of_ conservatorship, _expenses__of
examinations conducted pursuant__to _sections__u44-107__to
44-107.03, expenses_incurred by the Nebraska_Property and
Liability Insurance_ _Guaranty _Association__and__by__the
Nebraska Lite and Health Insurance_Guaranty _Association,
and such expenses_incurred by any_similar_organization 1in

(2) Claims_paid__by _the _Nebraska_ _Property _and
Liability Insurance Guaranty Association, claims_paid__by
the__Nebraska__Life and Health Insurance Guaranty
Association, _and_ _such_ _claims__paid__by any similar
organization in_another state;

(3) (a) Claims_by__policyholders, _beneticiaries,
and _insureds arising_from_and within_ the_ coverage ot _and
not_in_excess__of _the _applicable _limits_ _of _insurance
policies and contracts_issued by _the_ _company, _and__ (b)
liability claims_against policyholders_which_ _are_ _within
the coverage of and_ _not _in _excess__ot _the _applicable
limits of insurance _policies__and__insurance__contracts
issued by the_insolvent company; and

{(4) All other_claims.

Sec. 10. The Director _of _Insurance__shall,
within one hundred twenty days of a__final _determipation
of insolvency of a_member company_ by_a_court of competent
jurisdiction_in__this_ _state, _make _application _to_ _the
district court for_ approval of _a__proposal_ _to_ _disburse
assets out_ot such company's _marshalled assets, from_ time
to time as such _assets become_available, to_the_ _Nebraska
Property and Liability Insurance Guaranty Association_and
the _Nebraska__Life and Health Insurance Guaranty
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Association, as_the_case _may be, and__to__any_ _entity _or
person_performing a_similar_function_1n_another_state,

Sec. 11. Such_proposal shall include_provisions

(1) Reserving amounts_tor the payment ot expenses
of _administration__and claims talling withain the
priorities_established_in_section_Y of this_act;

(2) Disbursement_of the_assets_marshalled_to_date
and_subseguent_disbursement _ot _assets__as__they _become

of the_associations_entitled thereto;

(4) An_aqreement from_each__of_ _the_ _assoclations
erntitled to _disbursements pursuant__to__this__section__to
return_to_the director_such_assets__previously _disbursed
as_may be _required to_pay claims_of secured_creditors_and
claims__falling_ _within _the _priorities__established__in
section 9 _of this_act;

(5) A_tull report_to_be_made_by _the_ _association
to_the director _accounting _for_ _all_ _assets__held, _any
interest _earned, and_a_complete_record_ _of _disbursements
made_by the association; and

(6) Any other information__which _the_ _court_ _may
deem_necessary_and_proper.

Sec. 12. The director's_proposal_shall_ _provide
for _disbursements _to__the associations in amounts
estimated to be_at_ least _equal to_the claim_payments_ made
or_to_be_made thereby for which such__associations__could
assert_a_claim_in_the_ligquidation. The_ _proposal_ _shall
further _provide _that _if the_ _assets available tor
disbursement from_time_to_time_do_not_equal_the_amount_ ot
such__claim__payments _made_ _or__to__be made by the
associations_then_disbursements_shall be__made _pro__rata
from_the_available assets.

Sec. 13. The_director's__proposal _shall, with
respect to_an__insolvent _insurer_ _writing _life, _health
insurance, or__annuities, provide _ftor _disbursement_ _ot
assets__to__the appropriate association reinsuring,
assuming, _or_ _guaranteeing _policies__or__contracts ot

Sec. 14. |Notice of such_ _application _shall_ _be
given_to_the_associations_in_and to_the commissioners__or
directors_of_insurance of each_of_ the_states. Any__such
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notice_shall be_deemed to_have_been_given_ when__deposited
in_the United States first-class_mail, _postage _prepaid,
at_ _least_ _thirty _days _prior _to _submission__of such
application__to_ _the_ _district _court. Action__on the
application_may be_taken_by the _district _court _1t _the
required notice _has_been__given__and__1t _the_ _director's
proposal complies_with_subsections_(1) and_(2) of_section
11_of _this_act.

Sec. 15. No__bond__shall_ _be_ _required _by__any
juaranty association.

Sec. 16. That original sections 44-127.01 to
44-127.03, 44-129, U44-2406, 44-2407, and 44-2410, Reassue
Revised Statutes ot Nebraska, 1943, and section U44-2403,
Revised Statutes Supplement, 1976, and also section
44-127.12, Reissue Revised Statutes of Nebraska, 1943,
are repealed.
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