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LEGISLATIVE BILL 327
Arproved Ly the Governor March 25, 1974
Introduced by Interim on Advertising, Murphy, 17

AN ACT to amend sections 87-301, 87-302, €7-304, 87-305,
and 87-306, Reissue Revised Statutes of
Netraska, 1943, relating to the Uniform
Deceptive 1Trade Practices Act; ta define
terms; to make certain acts unlawful; to

provide for Frocedures, enforcement, and
remedies; to provide penalties; to provide for
pending actions or appeals; to provide

Severability; to repeal the criginal sections,
and also Chapter 69, article 14, Reissue
Revised Statutes of Nekraska, 1943, and to
declare an emergency.

Be it enacted by the people of the State of Nekraska,

Section 1. That section 87-301, Reissue Revised
Statutes of Netraska, 1943, ©Lte amended to read as
follows:

87-301. As used in sections 87-301 to 47-306 and
Sections__J to 11 of _this__act, ubnless the context

(1) Article peans a Froduct as distinguished from
its trade-mark, latel, or distinctive dress in Fackaging;

(2) Certification wmark means a mark used in
connection with the gcods or services of a person other
than the certifier to indicate geograchic crigin,
material, mode of manufacture, quality, accuracy, or
other characteristics of the jJoods or services or to
indicate that the work or lakor on the goods or services
was perfermed Ly nwenmters of a union cr cther
organization;

(3) Collective mark means a mark used by openkters
ot a ccoperative, associatiou, or cther collective groug
Oor organization to identify goods or services and
distinguish them from those of others, or to indicate
mertership in the collective group or organization;

(4) Mark means a word, hame, symtol, device, or
any coghination of the foregoing in any form or
arrangement;

(5) Ferson npeans an individual, corporation,
Jovernment, or governmental sukdivision er agency,
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tusiness trust, estate, trust, partnershig,
unincorporated association, two or more <c¢f any of the
foregoing having a joint or common interest, cr any cthet
legal or commercial entity;

(6) service mark shall mean a mark useu 1n the
sale or advertising of secrvices to identify the services
of one person and distinguish them from the services ot
others;

(7) Trade-mark shall mean any word, name, cyrktcl,
or device or any combipation thereof adopted and used Ly
a person to identify gcods made or sold ty his and to
distinguish them from goods made or sold ty otners; and

(8) Trade name means a word or a nage, OL any
corbination of the foregoing in any form or arrangerent
used by a person to identify his tusiness, vccaticn, or
occupation and distinguish it from the tusiness,
vocation, or occupation of others; =

[ schepe _also _kpowd __as
shall mean a_sales devigce wherekLy a persoD.

an
further perpetuate the chaip of rersgobs who are _
such license or_right upopn such condition.
3s_to the nupter of persons who may participate

presence of additional conditions _affecting 9
for_guch license or_right to recruit or _the _receipt of
pIrofits therefrom, shall not change the ideptity of _the

scheme as 3 chain distritutor scheme;

unde
eguipment_and materials furpished
making_sales_and not_ for resalgi

pay_value to the kuyer or lessee as_ap inducesent _fol__a
sale or lease ip_consideratiop of _the _Luyer _cr__lessee
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lessor ip _makiny a_sale or_lease to apother persou if the
i _or__cther _value__is

earning_of _the _rebate, _discount, .cther _value _is
copntipdent uwpon the occurrenge of an event suksequent _to
the tipe the kuver or lessee agrees _to Luy or lcase; and

{12) _attorpney Geperal _shall _npmeap _the Attorney
Geperal of the state of Nekraska or the couniyv _attcrney

of apy_county with the consent apnd_a
Geperal.

Sec. 2. That section #7-302, FKeissue HRevised
Statutes of Neltraska, 1943, tc amended to read as
follows:

87-302. (a) A person engages in a deceptive
trade practice when, in the course of his Lusiness,
vocation, or occupation, he:

(1) Passes off goods or services as those of
another;

(2) Causes likelihood of confusion or of
misunderstanding as to the source, sponsorship, approval,
or certification of goods or services;

(3) Causes likelihood of confusion or of
misunderstanding as to affiliation, connection, or
association with, or certification Ly, another;

(4) Uses deceptive representations or
desiynations of geographic origin in connection with
goods or services;

(5) Represents that goods or services have
sponsorship, agpproval, characteristics, ingredients,
uses, tenefits, or quantities that they do nct have or
that a person has a sgonsorship, appgroval, status,
atfiliation, or connection that he does nct have;

(6) Represents that goods are original or new if
they are deteriorated, altered, reconditicned, reclaimed,
used, or secondhand;

(7} Represents that goods or services are of a
particular standard, quality, or grade, or that gcods are
of a particular style or model, if they are of ancther;

(8) Cisparages the gcods, services, or Lusiness
of another by false or misleading representation of fact;

{9) Advertises guods or services with intent not
to sell them as advertised;
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(10) Advertises gocods or services with i1ntent not
to supply reasonatly expectatle puklic derand, unless the
advertisement discloses a limitation of guantity;

(11) Makes false or misleading statements of fact
concerning the reasons for, existence of, cr amounts of
price reductions; eor

(12) Engages in any other conduct which similarly
creates a likelihood of confusion or of misunderstanding;

413) _Uses__oL__prompotes _the _use of _a___chaip
Qiﬁ&lib!&QE_ésbﬁﬂg_iﬂ_SQDHEELLQD_!iSh-&h§-§91291&§£i22_9£
Egsineﬁg_gE_Eﬁxﬁgne;-_zgxﬂﬁsmgasé__isgm-_!gmrs£§__§£__shg
puklic; or

(k) In order to prevail in an acticn under
sections 87-3C1 to 87-306 apd_sections 3_to__11_ _of _this
act, a complainant need not prove competition tctween the
parties or actual confusion or misunderstandiny.

(c) This section dees not affect wuntair trade
practices othervise actionable at common law or undet
other statutes of this state.

sec. 3. (1) _AD upconscigpakle act _cr_ _kIactice
i ith_a _coDsurer _transactign

J;L_Ihs_agsgn§§19£§2i2i&1_Qi_en_éss__gx__rzéssigﬁ

shall ke _a_guestion of 1law__for _the_ _gourt. __If _it _is
at_an_act ractice
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L) _Exapine under oath any person_ _ipn__conpectign

¥ith the sale or advertiserent of any prorertys

Ad)_Pursuant to_an order of any_ _district court,
;msegug_égx_£§§9£d‘_£9931_sty£§n$‘__esggynsl__ﬁaﬁssl__gs
§e12;2_92_Ezgsszsx_jhish_;§_2§sg£;e;_$9_§ysh_zxaszigsﬂgnd

Ietain the sare ip bis possessiop until the coprletion of

all _proceedings _undertaken _under _sections_ £7-301 _tg

42)_Grant injunctive relief restraipning_the _sale

or_advertisement of any property ty_s uch_Eerson;

{r) _BReguire the attendance of or _the _productiop

{€)_Suspend or revoke _apny _ligense, _permit, or
99£$i£iEe!g_i§§!§§-EH£§!éEﬁ_EQ_QQE_IQ__QE1__§H£h-_E§I§QE;
which _may__Pe _used _to further _the _alleged _unlawful
Eractice; or
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{d) _Grant such other or further relief as pay ke
necessary _to obtaip coprliapnce Ly _such rerson.

Sec. 7. (1) _Buspeusr Ltbg ALLGLDEY

civil E:oEedhre:_ggahzhiEinq such_person frosr _¢ ui
such _practices, or_engaging_therein, or dging_apy_act_ _in

judgments_as may ke pecessary _to  prevent _the _use _or
esployment Ly such person of _any such deceptive _trade
practice.,_or wbich may ke pecessary to  Iestore fo any
other person apy poDey oL Ieal or rersonal prcperty which
Bay have een acaquired Ly peans _of any such practice.

{2) _When the Attorpey Geperal _has authority _to
ipstitute a civil actiopn or other proceeding pursuant to
the provisiops _of sections 81-301 to 87-3C6 apnd _secticns
J_to 11 of this act, in lieu thereof, he _may _accert _arp
assurapce _of _discontinuance of any deceptive _trade
practice or upcobsgiopakble act listed ip _sectiop _y7-J02
or_section 3 of this act. _Such assurabce may_ _ipclude _a
stipulation for the _vcluntary _rayment _Ly _the alleged

violator of the costs of inyestigqatiop _ty _the Attorney

3eans of any such practice. Proof by a preponderance of

evidence _of _a_ viglation of __such __assurance __shgll
constitute prima_facie evidence of a deceptive practice
as_listed in section 87-302 or section 3 of this _act _in
apy_cavil action or proceeding _therearter comgenced Ly

the Attorney Geperal.

Sec. 8. TIhe provisions of sectiops H§7-301 to
83-306_apd_sections 3 _to 11 of this act shall nct tar any

glaip against any person who has acguired _apy _money _or
Ieal oL persopnal prgrerty Ly peans of apy decevtive trade
Bragticg or upconscigpnakle act listed in _secticn
or_section 3 of this act.

Sec. 9. If a kuyer or lessee is__induced Ly __a
violation of section €7-302 or section J ¢of this _act _tg
enter into a _sale oL __lease, __the _agreement __is
unenforgeable Lty the seller or lessor and _the ‘ruver _gor
lessee, at his _optign, D3y _rescipd _the aareerspt _or
retain the merchandise delivered and the tenmefit of _any
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thereof, ke _punished by a fine of not more thap five
bhundred dollars, or Lty imprisonment ip _the county _3jail

terps of ap ipjupction or _declaratory _judgmepnt _of _the

court_or the terms of a written _assuradce _of _voluntary

of a felony _and__shall, _upon _conviction _theregf, _be
pupished by a_ _fine of not more _than _five _thousand
dollars, oL by ipprisonment in _the _Nektraska Fenal _and
Correctiopnal Coprlex not more than five years, cr Ly Eoth
such fipe apd ipprisonment.

Sec. 12. That section 87-304, FKeissue Revised
Statutes of Nebraska, 1943, Le amended to read as
follows:

87-304. (a) sSections 87-301 to 87-306 angd

{1) Conduct in compliance with the «c¢rders or
rules of, or a statute adrinistered by, a federal, state,
or local governmental agency;

(2) Pullishers, broadcasters, printers, or other
persons engaged in the dissemination of inforraticn or
reproduction of printed or pictorial matters whc puktlish,
broadcast, or reproduce material without knowledge of its
deceptive character; or

(3) Actions or appeals pending ({a) omn Tecenmker

25, 1969 under sections 87-301 to 87-306 as they _existed

ispediately prior to the etfective date of this _act., oI

4AL) _under such sections as apended apd sectiops 3 _to 11
f_this act on the effective date of this act.

(t) Suksections 2 (a) (2) and 2 (a) (3) do not
apply to the use of a service mark, trade-mark,
certification mark, cocllective mark, trade name, or other
trade identification that was wused and not altandoned
before December 25, 1969, if the use was in gcod faith
and is otherwise lawful except for sections 87-301 to
87-306 and sectiopns 3 to 11 of this act.

Sec. 13. That section 87-305, PReissue Revised
Statutes of Nekraska, 1943, Lre amended to read as
follows:

128
=T



LB327

87-305. Sections 87-301 to 87-306 and sections_ 3
to 11 of this act shall te construed to effectuate tt=
their general purpose to make uniform the law of those
states which enact %t theE.

Sec. 14. That section 87-306, Heissue Revised
Statutes of Netraska, 1943, te amended to read as
follows:

87-306. Sections 87-301 to 87-306 apd _sections_3
to_11 of this act may ke cited as the Unifors Caceptive

p_in_this_act_oL aDy Eart

Ao sio=2=

ch_declaration of _ip
not__affect the validity _of

Sec. 16. That original sections €7-301, &7-3C2,
87-304, 87-305, and 87-306, Reissue Revised Statutes of
Netraska, 1943, and also Chapter 69, article 14, Heissue
Revised Statutes of Netraska, 1943, are repealed.

sec. 17. Since an emergency exists, this act
shall ke in full force and take effect, from and after
its passage and agproval, according to law.



