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LEGISLATIVE BILL 1463
Approved by the Governor April 8, 1972

Introduced by Harold T. Moylan, 6th District

AN ACT to amend section 29- 1804, PRevised Statutes

Supplement, 1969, relating to criminal
procedure; to provide for the office of the
public defender in certain counties, his

election, term, duties, and qualifications; to
define terms; to provide for furnishing
court-appointed counsel for indigent felony
defendants as prescribed; to provide
severability; and to repeal the original
section, and also sections 29-1803.01,
29-1803.02, 29-1803.013, 29-1804.01,
29-1804,02, and 29-1805, Revised Statutes
Supplement, 1969.
Be it enacted by the people of the State of Nebraska,

Section 1, That section 29-1804, Revised
Statutes Supplement, 1969, be amended to read as follows:

29-180u4. There is hereby created in counties
that now have or that shall hereafter attain a population
in excess of two hundred thousand inhabitants, and in
other counties upon approval by the county board, the
office of public defender, who, in counties having a
population in excess of two hundred thousand inhabitants,
shall be elected at the general election in the vyear
1944, and who, in other counties, shall be elected at the
first general election of county officers following
approval by the county board, and every four years
thereafter, 7-and-vhose-duty-it-shaii-be-to--defend--aid
petsons—befote-the-nagistrate-vhezein—a—feiony——eoupiaint
hns-been-ffied—and—in-the—district—ceutt-Eet—aﬁy—-ofiense
rhich-is-cepitai-o:—punishabie-—by--inp:isonuent--in--the
ﬂehzaska-?enai-and—Eereetionai-€onpiex7—if—the——ptisonez
has—net—the—abiiity-to—proeure—ceunsei:——-ﬂe--shaii-—aise
rep:eseﬁt—befo:e—the—Sup:ele—Eourt-any—-pe:son—-cenvieted
of-aa——offense—*for--vhich——the-—punishuent——adjudgeé-—is
capitai—vhen-snch-person—is-net—ethernise—tep:esented--by
ceunseir-—ﬂe-shaii—aiso-reptesent-aii—petsons—-ihe--ahaii
be-ce-piained—agaiﬁst—before—the—eount1-board--of-—nentai
heaith7-if—the—person—aguinst—vhon—the—conpiaint—is-iiied
hns-net—the-abiiitq—te—proente—counsei:--He——shaii--aiso7
npﬂn—-tegﬂestr--defend—-:nch-——petsons———in—--aii-—-civii
iitigations-in-ihichr—in-his-—judqnent;--they—-are——being
persecuted--or--unjustiy--harasseds---Sueh The public
defender shall be a lawyer in-good-standing-at-the-par-of
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the-court-in-such-county-and licensed to_practice lay__in
this _state. _He shall take office after his election and
qualification at the same time that other county officers
take office; Provided, that upon the creation of such
office in any county, a gualified person may be appointed
by the county toard to serve as public defender until
such office can be filled by an election in accordance

with the provisions of this section.

Copmencing Japuary 1, 1973, ip counties_havipg a
population of pere than_two hupdred thousand inbabitanis.

the public defender shall devote his full time to _the

Tegal work of the office of the public_defender and_shall
not _engage ip the private practice of law. _All assistapt

EEDALQ_Q§£QEQQEE_lE_Eﬂﬁh_99322i2§_§hill_QS!QLE_EBSSI_IHll
tipe to the legal work of suchk office of _the _public
defepder_apd shall not engage in the private practice of
lay so_long__as__each _assistant__public_ _defender sbhall
receive the same annual salaxy _as each__deputy_ _county
attorney _of _comparable _ability _apnd _experience _shall

Leceiye _in_such coupties.

sec. 2. It shall ke _the duty _of _the _public
defender _to _represent all__indigent persons _who _are
charged by complaint, inforpation or indictment with, _oL
under aLrest for investigation or on suspicion that _they
may have committed, _any _crimipal offense _withip _the
county having_a public defender, which may be _punishakble
by imprisoppent in_ the Nebraska _Penal _apd _Correctiopal

Copplex, referred to in sections 2 to 11 of this _act _as
indigent felopy defendants. _Ihe public _defender _shall

stades_of_felony proceedinds _against _them _through _the
stage of sentencing. _Sentencing shall _ipclude _hearings
on_gharges of violation of felopy _probation. Following
the sentencing of any indigept defendant _represented _by
him, the public defendeL may take any direct, collateral.
or_post-copyiction appeals to _state or federal _couris
which he copsiders_to be peritorious and ip tbe _interest
of justige, and shall file a notice of appeal and progceed
with ope direct appeal to the Supreme Court _of Nebraska
upon a_timely request _after _sentencing _fros _any spch

convicted _felony _defepdant, _subject to __the __public
defender's riaht to apply to the court to withdraw _from
£§2£2§Eﬂkiligﬂ_iB_éﬂl_QEEgil_!hiQh.hS_ﬂﬁﬁmﬁ_&Q_D§--!h§lll
frivolous.

It _shall also Le the duty of the public defender
to _represent __all __indigent __persons __agaipst___shop
informations of meptal illness have been filed _with _the
county boards of mental health, to the extent required by
sections _83-325.01_to 83-325.04.
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Sec. 3. 1Indigent as used ip sections 2 to 11 of
this act shall mean the_inability to retain legal counsel
¥ithout prejudicing one's financial _ability to provide
econopic_necessities_for_ one's self or__one's familv.
Before a felony defendant's jpitial court appearance. the
determination of his ipdigency shall be made by the
public defender, but thereafter it shall be made by _the
court.

Sec. 4. At a felony defendant's first
geBse£enss_haéesg_g_ﬂns;§sLﬁ;g_xi&hggs_Eeseiagg._ggugggl;
the magistrate _shall advise bip _of his right to
court-appointed coupsel if he is indigent. .1f _bhe asserts
bis indigency, the court shall make a reasonable _jpquiry
!9-§2$§£!22§.hi§_£i§§n2131-593Qi£i§24.2£ﬂ-ﬂ21_LQHHAIQ_Ei!
to_execute an affidavit of his indigency. _If _the court
QSEEE!EESé_bi!_EQ_ES_EEQiQ&RE;_i&-§béil.f9£!§lii__QEEQiBS
the public_defender to_represent him in all__proceedings
before the magistrate, and shall make a_notation of such
appointsent and appearanges _of the public__defender upon
the felony complaint.

Sec. 5 In counties not having putlic
QS!EBQSE§L_!h£ﬂ_i_ﬁiﬂi§&Iﬂ&g_bé§_§§$§£!i£§ﬂ_Ql__é__IQAQEI
Qe;saﬂggsiﬁ_ii5§&_aeege£gﬂgg_bgf95g_him_xisgggs__xgxgiﬂsﬂ
sgggge;_sﬁas_§ysh_§g£§ﬂan:_i§_in§issuLL__th__gggiﬁsrgss
8h3li forthkwith certify that_fact to the district__court
ip_which the case is pending_by_causing to _be _delivered
to the clerk of that court a certificate for_ _appointment
of counsel. Upon the receipt from the sagistrate of _a
sgzsiéisgﬁg_zg:_2229;22negs_gi_sQunﬁsl4_$h£_s;g£5_9£_,sh£
district court shall notify_a_judge for the district, or
if no_judge_ for that_district is available, any_ _district
Jjudge_in_the state, of the receipt of such certifjcate.
Such district judge shall forthwith appoint an attorney
or_attorneys licensed to practice law in this_state, not

exceeding two, to represent the_indigent felopy defendant
iz__all proceedings before _the magistrate, including
ancillary matters appropriate to the __proceedings,
¥hereupon the clerk shall epter upon the certificate _the
Dape or names of the attorney QL_attorneys appointed._and
deliver the certificate of appointment of counsel to _the
magistrate. _The magistrate shall file the same with the
original papers_in_the cause. The clerk_of the district
gourt shall also keep and maintain a record of _all _such

appointments. _All _appointments of counsel provided _for

ipn_this_section may be made_at_any time or place in the
State_of Nebraska.

Sec. 6. At a felony defendant's first

appearance _before a__district judge without retained

counsel, the district judge _shall advise him of his riaht
to_court-appointed counsel if _he _is _indigent. If _he
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9§§s££§_h;§_inﬂxggngx‘,;hg_g99E;_ﬁhall.gé§s_3__£sasenaj;s
inSliil.LQ_QQEQEELBE_hLﬁ_iinEHEiél_SBnﬂlLLQB;__EHQ__EEELL
sgggias-hi!_&g_szsgusg_sn_eiiiégxis_gi_hig-ieéiggﬂgl-_!gs
filing with the clerk of _the _district court. If _the
snsxﬂ_ggsgx!iﬂgé_hin_xg_ng_Lngiggast__ix__§hgll__Egsaallx
appoint the public defender. oL ip _counties pot_baving__a
ggpiig_gggggner‘ an attorney__or__attorneys licensed__to
BE&QLlEﬁ__lé!__il-_Ehiﬁ__ESiﬁQL__EQS__QEQQEQiBS__L!94__22
sgngsasnx_zhs.iaéissﬂx_iglgnx__ﬁsiggggas__gs_-all_.£2$2;g
S£i£¢£§l_533325.22_ihg_QELILBél_EEQEEQQiESE_9932!5!__Ei!;
922§¢§£sn£_!ish_ihs_2;91i5192§_9£_§993192-2_92_&hi§__iss;
hns.zppgia&gi_gggaéel_gshgx_shen.&hg_Eaﬁiis.isisngss_!ﬂéﬁ
ah;eia_;29xg_si_ggggg_kgzgss_hsins.anshexizsg_sg__nsgssgg
nsxgnﬂ_gn_igisle.ﬂi;ggs_epngéz_sg_xhg_§ngxgzs__Qgsss__gi
Nebraska. _to any further direct, collateral or
BQ§£:EQEXLGSLQE_QEEQQL§.£Q-§Eﬂi2_92__££§££§l__SQBISé:_-.é
121921.995g299nx-1h9_L§-n2£_lﬂélggnx_3£_shs_&izg__gz_.kl§
ii5§I_QEESQEABSE_D22QSE_Q_QiEIELQL_JEQSR_IBI_B$!£££££A£§§
ﬂ§§2££.hi§-l£§iﬂ£ﬂ£1_2£_éﬂl_ﬁnh§£§R22&.-5&292-_Qﬁ__Iglgﬂl
2&922351295;-§£__!hiEh__SLEQ-_ﬁhg__ﬂi§££l££__J!QSS__§h§ll
ggﬂs&dﬁs_zgpginxias_ggunsal_g§-9;h9££;§2_B£2!i§£§_ln.£hi§
section. _The district judae shall make__a__notation of
§l£h_522Qiﬂklﬁnk_QEQ_QLL_AEEEEEQESBS_QS_QEEQLESQQ_Qgﬂﬂégl
upop_his court's docket. If at the time _of _appointment
92.52225&l_shs_;ndisgns_sglga1-_ngsndgns_-gﬂg__gngéaxsé
coungel have pot had a Leasonable opportunity to consult
ggygg;n;gg_;hg__ggg;ggution. the district _judge__shall
gggg;ggg_;hg_g:raiqnment. trial, or _other_next stage_ _of
Shﬁ.!glgnl_ELQESﬁdinﬂﬁ_EQS_ﬂ_EQQEQﬂéhlﬁ_aﬁsigﬂ_ni_Li!Q_IQ
allow for such consultation.

sec. 7. Mothing_provided in sections 2, Y, _3
and_6_of this act shall prevent any jud e _frop appointing
counsel _other _than _the _public __de der __or __otber
§g§§3§£u;g_gggg§gl_;hgn the public _defender _or _counsel
il&ﬁiill!__iEEQiBLQQ__ILShﬁ._Q&hﬁE!iﬁs__Dﬁ__EQS!iESQ___SQ
££2££§§BS_EQBEliE&in9-22&2295&E;-9£_£9E_QEhSE_SQQQ__Si!§§
shown, from not appointing_any counsel for__any__ipdigent
felony defendant who expressly waives_his right_ _to__sych
9222521_21.3&1--§£2§2--9§--£21921.-22QEQQQIEQ§;--Q£.-IIQ!
QERQinLiﬂg-LhE_Eﬂhlig-QQSﬁ2Q2!-9E_QShQL_QQESSQI_Qé_!ﬂl_DE
required or permitted by other applicable la¥.

sec. 8. Apy_public defender, bis assistants, of
other attorpey representing_ap indigent felony_ _defendant
xh9_;§_in&a;;gzgsei_hx_;gz-enigxsgagax.gisisg£§_9£_.9£hss
gqovernpent officials Wwithout bond or_ _in__liew _of _bond
§hill_hé!£_§nll__§§£§ﬁﬁ__LQ__Enﬁ.-&hs__Sishi_-sg__SQEEEIS
privately with_such_defendant at all reasonable hours.

sec. 9. Hhepever any court finds subsequent _to
its appointsent of the public defender or _other counsel
to_ represent a _felony defendant _that its __initial
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QsLszninn&inn_92_iggissns;.xsﬁ_insgssssL;_gs.ﬁhas__dnxina
th_seusﬁs_ei_rgesg§§n&iﬁ;sn__21_.3229ée£§ﬂ__snnsisé__shg
IB4221_9SIEE9ﬂn£_hiﬁ_22£9££_£9_lQBQEE_iRﬂiﬂ£££4_£2£_£92££
lnx_gsggz_sush_121gax.ﬂszgﬂésn;_Ln.xsizbusgg_.xhs__geﬂnxx
:9:_sll_gs_gzss_gt_shg_sznagneyls_se§£_9£-2rg!iﬁins_.ﬁgsh
Lepresentation.

Sec. 10. The public defender _pmay__appoint _as
Bany _assistant public defenders, who shall _be _at LDeys
licensed to practice law ip this state, secretaries. _law
clerks, _investigators —-apd__other employees as___are
Leasonably pnecessary to permit him to _effectively _apd
SQIEQESE&AI_IEEE2§SEE.Lh2.2113n&E_QI_Eié.Qi!iQSg..EﬂbJﬁ&&
&9_;&3-222;912l_anﬂ_sgnﬁsns_sé_sgs_-ssynsz__bgaxﬁ;__xhish
shall_fix the compensation of all such PELSODS, _as__well
9§-Sh£-£!i§££_SQE-QSSi££_§Bé£2;__fESﬂi&!Es;._ﬁ!£ﬂi§hiﬂﬂ§;
;i!L!Iﬂﬁ+..,§!EEii£§¢_..-l£!__-_299£§¢___.Sﬂ!!&....ﬂﬂﬁié;
brief-printing, investi tive, expert, travel and other
!i§ss;l§£§935_sxaeg§£§_£sa§9n22;z_gssssﬁeLX_se_snshlg-zhs
E!kljg_ﬂsinnggx-sg-stisgsizslx_ind_sgznszgﬂslz__552£3§sgs
the clients of his office.

Sec. 11, Appointed counsel _fo an__ipdigent
zsigex_isssﬁﬂn&&.s&hs:.&hen__shs_-gnbl;s__iszsnnss-_§heAA
apply to the district court which appoint biam__for 1
eipenses__reasonably __Decessary __to _ permit __him __to
gffectively and competently represent bis client and . for
iees for services pelformed pursuapt_to his _appointaept.
Ihgggﬁgﬁfé:__ngsn__gsa:Ang__shg_-neel;saxige.__ﬁhal;__S%i
Ie expenses and fees, and the county board__sba}
9119!_nsxlsns_xg_ggnnsal_gg_shg_fyll_gnngas_ﬂsxsxniesg_hz
the court.

Sec. 12. If any sectiop in this act or apy part

9:-_.se;__.;gssinn_._ﬁbal;___bsr__gsslnxgd___43;1119-__95
bbconstitutional, such declaration of _invaljdity _sball
Bot _affect the validity _of the remaining __portiops
thereof.

Sec. 13. That original section 29-1804, Revised
Statutes Supplement, 1969, and also sections 29-1803.01,
29-1803.02, 29-1803.03, 29-1804.01, 29-1804,02, and
29-1805, Revised Statutes Supplement, 1969, are repealed.
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