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ANNOTATIONS

ANNOTATIONS

CONSTITUTION OF THE STATE OF NEBRASKA

Article 1, sec. 3.

Under this provision, in a criminal prosecution, the State must prove every ingredient of an offense beyond a
reasonable doubt and may not shift the burden of proof to the defendant by presuming an ingredient upon proof of
the other elements of the offense. Because the burden of proof always remains with the State, it cannot comment on
a defendant's failure to produce evidence to refute an element of the crime, because doing so could erroneously lead
the jury to believe that the defendant carried the burden of introducing evidence. The exception to this rule is when
the defendant voluntarily assumes some burden of proof by asserting the defenses of alibi, of self-defense, and of
others, relying on facts that could be elicited only from a witness who is not equally available to the State. While a
defendant may invite the State to explain why it chose not to submit certain items for testing, a defendant in a
criminal case can never open the door to shift the burden of proof. A defendant is entitled to inquire about
weaknesses in the State's case, but this does not open the door for the State to point out that the defendant has not
proved his or her innocence. State v. Rocha, 295 Neb. 716, 890 N.W.2d 178 (2017).

A look-back provision of a natural resources district's rules governing land irrigation, which allowed acres that
had been actually irrigated any year during a particular 10-year period to be certified, did not violate the substantive
due process rights of a farmer who began irrigation after the 10-year period, because the provision had a substantial
relation to the general welfare, in that it ensured an adequate supply of ground water and the window of time was
reasonable due to the existence of limitations on "New Groundwater Irrigated Acres" in the district after that time.
Lingenfelter v. Lower Elkhorn NRD, 294 Neb. 46, 881 N.W.2d 892 (2016).

A look-back provision of a natural resources district's rules governing land irrigation, which allowed acres that
had been actually irrigated any year during a particular 10-year period to be certified, did not, under a rational basis
test, violate the equal protection rights of a farmer who began irrigation after the 10-year period, because the
provision was rationally related to the goal of ground water conservation. Lingenfelter v. Lower Elkhorn NRD, 294
Neb. 46, 881 N.W.2d 892 (2016).

Limitations on ex post facto judicial decisionmaking are inherent in the notion of due process, and retroactive
judicial decisionmaking may be analyzed in accordance with the more basic and general principle of fair warning
under the Due Process Clause; the question is whether the judicial decision being applied retroactively is both
unexpected and indefensible by reference to the law which had been expressed prior to the conduct in issue. Caton
v. State, 291 Neb. 939, 869 N.W.2d 911 (2015).

Article I, sec. 6.

Hurst v. Florida, 577 U.S. 92,136 S. Ct. 616, 193 L. Ed. 2d 504 (2016), did not hold that a jury must find beyond
a reasonable doubt that the aggravating circumstances outweighed the mitigating circumstances. State v. Jenkins,
303 Neb. 676,931 N.W.2d 851 (2019).

Article 1, sec. 7.

Misstatements within a search warrant and application may still produce a valid warrant issued with the requisite
probable cause if the rest of the warrant and attached application cures any defect resulting from the scrivener's
error when read together. A search warrant and application's indicating incorrect dates of the drafting and signing
is not per se fatal to the validity of a warrant. State v. Benson, 305 Neb. 949, 943 N.W.2d 426 (2020).

A warrant must be sufficiently particular to prevent an officer from having unlimited or unreasonably broad
discretion in determining what items to seize. State v. Jennings, 305 Neb. 809, 942 N.W.2d 753 (2020).

In determining whether a warrant is sufficiently particular, several factors are to be considered: (1) Whether the
warrant communicates objective standards for an officer to identify which items may be seized, (2) whether there
is probable cause to support the seizure of the items listed, (3) whether the items in the warrant could be more
particularly described based on the information available at the time the warrant was issued, and (4) the nature of
the activity under investigation. State v. Jennings, 305 Neb. 809, 942 N.W.2d 753 (2020).

In reviewing the strength of an affidavit submitted as a basis for finding probable cause to issue a search warrant,
the question is whether, under the totality of the circumstances illustrated by the affidavit, the issuing magistrate
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had a substantial basis for finding that the affidavit established probable cause. State v. Jennings, 305 Neb. 809, 942
N.W.2d 753 (2020).

Although the accuracy of radar equipment must be demonstrated to support a conviction for speeding based on
radar readings, reasonable proof of the accuracy of the radar equipment is not necessary to support the minimal
level of objective justification for the belief that speeding occurred for purposes of an investigatory stop. State v.
Montoya, 305 Neb. 581, 941 N.W.2d 474 (2020).

An officer has reasonable suspicion to stop a defendant's vehicle for speeding following radar detection of
speeding, even if the police report lacked a memorialization of the officer's visual estimation of the traveling speed,
where the officer checked the police cruiser's radar device at the beginning of the officer's shift to ensure it was
working properly, the officer waited until the best moment to take the radar reading, there was good Doppler tone,
and the radar read that the defendant was driving 50 miles per hour in a 35-mile-per-hour zone. State v. Montoya,
305 Neb. 581, 941 N.W.2d 474 (2020).

A seizure that is lawful at its inception can violate the Fourth Amendment's and the Nebraska Constitution's
guarantees against unreasonable searches and seizures by its manner of execution. State v. Ferguson, 301 Neb. 697,
919 N.W.2d 863 (2018).

Judicial probable cause determinations must be made promptly after a warrantless arrest, and unreasonable delays
in such judicial determinations of probable cause include delays for the purpose of gathering additional evidence to
justify the arrest. However, the arrested individual bears the burden of proving the delay was unreasonable when
the probable cause determination occurs within 48 hours. State v. Ferguson, 301 Neb. 697, 919 N.W.2d 863 (2018).

The fact that a dog sniff is conducted after the time reasonably required to complete the initial mission of a traffic
stop is not, in and of itself, a Fourth Amendment violation; a Fourth Amendment violation arises only when the dog
sniff is conducted after the initial mission of the stop is completed and the officer lacks probable cause or reasonable
suspicion to investigate further. State v. Ferguson, 301 Neb. 697, 919 N.W.2d 863 (2018).

A search warrant authorizing the search of a murder suspect's residence for "any and all firearms" sufficiently
described the things to be seized with particularity; even though the particular caliber of the firearm was not
specified, the warrant still told police with reasonable clarity which items to search for and seize and did not give
police open-ended discretion. State v. Baker, 298 Neb. 216, 903 N.W.2d 469 (2017).

The particularity requirement of this provision demands that a warrant describe with particularity (1) the place to
be searched and (2) the persons or things to be seized. State v. Baker, 298 Neb. 216, 903 N.W.2d 469 (2017).

The particularity requirement of this provision is distinct from, but closely related to, the requirement that a
warrant be supported by probable cause. A warrant may be sufficiently particular even though it describes the items
to be seized in broad or generic terms if the description is as particular as the supporting evidence will allow; but
the broader the scope of a warrant, the stronger the evidentiary showing must be to establish probable cause. State
v. Baker, 298 Neb. 216, 903 N.W.2d 469 (2017).

Section 60-6,197.04 is constitutionally valid and does not conflict with the 4th, Sth, and 14th Amendments to the
U.S. Constitution, and this provision or Neb. Const. Art. I, sec. 12, as section 60-6,197.04 mandates a preliminary
breath test, rather than a search incident to lawful arrest addressed in Birchfield v. North Dakota, 579 U.S. 438, 136
S. Ct. 2160, 195 L. Ed. 2d 560 (2016), and where the arresting officer cited specific articulable facts to support
administering the preliminary breath test. State v. McCumber, 295 Neb. 941, 893 N.W.2d 411 (2017).

The Nebraska Supreme Court typically construes the enumerated rights in the Nebraska Constitution consistently
with their counterparts in the U.S. Constitution as construed by the U.S. Supreme Court. State v. Rocha, 295 Neb.
716, 890 N.W.2d 178 (2017).

The requirement of ready mobility for the automobile exception to the warrant requirement of this provision is
met whenever a vehicle that is not located on private property is capable or apparently capable of being driven on
the roads or highways. This inquiry does not focus on the likelihood of the vehicle's being moved under the particular
circumstances and is generally satisfied by the inherent mobility of all operational vehicles. It does not depend on
whether the defendant has access to the vehicle at the time of the search or is in custody, nor on whether the vehicle
has been impounded. State v. Rocha, 295 Neb. 716, 890 N.W.2d 178 (2017).

The ultimate determination of probable cause to perform a warrantless search is reviewed de novo, and findings

of fact are reviewed for clear error, giving due weight to the inferences drawn from those facts by the trial judge.
State v. Rocha, 295 Neb. 716, 890 N.W.2d 178 (2017).
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The ultimate touchstone of this provision is reasonableness. Searches and seizures must not be unreasonable.
Searches without a valid warrant are per se unreasonable, subject only to a few specifically established and well-
delineated exceptions. State v. Rocha, 295 Neb. 716, 890 N.W.2d 178 (2017).

An officer's request that an individual step out of a parked vehicle does not amount to a seizure when the totality
of the circumstances surrounding the officer's request would not have made a reasonable person believe that he or
she was not free to leave. State v. Milos, 294 Neb. 375, 882 N.W.2d 696 (2016).

When an individual places his or her hand in the same pocket that an officer is trying to search, thereby interfering
with the officer's ability to search, the individual sufficiently demonstrates a withdrawal of consent to search. State
v. Milos, 294 Neb. 375, 882 N.W.2d 696 (2016).

A seizure subject to constitutional protections did not occur where a police officer activated the patrol unit's
overhead lights and merely questioned the defendant in a public place; there was no evidence that the officer
displayed his weapon, used a forceful tone of voice, touched the defendant, or otherwise told the defendant that he
was not free to leave. State v. Gilliam, 292 Neb. 770, 874 N.W.2d 48 (2016).

Provision in a warrant authorizing the police to search for "[a]ny and all firearms" was sufficiently particular.
State v. Tyler, 291 Neb. 920, 870 N.W.2d 119 (2015).

The consent to search a cell phone was given voluntarily where the defendant had been released from the squad
car and handcuffs and had participated in the search by helping the officers unlock the cell phone's lock code. State
v. Tyler, 291 Neb. 920, 870 N.W.2d 119 (2015).

Article I, sec. 9.

The death penalty is cruel and unusual punishment when imposed on a prisoner whose mental illness makes him
or her unable to reach a rational understanding of the reason for his or her execution. State v. Jenkins, 303 Neb. 676,
931 N.W.2d 851 (2019).

A juvenile offender's sentence did not constitute cruel and unusual punishment where it allowed for release 17
years before his life expectancy. State v. Smith, 295 Neb. 957, 892 N.W.2d 52 (2017).

It is unconstitutional for a state to impose a sentence of life imprisonment without parole on a juvenile convicted
of a nonhomicide offense. State v. Smith, 295 Neb. 957, 892 N.W.2d 52 (2017).

Nebraska's sentence of life imprisonment is effectively life imprisonment without parole under the rationale of
Miller v. Alabama, 567 U.S. 460, 132 S. Ct. 2455, 183 L. Ed. 2d 407 (2012), because it provides no meaningful
opportunity to obtain release. State v. Thieszen, 295 Neb. 293, 887 N.W.2d 871 (2016).

The mere existence of a remote possibility of parole does not keep Nebraska's sentencing scheme from falling
within the dictates of Miller v. Alabama, 567 U.S. 460, 132 S. Ct. 2455, 183 L. Ed. 2d 407 (2012). State v. Thieszen,
295 Neb. 293, 887 N.W.2d 871 (2016).

In determining whether a criminal fine is so excessive as to violate this provision prohibiting excessive fines, the
test is whether the penalty is grossly disproportional to the gravity of the defendant's offense. State v. Newcomer,
23 Neb. App. 761, 875 N.W.2d 914 (2016).

In order to determine whether a fine challenged under this provision is grossly disproportional, the claimant must
first make a prima facie showing of gross disproportionality, and if the claimant does so, the court then considers
whether the disproportionality reaches such a level of excessiveness that the punishment is more criminal than the
crime. State v. Newcomer, 23 Neb. App. 761, 875 N.W.2d 914 (2016).

Article 1, sec. 11.

A waiver of the right to be present at trial is the voluntary and intentional relinquishment of a known right,
privilege, or claim, and may be demonstrated by or inferred from a person's conduct. State v. Warlick, 308 Neb.
656, 956 N.W.2d 269 (2021).

An appellate court applies to a defendant, who was out on bail and has failed without explanation to be present at
trial, the fundamental proposition that the burden to produce evidence will rest upon the party who possesses positive
and complete knowledge concerning the existence of facts which the other party would otherwise be called upon to
negative, or if the evidence to prove a fact is chiefly within the party's control. State v. Warlick, 308 Neb. 656, 956
N.W.2d 269 (2021).
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In determining on direct appeal whether a defendant has waived the right to be present, an appellate court does
not merely look to the evidence available at the moment the court pronounced the defendant's absence to be
voluntary, but at the entirety of the evidence in the record. State v. Warlick, 308 Neb. 656, 956 N.W.2d 269 (2021).

It is the duty of a defendant out on bail to continue to be present after a trial recess, and the defendant's failure to
do so constitutes voluntary absence on the defendant's part and a waiver of the defendant's right to be present. State
v. Warlick, 308 Neb. 656, 956 N.W.2d 269 (2021).

The right to self-representation plainly encompasses certain specific rights of the defendant to have his or her
voice heard, including that the pro se defendant must be allowed to control the organization and content of his or
her own defense. This control may include a waiver of the right to present mitigating evidence during sentencing in
a death penalty case. State v. Schroeder, 305 Neb. 527, 941 N.W.2d 445 (2020).

The competence that is required of a defendant seeking to waive his or her right to counsel is the competence to
waive the right, not the competence to represent himself or herself. State v. Jenkins, 303 Neb. 676, 931 N.W.2d 851
(2019).

Article 1, sec. 12.

The protection granted by the Nebraska Constitution against double jeopardy is coextensive to the protection
granted by the U.S. Constitution. State v. Sierra, 305 Neb. 249, 939 N.W.2d 808 (2020).

When a court sua sponte suggests a mistrial, it is not too onerous to require defense counsel to clearly and timely
state whether he or she objects to the court's consideration of a mistrial when given an opportunity to do so. State
v. Leon-Simaj, 300 Neb. 317, 913 N.W.2d 722 (2018).

Section 60-6,197.04 is constitutionally valid and does not conflict with the 4th, Sth, and 14th Amendments to the
U.S. Constitution, and this provision or Neb. Const. Art. I, sec. 7, as section 60-6,197.04 mandates a preliminary
breath test, rather than a search incident to lawful arrest addressed in Birchfield v. North Dakota, 579 U.S. 438, 136
S. Ct. 2160, 195 L. Ed. 2d 560 (2016), and where the arresting officer cited specific articulable facts to support
administering the preliminary breath test. State v. McCumber, 295 Neb. 941, 893 N.W.2d 411 (2017).

Article 1, sec. 16.
Where the death penalty was in effect at the time of the crimes and was also in effect at the time of sentencing,
the repeal of the death penalty did not inflict a greater punishment than that available when the crimes were

committed. State v. Jenkins, 303 Neb. 676, 931 N.W.2d 851 (2019).

The Ex Post Facto Clauses are a limitation upon the powers of the Legislature and do not concern judicial
decisions. Caton v. State, 291 Neb. 939, 869 N.W.2d 911 (2015).

Article 1, sec. 20.
"Debt," as stated in state constitutional prohibitions of imprisonment for debt, is generally viewed as an obligation
to pay money from the debtor's own resources, which arose out of a consensual transaction between the creditor and

the debtor. Sickler v. Sickler, 293 Neb. 521, 878 N.W.2d 549 (2016).

Imprisonment for contempt for the failure to comply with the order of property division in a dissolution decree
does not violate this provision. Sickler v. Sickler, 293 Neb. 521, 878 N.W.2d 549 (2016).

Whether an obligation is a "debt" depends on the origin and nature of the obligation and not on the manner of its
enforcement. Sickler v. Sickler, 293 Neb. 521, 878 N.W.2d 549 (2016).

Article II, sec. 1.
The constitutional principle of separation of powers demands that in the course of any overlapping exercise of

the three branches' powers, no branch may significantly impair the ability of any other in its performance of its
essential functions. State ex rel. Veskrna v. Steel, 296 Neb. 581, 894 N.W.2d 788 (2017).

Article I11, sec. 1.

Statutory provisions authorizing initiative petitions should be construed in such a manner that the legislative
power reserved in the people is effectual and should not be circumscribed by restrictive legislation or narrow and
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strict interpretation of the statutes pertaining to its exercise. Christensen v. Gale, 301 Neb. 19, 917 N.W.2d 145
(2018).

Article 111, sec. 2.

A pre-election mandamus action claiming that a voter ballot initiative violates the single subject rule is a claim
based on the initiative's procedural, not substantive, requirements and is thus ripe for resolution before the election.
State ex rel. Wagner v. Evnen, 307 Neb. 142, 948 N.W.2d 244 (2020).

A voter ballot initiative violates the single subject rule when the initiative's first two subsections would enshrine
a constitutional right of certain persons to produce and medicinally use cannabis, while later subsections would
enshrine a constitutional right and immunity for entities to grow and sell cannabis and would regulate the role of
cannabis in at least six areas of public life. State ex rel. Wagner v. Evnen, 307 Neb. 142, 948 N.W.2d 244 (2020).

Because the voter ballot initiative power is precious to the people, the Nebraska Supreme Court construes
statutory and constitutional provisions dealing with voters' power of initiative liberally to promote the democratic
process. State ex rel. Wagner v. Evnen, 307 Neb. 142, 948 N.W.2d 244 (2020).

Logrolling is the practice of combining dissimilar propositions into one voter ballot initiative so that voters must
vote for or against the whole package, even though they only support certain of the initiative's propositions. State
ex rel. Wagner v. Evnen, 307 Neb. 142, 948 N.W.2d 244 (2020).

The people's reserved power of the initiative and their self-imposed requirements of procedure in exercising that
power are of equal constitutional significance. State ex rel. Wagner v. Evnen, 307 Neb. 142, 948 N.W.2d 244 (2020).

The single subject requirement may not be circumvented by selecting a general subject so broad that the rule is
evaded as a meaningful constitutional check on the initiative process. State ex rel. Wagner v. Evnen, 307 Neb. 142,
948 N.W.2d 244 (2020).

The single subject requirement was adopted by voters to protect against voter ballot initiatives that failed to give
voters an option to clearly express their policy preference. State ex rel. Wagner v. Evnen, 307 Neb. 142, 948 N.W.2d
244 (2020).

To meet the single subject requirement, a voter ballot initiative must satisfy the natural and necessary connection
test, which examines the initiative's singleness of purpose and the relationship of other details to its general subject.
An initiative's general subject is defined by its primary purpose. State ex rel. Wagner v. Evnen, 307 Neb. 142, 948
N.W.2d 244 (2020).

For purposes of the single subject requirement for voter initiatives under the Nebraska Constitution, the general
subject is defined by its primary purpose. Christensen v. Gale, 301 Neb. 19, 917 N.W.2d 145 (2018).

Statutory provisions authorizing initiative petitions should be construed in such a manner that the legislative
power reserved in the people is effectual and should not be circumscribed by restrictive legislation or narrow and
strict interpretation of the statutes pertaining to its exercise. Christensen v. Gale, 301 Neb. 19, 917 N.W.2d 145
(2018).

The controlling consideration in determining the singleness of a subject, for purposes of the single subject
requirement for voter initiatives under this provision of the Nebraska Constitution, is its singleness of purpose and
relationship of the details to the general subject, not the strict necessity of any given detail to carry out the general
subject. Christensen v. Gale, 301 Neb. 19, 917 N.W.2d 145 (2018).

Where the limits of a proposed law, having natural and necessary connection with each other, and, together, are
a part of one general subject, the proposal is a single and not a dual proposition, and thus does not violate the single
subject requirement for voter initiatives under the Nebraska Constitution. Christensen v. Gale, 301 Neb. 19, 917
N.W.2d 145 (2018).

Whether the elements of complex statutory amendments can be characterized as presenting different policy issues
for purposes of the single subject requirement for voter initiatives under this provision of the Nebraska Constitution,

the crux of the question is the extent of the differences and how the elements relate to the primary purpose.
Christensen v. Gale, 301 Neb. 19, 917 N.W.2d 145 (2018).

Article I11, sec. 3.
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Upon the filing of a referendum petition appearing to have a sufficient number of signatures, operation of the
legislative act is suspended so long as the verification and certification process ultimately determines that the
petition had the required number of valid signatures. State v. Mata, 304 Neb. 326, 934 N.W.2d 475 (2019).

Upon the filing of a referendum petition appearing to have a sufficient number of signatures, operation of the
legislative act is suspended so long as the verification and certification process ultimately determines that the
petition had the required number of valid signatures. State v. Jenkins, 303 Neb. 676, 931 N.W.2d 851 (2019).

Article II1, sec. 18.

The prohibition in this provision against the Legislature's granting divorces is not implicated by a statutory scheme
of general application to all persons seeking dissolution decrees. Dycus v. Dycus, 307 Neb. 426, 949 N.W.2d 357
(2020).

A zoning ordinance's exemption for property in a fixed geographic area was not special legislation, because it did
not create a closed class nor did it create an arbitrary and unreasonable method of classification. Dowd Grain Co.
v. County of Sarpy, 291 Neb. 620, 867 N.W.2d 599 (2015).

Generally, a class of property owners in a certain geographic area cannot form a closed class. Dowd Grain Co. v.
County of Sarpy, 291 Neb. 620, 867 N.W.2d 599 (2015).

Article IV, sec. 13.

The "conditions clause" permits the Legislature to enact laws placing conditions on when a committed offender
is eligible for parole. Adams v. State, 293 Neb. 612, 879 N.W.2d 18 (2016).

Article IV, sec. 20.

The constitutional provision creating the Public Service Commission must be liberally construed to effectuate the
purpose for which the commission was created, which is to serve the public interest. In re Application No. OP-0003,
303 Neb. 872, 932 N.W.2d 653 (2019).

The Public Service Commission is an independent regulatory body created by the Nebraska Constitution under
this provision. In re Application No. OP-0003, 303 Neb. 872, 932 N.W.2d 653 (2019).

Article V, sec. 1.

By creating and regulating Judicial Branch Education, the Nebraska Supreme Court is exercising a power
constitutionally committed to it. State ex rel. Veskrna v. Steel, 296 Neb. 581, 894 N.W.2d 788 (2017).

Article V, sec. 2.

Under this provision, the Nebraska Supreme Court has only such appellate jurisdiction as may be provided by
law, meaning that in order for it to have jurisdiction over an appeal, appellate jurisdiction must be specifically
provided by the Legislature. Boyd v. Cook, 298 Neb. 819, 906 N.W.2d 31 (2018).

The Nebraska Constitution allocates the regulation of appellate jurisdiction to the Legislature, not to the Nebraska
Supreme Court. Heckman v. Marchio, 296 Neb. 458, 894 N.W.2d 296 (2017).

STATUTES OF THE STATE OF NEBRASKA

24-205.01.

Under subsection (1) of section 84-712.01, the Judicial Branch Education advisory committee's unwritten policy
of keeping its records confidential did not, in light of this section, governing the committee's power to develop
standards and policies for review by the Nebraska Supreme Court, render such records confidential under the
statutory exception to the public records laws for records not to be made public according to section 84-712.01,
although subdivision (2)(a) of this section contemplated promulgation of rules regarding the confidentiality of
Judicial Branch Education records, where no such rules had been adopted by the Nebraska Supreme Court. State ex
rel. Veskrna v. Steel, 296 Neb. 581, 894 N.W.2d 788 (2017).
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24-302.

A district court's jurisdiction over a 42 U.S.C. 1983 claim flows from the Legislature's grant of general jurisdiction
to that court, over and above the district court's jurisdiction conferred by the Nebraska Constitution. Webb v.
Nebraska Dept. of Health & Human Servs., 301 Neb. 810, 920 N.W.2d 268 (2018).

In a court of general jurisdiction, jurisdiction may be presumed absent a record showing the contrary. Webb v.
Nebraska Dept. of Health & Human Servs., 301 Neb. 810, 920 N.W.2d 268 (2018).

Section 30-810 provides special procedures for settling wrongful death claims, but it is silent on wrongful death
actions and subrogation. Accordingly, under section 48-118.01, wrongful death actions and, under section
48-118.04, proceedings for the fair and equitable distribution of wrongful death action proceeds subject to
subrogation in workers' compensation cases must be brought in the district court. In re Estate of Evertson, 295 Neb.
301, 889 N.W.2d 73 (2016).

24-303.

A district court possesses jurisdiction only so long as it is holding court in conformity with the law; and when,
without excuse, it disregards the law and attempts to hold court in any other place than that prescribed by statute,
its acts become coram non judice. Burns v. Burns, 296 Neb. 184, 892 N.W.2d 135 (2017).

All nonjury trials and hearings, except those conducted pursuant to subsection (2) of this section, must take place
in the county in which the cause is pending. Burns v. Burns, 296 Neb. 184, 892 N.W.2d 135 (2017).

24-517.

The purpose of subdivision (11) of this section is to vest jurisdiction over adoption proceedings—including
paternity determinations—with the county court or the separate juvenile court. Peterson v. Jacobitz, 309 Neb. 486,
961 N.W.2d 258 (2021).

A county court has jurisdiction to construe a power of attorney or review an agent's conduct and grant appropriate
relief. In re Estate of Adelung, 306 Neb. 646, 947 N.W.2d 269 (2020).

County courts have not been given authority to decide motions to transfer to juvenile court in cases in which they
lack jurisdiction to try the case. State v. A.D., 305 Neb. 154, 939 N.W.2d 484 (2020).

The county courts have the power to construe wills. Brinkman v. Brinkman, 302 Neb. 315, 923 N.W.2d 380
(2019).

A parent can challenge the legality of an adoption by objecting to the proceeding in county court. But seeking a
writ of habeas corpus is an equally available remedy for a parent's claim that his or her child is being illegally
detained for an adoption. Jesse B. v. Tylee H., 293 Neb. 973, 883 N.W.2d 1 (2016).

Despite the Legislature's grant of exclusive jurisdiction over adoption matters to county or juvenile courts under
subsection (11) of this section, the privilege of the writ of habeas corpus is part of Nebraska's organic law. Thus,
district courts have general, overlapping jurisdiction over an adoption challenge when a parent claims his or her
child is being illegally detained for an adoption in a habeas proceeding. Jesse B. v. Tylee H., 293 Neb. 973, 883
N.W.2d 1 (2016).

The Legislature cannot limit or take away the broad and general jurisdiction of the district courts, as conferred by
the Nebraska Constitution. But it can give county courts concurrent original jurisdiction over the same subject
matter. Jesse B. v. Tylee H., 293 Neb. 973, 883 N.W.2d 1 (2016).

When a district court has exercised jurisdiction over a habeas proceeding to challenge the legality of an adoption
before an adoption proceeding is filed in county court, the doctrine of jurisdictional priority requires the district
court to retain jurisdiction over the matter to the exclusion of the county court until it determines whether the child
is being legally detained for an adoption. Jesse B. v. Tylee H., 293 Neb. 973, 883 N.W.2d 1 (2016).

Subdivision (11) of this section vests exclusive original jurisdiction over adoption proceedings in the county
courts. Peterson v. Jacobitz, 29 Neb. App. 486, 955 N.W.2d 329 (2021).

Subdivision (1) of this section gives county courts exclusive original jurisdiction of all matters relating to
decedents' estates. In re Estate of Stretesky, 29 Neb. App. 338, 955 N.W.2d 1 (2021).
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24-734.

Subsection (4) of this section only pertains to allowing a witness to be examined telephonically with the consent
of the parties. It does not address permitting a party to appear and participate at trial telephonically. In re Estate of
Newman, 25 Neb. App. 771, 913 N.W.2d 744 (2018).

25-201.01.

The savings clause in this section does not apply to an action under the State Tort Claims Act. Saylor v. State,
304 Neb. 779, 936 N.W.2d 924 (2020).

25-201.02.

Pursuant to subdivision (2)(b)(ii) of this section, while the mistaken identity inquiry of relation back is
appropriately focused on what the defendant knew or should have known, the question is what the defendant knew
or should have known about the plaintiff's intent when filing the original complaint. Davis v. Ridder, 309 Neb. 865,
963 N.W.2d 23 (2021).

Amended pleading to identify intended defendant and to plead that intended defendant had constructive notice of
lawsuit would not relate back to original complaint which was served on defendant's father who bore same name,
for purposes of 4-year limitations period; name of defendant was same in both original and proposed amended
complaint, and thus, there was nothing to amend, and summary judgment evidence indicated that intended defendant
did not know about lawsuit before limitations period expired. Rudd v. Debora, 20 Neb. App. 850, 835 N.W.2d 765
(2013).

25-202.

A seller under a land installment contract who has received a distinct and unequivocal repudiation of the contract
by the buyer cannot wait more than 10 years after the repudiation to commence an ejectment action. Beckner v.
Urban, 309 Neb. 677, 962 N.W.2d 497 (2021).

This section is a general statute of limitations that must yield to the more specific limitation provided in section
25-218 regarding inverse condemnation actions brought against the State. Hike v. State, 297 Neb. 212, 899 N.W.2d
614 (2017).

In the context of a regulatory taking, a cause of action for inverse condemnation begins to accrue when the injured
party has the right to institute and maintain a lawsuit due to a city's infringement, or an attempt at infringement, of
a landowner's legal rights in the property. Strode v. City of Ashland, 295 Neb. 44, 886 N.W.2d 293 (2016).

25-205.

Although this section provides a 5-year statute of limitations on breach of contract claims, 28 U.S.C. 1367(d) tolls
the state statute of limitations during the time the claim is being litigated in federal court. Ryan v. Streck, Inc., 309
Neb. 98, 958 N.W.2d 703 (2021).

A claim for indemnification filed after the applicable statute of limitations for the underlying breach of contract
does not preserve a separate cause of action for breach of contract. Keith v. Data Enters., 27 Neb. App. 23, 925
N.W.2d 723 (2019).

A claim for indemnification filed after the applicable statute of limitations for the underlying negligence or

negligent misrepresentation claims does not preserve separate causes of action for negligence or negligent
misrepresentation. Keith v. Data Enters., 27 Neb. App. 23, 925 N.W.2d 723 (2019).

25-206.

The time limitations provided for in this section and section 25-218 do not infringe upon the Department of
Labor's ability to collect an overpayment by setoff under section 48-665. McCoy v. Albin, 298 Neb. 297, 903
N.W.2d 902 (2017).

25-207.

In order to toll the statute of limitations, allegations of fraudulent concealment must be pleaded with particularity.
Chafin v. Wisconsin Province Society of Jesus, 301 Neb. 94, 917 N.W.2d 821 (2018).
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Amended pleading to identify intended defendant and to plead that intended defendant had constructive notice of
lawsuit would not relate back to original complaint which was served on defendant's father who bore same name,
for purposes of 4-year limitations period; name of defendant was same in both original and proposed amended
complaint, and thus, there was nothing to amend, and summary judgment evidence indicated that intended defendant
did not know about lawsuit before limitations period expired. Rudd v. Debora, 20 Neb. App. 850, 835 N.W.2d 765
(2013).

The discovery provision in this section relates to when an action must be instituted and does not depend upon the
eventual success of a fraud claim. Kalkowski v. Nebraska Nat. Trails Museum Found., 20 Neb. App. 541, 826
N.W.2d 589 (2013).

25-216.

A judgment is not a contract for purposes of the tolling provision of this section. Nelssen v. Ritchie, 304 Neb.
346,934 N.W.2d 377 (2019).

25-217.

"Appearance of Counsel" filed by the defendant's attorneys was not a voluntary appearance which waived service
of the complaint because it did not request general relief from the court on an issue other than sufficiency of service
or process or personal jurisdiction. Stone Land & Livestock Co. v. HBE, 309 Neb. 970, 962 N.W.2d 903 (2021).

Nothing in this section states that the action is dismissed against all the defendants or that the action stands
dismissed as a whole. Davis v. Moats, 308 Neb. 757, 956 N.W.2d 682 (2021).

An action is dismissed by operation of law, without any action by either the defendant or the court, as to any
defendant who is named in the action and not served with process within 6 months after the complaint is filed. Rudd
v. Debora, 20 Neb. App. 850, 835 N.W.2d 765 (2013).

In Nebraska, a defendant must be served within 6 months from the date the complaint was filed, regardless of
whether the plaintiff falsely believed he had served the correct defendant. Rudd v. Debora, 20 Neb. App. 850, 835
N.W.2d 765 (2013).

This section, requiring that complaint be dismissed if not served on defendant within 6 months of filing, was
self-executing and mandatory, and did not authorize trial court to extend time for filing service of summons and
complaint on intended defendant after 6-month deadline expired based on injured plaintiff's having erroneously
served summons and complaint on intended defendant's father, who bore same name as defendant. Rudd v. Debora,
20 Neb. App. 850, 835 N.W.2d 765 (2013).

Six months after the date a complaint is filed, the action is dismissed, without prejudice, as to any defendant not
served, without predicate action by the trial court. If service is effected after this date, such service does not negate
the dismissal. Old Home Enterprise v. Fleming, 20 Neb. App. 705, 831 N.W.2d 46 (2013).

25-218.

The time limitations provided for in section 25-206 and this section do not infringe upon the Department of
Labor's ability to collect an overpayment by setoff under section 48-665. McCoy v. Albin, 298 Neb. 297, 903
N.W.2d 902 (2017).

Inverse condemnation actions against the State must be commenced 2 years from the time of taking or damaging.
Hike v. State, 297 Neb. 212, 899 N.W.2d 614 (2017).

Section 25-202 is a general statute of limitations that must yield to the more specific limitation provided in this
section regarding inverse condemnation actions brought against the State. Hike v. State, 297 Neb. 212, 899 N.W.2d
614 (2017).

25-222.

In a professional negligence action, a physician did not waive and was not estopped from asserting as a defense
the statute of limitations set forth in this section, where the physician engaged in discovery after a complaint was
filed rather than immediately moving to dismiss the complaint on statute of limitations grounds. Bonness v.
Armitage, 305 Neb. 747, 942 N.W.2d 238 (2020).
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A massage therapist is not a "professional" for the purpose of application of the professional negligence statute
of limitations; while a massage therapist is required to be licensed, the licensing requirements do not require long
and intensive training or preparation, including instruction in skills and methods as well as in the scientific,
historical, or scholarly principles underlying such skills and methods, which would be comparable to that of a
college degree, and the standards for membership in the occupation of massage therapy did not include high
standards of achievement. Wehrer v. Dynamic Life Therapy & Wellness, 302 Neb. 1025, 926 N.W.2d 107 (2019).

Each of the elements set forth in the Ty/le definition of "profession" are considered to be necessary and not merely
possible factors for consideration; therefore, to constitute a "profession" within the meaning of this section, a
particular type of endeavor must meet all of the principal elements. Wehrer v. Dynamic Life Therapy & Wellness,
302 Neb. 1025, 926 N.W.2d 107 (2019).

Great emphasis is placed on college degrees in considering whether a particular occupation is a "profession" for
the purpose of applying this section. Wehrer v. Dynamic Life Therapy & Wellness, 302 Neb. 1025, 926 N.W.2d
107 (2019).

In analyzing whether a particular group or organization meets the definition of a "profession" for purposes of the
professional negligence statute of limitations, each of the following principal elements must be demonstrated, as an
occupation is not a "profession" unless: (1) The profession requires specialized knowledge; (2) the profession
requires long and intensive preparation; (3) preparation must include instruction in skills and methods of the
profession; (4) preparation must include scientific, historical, or scholarly principles underlying the skills and
methods of the profession; (5) membership in a professional organization is required; (6) a professional organization
or concerted opinion within an organization regulates and enforces standards for membership; (7) the standards for
membership include high standards of achievement; (8) the standards for membership include high standards of
conduct; (9) its members are committed to continued study; (10) its members are committed to a specific kind of
work; and (11) the specific kind of work has for its primary purpose the rendering of a public service. Wehrer v.
Dynamic Life Therapy & Wellness, 302 Neb. 1025, 926 N.W.2d 107 (2019).

The 1-year discovery exception in this section is a tolling provision, but it applies only in those cases in which
the plaintiff did not discover, and could not have reasonably discovered, the existence of the cause of action within
the applicable statute of limitations. Walz v. Harvey, 28 Neb. App. 7, 938 N.W.2d 110 (2020).

25-223.

When homeowners contract with individual contractors for separate construction projects, the 4-year statute of
limitations begins to run against each contractor on the date it substantially completes its project. McCaulley v. C
L Enters., 309 Neb. 141, 959 N.W.2d 225 (2021).

If a contract is divisible, breaches of its severable parts give rise to separate causes of action, and the statute of
limitations will generally begin to run at the time of each breach. If, however, a contract is indivisible, an action can
be maintained on it only when a breach occurs or the contract is in some way terminated, and the statute of
limitations will begin to run from that time only. Fuelberth v. Heartland Heating & Air Conditioning, 307 Neb.
1002, 951 N.W.2d 758 (2020).

Where there is no claim that a builder failed to make repairs when requested to do so pursuant to an express

warranty and the claim is based on the defective construction itself, the express warranty does not extend the statute
of limitations. Adams v. Manchester Park, 291 Neb. 978, 871 N.W.2d 215 (2015).

25-228.

This section does not apply to an action that was already barred under the existing statutes of limitations at the
time this section was enacted in 2012. Doe v. McCoy, 297 Neb. 321, 899 N.W.2d 899 (2017).

25-301.

Because a sanitary and improvement district cannot hold private property for purposes of a takings claim against
its own parent state, it cannot be the real party in interest to such a takings claim. SID No. 67 v. State, 309 Neb. 600,
961 N.W.2d 796 (2021).

The purpose of the real party in interest requirement is to ensure that actions are prosecuted only by persons who

have some real interest in the cause of action or a legal or equitable right, title, or interest in the subject matter of a
controversy. SID No. 67 v. State, 309 Neb. 600, 961 N.W.2d 796 (2021).
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Third-party-beneficiary theory is a common-law doctrine that allows a nonparty to a contract to enforce an interest
owed by a promisor under the contract, provided the nonparty was an intended beneficiary whose rights and interest
were apparently contemplated by the contract's language itself. Equestrian Ridge v. Equestrian Ridge Estates 11, 308
Neb. 128,953 N.W.2d 16 (2021).

The plaintiff was the real party in interest where the defendant's legal malpractice caused harm to the plaintiff's
company and where throughout litigation, the parties acknowledged and recognized the plaintiff's interest in the
judgment. LeRette v. Howard, 300 Neb. 128, 912 N.W.2d 706 (2018).

The assignee of a chose in action is the proper and only party who can maintain the suit thereon; the assignor
loses all right to control or enforce the assigned right against the obligor. Midwest Renewable Energy v. American
Engr. Testing, 296 Neb. 73, 894 N.W.2d 221 (2017).

The purpose of the "real party in interest" statute is to prevent the prosecution of actions by persons who have no
right, title, or interest in the cause. Cattle Nat. Bank & Trust Co. v. Watson, 293 Neb. 943, 880 N.W.2d 906 (2016).

Under this section, an amendment joining the real parties in interest relates back to the date of the original
pleading. Fisher v. Heirs & Devisees of T.D. Lovercheck, 291 Neb. 9, 864 N.W.2d 212 (2015).

The court has continuing jurisdiction when the real party in interest is substituted for another party. Walker v.
Probandt, 29 Neb. App. 704, 958 N.W.2d 459 (2021).

25-302.

A written assignment must be proved by a preponderance of the evidence. Hawley v. Skradski, 304 Neb. 488,
935 N.W.2d 212 (2019).

An assignee of a chose in action may maintain an action thereon in the assignee's own name when the assignment
being sued upon is in writing. Hawley v. Skradski, 304 Neb. 488, 935 N.W.2d 212 (2019).

25-303.

The assignee of a chose in action acquires no greater rights than those of the assignor, and takes it subject to all
the defenses existent at the time. Midwest Renewable Energy v. American Engr. Testing, 296 Neb. 73, 894 N.W.2d
221 (2017).

25-304.

An assignee can establish standing to bring an action in its own name, and thus show the court had subject matter
jurisdiction, if it proves by a preponderance of the evidence the existence of a written assignment. Western Ethanol
Co. v. Midwest Renewable Energy, 305 Neb. 1, 938 N.W.2d 329 (2020).

A written assignment must be proved by a preponderance of the evidence. Hawley v. Skradski, 304 Neb. 488,
935 N.W.2d 212 (2019).

An assignee of a chose in action may maintain an action thereon in the assignee's own name when the assignment
being sued upon is in writing. Hawley v. Skradski, 304 Neb. 488, 935 N.W.2d 212 (2019).

25-319.

A prison inmate, who sought to bring class action claims for declaratory and injunctive relief alleging that
conditions at the Nebraska State Penitentiary, including overcrowding, cell assignments, flooding, and inadequate
showering conditions, violated his rights, lacked commonality with members of the purported class, and thus the
inmate was unqualified to represent the class, where claims became moot after he was transferred to another
correctional facility. Nesbitt v. Frakes, 300 Neb. 1, 911 N.W.2d 598 (2018).

25-322.

Although an attorney of a deceased client may have a duty to protect the client's interests by alerting a legal
representative of his or her pending claim, absent a contractual agreement to the contrary, an attorney's
representation of a client generally ends upon the death of that client. A deceased party's representative or successor
in interest must either seek a conditional order of revival under Chapter 25, article 14, of the Nebraska Revised
Statutes or seek a court's substitution order under this section before an action or proceeding can continue. In re
Conservatorship of Franke, 292 Neb. 912, 875 N.W.2d 408 (2016).

11 2022 Cumulative Supplement



ANNOTATIONS

An attorney's unauthorized actions on the part of a deceased client are a nullity. So, unless a deceased client's
legal representative or the client's contractual agreement authorizes the attorney to take or continue an action for the
client, an attorney cannot take any further valid action in the matter. In re Conservatorship of Franke, 292 Neb. 912,
875 N.W.2d 408 (2016).

In this section, the Legislature anticipated that a substitution of a legal representative or successor in interest is
required when a party dies before the action can continue. This substitution is required because a deceased person
cannot maintain a right of action against another or defend a legal interest in an action or proceeding. In re
Conservatorship of Franke, 292 Neb. 912, 875 N.W.2d 408 (2016).

25-323.

In an action for grandparent visitation, the district court lacked subject matter jurisdiction to make a determination
as to grandparent visitation rights where the noncustodial father was not made a party to the action and not given
an opportunity to participate in the proceedings. Davis v. Moats, 308 Neb. 757, 956 N.W.2d 682 (2021).

Necessary parties are parties who have an interest in the controversy, and should ordinarily be joined unless their
interests are separable so that the court can, without injustice, proceed in their absence. Indispensable parties are
parties whose interest is such that a final decree cannot be entered without affecting them, or that termination of
controversy in their absence would be inconsistent with equity. Midwest Renewable Energy v. American Engr.
Testing, 296 Neb. 73, 894 N.W.2d 221 (2017).

This section imposes a duty on the court to require an indispensable party be added to the litigation sua sponte
when one is absent and statutorily deprives the court of subject matter jurisdiction over the controversy absent the
presence of all indispensable parties. Midwest Renewable Energy v. American Engr. Testing, 296 Neb. 73, 894
N.W.2d 221 (2017).

The language of this section tracks the traditional distinction between the necessary and indispensable parties.
Panhandle Collections v. Singh, 28 Neb. App. 924, 949 N.W.2d 554 (2020).

The first clause of this section makes the inclusion of necessary parties discretionary when a controversy of
interest to them is severable from their rights. The second clause, however, mandates that the district court order
indispensable parties to be brought into the controversy. All persons interested in the contract or property involved
in an action are necessary parties, whereas all persons whose interests therein may be affected by a decree in equity
are indispensable parties. The absence of an indispensable party to a controversy deprives the court of subject matter
jurisdiction to determine the controversy and cannot be waived. When it appears that all indispensable parties to a
proper and complete determination of an equity cause were not before the court, an appellate court will remand the
cause for the purpose of having such parties brought in. In re Trust Created by Augustin, 27 Neb. App. 593, 935
N.W.2d 493 (2019).

25-328.

For a court as a preliminary matter to permit intervention as a matter of right, the intervenor must plead some
interest in the subject matter of the litigation to give him or her standing in court, describing the ultimate facts
evidencing the intervenor's interest in the matter of litigation; otherwise, the intervenor is a mere interloper and
wholly incompetent to challenge the contentions of the opposing parties. Carroll v. Gould, 308 Neb. 12,952 N.W.2d
1(2020).

Where no motion is filed under Neb. Ct. R. Pldg. § 6-1112, a hearing and ruling on a complaint to intervene is
not required any more than it would be for any other complaint, though the Supreme Court has indicated that a court
may exercise sua sponte its authority to exclude from the case an intervenor whose pleadings do not disclose a direct
interest in the matter in litigation. Carroll v. Gould, 308 Neb. 12, 952 N.W.2d 1 (2020).

While intervention under this section is a matter of right, the court may make a preliminary determination whether
the complaint in intervention sufficiently alleges the requisite interest, assuming the allegations set forth in the
complaint are true. Carroll v. Gould, 308 Neb. 12, 952 N.W.2d 1 (2020).

A parent in a juvenile action does not need to follow the intervention procedures set forth in this section and
sections 25-329 and 25-330 in order to participate in juvenile proceedings involving the parent's child. In re Interest
of Sloane O., 291 Neb. 892, 870 N.W.2d 110 (2015).

Alleged father's petition to intervene in child dependency proceeding was timely filed; the petition was filed less
than 1 month after adjudication, prior to the first disposition and placement hearing. In re Interest of Sarah H., 21
Neb. App. 441, 838 N.W.2d 389 (2013).
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25-329.

Only after a motion to dismiss or judgment on the pleadings attacking a complaint in intervention has been
overruled on the grounds that the complaint met the requirements of section 25-328 will the question later be
determined, when the action is finally decided, whether the allegations in the pleadings are true and that the proof
establishes the party seeking to intervene has an actual interest in the subject of the controversy. Carroll v. Gould,
308 Neb. 12,952 N.W.2d 1 (2020).

A parent in a juvenile action does not need to follow the intervention procedures set forth in this section and
sections 25-328 and 25-330 in order to participate in juvenile proceedings involving the parent's child. In re Interest
of Sloane O., 291 Neb. 892, 870 N.W.2d 110 (2015).

25-330.

A parent in a juvenile action does not need to follow the intervention procedures set forth in this section and
sections 25-328 and 25-329 in order to participate in juvenile proceedings involving the parent's child. In re Interest
of Sloane O., 291 Neb. 892, 870 N.W.2d 110 (2015).

25-505.01.

Although this section does not require service to be sent to the defendant's residence or restrict delivery to the
addressee, due process requires notice to be reasonably calculated to apprise interested parties of the pendency of
the action and to afford them the opportunity to present their objections. Capital One Bank v. Lehmann, 23 Neb.
App. 292, 869 N.W.2d 917 (2015).

25-510.02.

In analyzing the service of an agency, as when analyzing the option to serve an individual through certified mail
under section 25-508.01, appellate courts look to section 25-505.01(1)(c) for the requirements of service by certified
mail. Omaha Expo. & Racing v. Nebraska State Racing Comm., 307 Neb. 172, 949 N.W.2d 183 (2020).

25-516.01.

"Appearance of Counsel" filed by the defendant's attorneys was not a voluntary appearance which waived service
of the complaint because it did not request general relief from the court on an issue other than sufficiency of service
or process or personal jurisdiction. Stone Land & Livestock Co. v. HBE, 309 Neb. 970, 962 N.W.2d 903 (2021).

The voluntary appearance of a party is equivalent to service of process for purposes of personal jurisdiction;
parties cannot confer subject matter jurisdiction on a court by waiving statutory requirements for a court to obtain
jurisdiction through a voluntary appearance. J.S. v. Grand Island Public Schools, 297 Neb. 347, 899 N.W.2d 893
(2017).

Judicially noticed filings and the bill of exceptions in a prior modification proceeding between the parties showed
that the defendant made a general appearance in the subsequent modification proceeding by asking the trial court to
vacate an order, to disqualify the plaintiff's counsel, and to strike the complaint. Burns v. Burns, 293 Neb. 633, 879
N.W.2d 375 (2016).

By filing a suggestion in bankruptcy and an amended suggestion in bankruptcy, the party asked the court to bring
its powers into action on a matter other than the question of jurisdiction, thus making a general appearance and
waiving any defects in the service of process. Bayliss v. Clason, 26 Neb. App. 195, 918 N.W.2d 612 (2018).

Intended defendant's father, who bore same name as defendant without distinction of "Sr." or "Jr.," had no
obligation to assert affirmative defense of lack of jurisdiction or insufficient service either in answer or by motion,
in plaintiff's action for personal injuries, as grounds for permitting plaintiff to serve intended defendant rather than
dismissing complaint with prejudice; trial court acquired personal jurisdiction over father when father was served,
and there was no objection to service of summons on father. Rudd v. Debora, 20 Neb. App. 850, 835 N.W.2d 765
(2013).

25-520.01.
A personal representative must prove that it complied with the requirement that it mail published notice to

reasonably ascertainable creditors by showing that the personal representative made a reasonably diligent search,
such as a reasonably prudent person would make in view of the circumstances and must extend to those places
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where information is likely to be obtained and to those persons who would be likely to have information regarding
a decedent's creditors. In re Estate of Loder, 308 Neb. 210, 953 N.W.2d 541 (2021).

Because the appellant did not file an affidavit that complied with this section, the appellant's constructive service
was improper and the district court lacked personal jurisdiction over the appellee. Francisco v. Gonzalez, 301 Neb.
1045, 921 N.W.2d 350 (2019).

25-531.

The lis pendens statute does not operate to prevent a subsequent purchaser from fully participating as a party in a
quiet title action affecting the subject property. Brown v. Jacobsen Land & Cattle Co., 297 Neb. 541, 900 N.W.2d
765 (2017).

25-536.

Nebraska's long-arm statute extends Nebraska's jurisdiction over nonresidents having any contact with or
maintaining any relation to this state as far as the U.S. Constitution permits. It was the intention of the Legislature
to provide for the broadest allowable jurisdiction over nonresidents under Nebraska's long-arm statute, and when a
state construes its long-arm statute to confer jurisdiction to the fullest extent constitutionally permitted, the inquiry
collapses into the single question of whether jurisdiction comports with due process. Yeransian v. Willkie Farr, 305
Neb. 693, 942 N.W.2d 226 (2020).

Nebraska's long-arm statute extends Nebraska's jurisdiction over nonresidents having any contact with or
maintaining any relation to this state as far as the U.S. Constitution permits. Thus, courts need only look to the Due
Process Clause when determining personal jurisdiction. Lanham v. BNSF Railway Co., 305 Neb. 124, 939 N.W.2d
363 (2020).

If a Nebraska court's exercise of personal jurisdiction would comport with the Due Process Clause of the 14th
Amendment to the U.S. Constitution, it is authorized by subsection (2) of this section. Hand Cut Steaks Acquisitions
v. Lone Star Steakhouse, 298 Neb. 705, 905 N.W.2d 644 (2018).

An ongoing relationship, by itself, is not sufficient to establish personal jurisdiction. The quality and nature of the
ongoing business relationship is important, not just the fact that a business relationship exists. Roth Grading v.
Martin Bros. Constr., 25 Neb. App. 928, 916 N.W.2d 70 (2018).

The existence of a contract with a party in a forum state or the mere use of interstate facilities, such as telephones
and mail, does not, in and of itself, provide the necessary contacts for personal jurisdiction. Roth Grading v. Martin
Bros. Constr., 25 Neb. App. 928,916 N.W.2d 70 (2018).

To determine whether a defendant's contract supplies the contacts necessary for personal jurisdiction in a forum
state, a court is to consider the parties' prior negotiations and future contemplated consequences, along with the
terms of the contract and the parties' actual course of dealing. Roth Grading v. Martin Bros. Constr., 25 Neb. App.
928,916 N.W.2d 70 (2018).

Nebraska courts lacked personal jurisdiction over a wife to adjudicate personal matters that were incidences of
the parties' marriage, such as child custody, parenting time, child support, and division of property and debts, where
the wife and children never had contact with Nebraska, and the parties were married, had children, and separated in
Canada. Metzler v. Metzler, 25 Neb. App. 757, 913 N.W.2d 733 (2018).

25-538.

The district court considered the public interest factors of forum non conveniens and dismissed the plaintiff's
action, concluding that New York was a better forum. However, the district court failed to also consider the unique
circumstances of the case, namely, that a New York court had already dismissed the plaintiff's case because it
determined that the case should be heard in Nebraska pursuant to a forum selection clause in the parties' contract;
the New York court did not address the public interest factors of forum non conveniens in its decision. Given the
unique circumstances, rather than dismissing the action, the district court should have stayed the action on the
condition that the case is filed in and accepted by the New York courts. Milmar Food Group II v. Applied
Underwriters, 29 Neb. App. 714, 958 N.W.2d 920 (2021).

25-601.
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Under this section, a plaintiff has the right to dismiss an action without prejudice any time before final submission
of the case, so long as no counterclaim or setoff has been filed by an opposing party. HBI, L.L.C. v. Barnette, 305
Neb. 457, 941 N.W.2d 158 (2020).

A motion for summary judgment can be a final submission that will prevent voluntary dismissal under this section.
Millard Gutter Co. v. American Family Ins. Co., 300 Neb. 466, 915 N.W.2d 58 (2018).

25-824.

Arguments to vacate an arbitrator's award, although not meritorious, were not frivolous when the district court
had not explored what a party must show to demonstrate that an arbitrator exceeded his or her powers under the
Nebraska Uniform Arbitration Act or whether an arbitration award governed by the Nebraska Uniform Arbitration
Act could be vacated on the grounds that the arbitrator manifestly disregarded the law. City of Omaha v. Professional
Firefighters Assn., 309 Neb. 918, 963 N.W.2d 1 (2021).

A claim or defense that was not frivolous at its commencement may become frivolous over the course of discovery
and in light of pretrial rulings. McGill Restoration v. Lion Place Condo. Assn., 309 Neb. 202, 959 N.W.2d 251
(2021).

A cognizable claim brought with a reasonable belief that discovery would support its allegations is not frivolous.
George Clift Enters. v. Oshkosh Feedyard Corp., 306 Neb. 775, 947 N.W.2d 510 (2020).

Attorney fees may be assessed when a party persists in asserting a claim after it knows or reasonably should know
it would not prevail on the claim. George Clift Enters. v. Oshkosh Feedyard Corp., 306 Neb. 775, 947 N.W.2d 510
(2020).

A trial court's decision awarding or denying attorney fees under this section will be upheld absent an abuse of
discretion. Seldin v. Estate of Silverman, 305 Neb. 185, 939 N.W.2d 768 (2020).

Under subsection (2) of this section, attorney fees shall be awarded against a party who alleged a claim or defense
that the court determined was frivolous, interposed any part of the action solely for delay or harassment, or
unnecessarily expanded the proceeding by other improper conduct. Seldin v. Estate of Silverman, 305 Neb. 185,
939 N.W.2d 768 (2020).

Where an attorney pursues a motion for recusal that is frivolous or made in bad faith, the district court has
jurisdiction to enter a sanction under this statute when it is timely requested, regardless of whether the district court
lacked jurisdiction to adjudicate the merits of the underlying dispute. State of Florida v. Countrywide Truck Ins.
Agency, 294 Neb. 400, 883 N.W.2d 69 (2016).

When a motion for attorney fees under this section is made prior to the judgment of the court in which the
attorney's services were rendered, the judgment will not become final and appealable until the court has ruled upon
that motion. Murray v. Stine, 291 Neb. 125, 864 N.W.2d 386 (2015).

Subsection (2) of this section provides generally that a court can award reasonable attorney fees and court costs
against any attorney or party who has brought or defended a civil action that alleges a claim or defense that a court
determines is frivolous or made in bad faith. In re Guardianship of Aimee S., 26 Neb. App. 380, 920 N.W.2d 18
(2018).

The term "frivolous," as used in this section, providing for the award of attorney fees for the bringing of a frivolous

claim, connotes an improper motive or legal position so wholly without merit as to be ridiculous. Shandera v.
Schultz, 23 Neb. App. 521, 876 N.W.2d 667 (2016).

25-824.01.

In determining whether to assess attorney fees and costs and the amount to be assessed against offending attorneys
and parties, the court considers a number of factors, including, but not limited to, the 10 factors listed in this section.
In re Guardianship of Aimee S., 26 Neb. App. 380, 920 N.W.2d 18 (2018).

25-840.01.

The plaintiff's failure to request a retraction under this section constitutes an affirmative defense which must be
raised by the defendant prior to trial. Funk v. Lincoln-Lancaster Cty. Crime Stoppers, 294 Neb. 715, 885 N.W.2d 1
(2016).
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25-914.

A docket entry/journal entry contained in the "Judges Notes" constituted an interlocutory order disposing of the
party's motion to alter or amend; it did not need to be a separate file-stamped document. Pearce v. Mutual of Omaha
Ins. Co., 28 Neb. App. 410, 945 N.W.2d 516 (2020).

An unsigned journal entry without a file stamp can constitute an interlocutory order; but it cannot constitute a
final, appealable order, particularly when it does not dispose of all issues. Pearce v. Mutual of Omaha Ins. Co., 28
Neb. App. 410, 945 N.W.2d 516 (2020).

25-1011.

No substantial right was affected where the judgment debtor unsuccessfully objected to a garnishment pursuant
to this section. Shawn E. on behalf of Grace E. v. Diane S., 300 Neb. 289, 912 N.W.2d 920 (2018).

25-1030.
If a garnishor fails to file an application to determine the garnishee's liability within 20 days of when the

garnishee's answers to interrogatories are filed, this section prescribes an unequivocal and mandatory conclusion
that the garnishee shall be released and discharged. Huntington v. Pedersen, 294 Neb. 294, 883 N.W.2d 48 (2016).

25-1090.

An order confirming a public sale is a final order, because it both is an order disposing of receivership property
and gives the receiver directions. Priesner v. Starry, 300 Neb. 81, 912 N.W.2d 249 (2018).

An order of further direction to the receiver to release liens before continuing with the public sale is a final order.
Priesner v. Starry, 300 Neb. 81, 912 N.W.2d 249 (2018).

A summary judgment in a receiver's favor finding that he is not liable to an intervenor for a claim is a "direction"
to a receiver from which an appeal is allowable; such summary judgment is "final" because it fully and completely
determines the dispute between the intervenor and the receiver. Sutton v. Killham, 19 Neb. App. 842, 820 N.W.2d
292 (2012).

25-1113.

A trial court's failure to mark a jury instruction as "given" or "refused" pursuant to this section is not available as

error on appeal in the absence of an objection made on these statutory grounds at trial. Schuemann v. Menard, Inc.,

27 Neb. App. 977, 938 N.W.2d 378 (2020).

25-1114.

An objection that jury instructions were not filed by the clerk before being read to the jury as required by this
section must be made when or before the instructions are read, or the objection is waived. Schuemann v. Menard,
Inc., 27 Neb. App. 977, 938 N.W.2d 378 (2020).

25-1116.

The failure of the court to notify counsel of a jury's question is reversible error only if prejudice results. Facilities
Cost Mgmt. Group v. Otoe Cty. Sch. Dist., 298 Neb. 777, 906 N.W.2d 1 (2018).

25-1126.

The client is bound by the attorney's choice to waive a jury trial in a civil action. McGill Restoration v. Lion Place
Condo. Assn., 309 Neb. 202, 959 N.W.2d 251 (2021).

25-1127.

Under this section, in the absence of a request by a party for specific findings, a trial court is not required to make
detailed findings of fact and need only make its findings generally for the prevailing party. Cullinane v. Beverly
Enters. - Neb., 300 Neb. 210, 912 N.W.2d 774 (2018).
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In the absence of a request by a party for specific findings, a trial court is not required to make detailed findings
of fact and need only make its findings generally for the prevailing party. Lesser v. Eagle Hills Homeowners' Assn.,
20 Neb. App. 423, 824 N.W.2d 77 (2012).

25-1129.

A referee's factual findings are entitled to some deference, but no such deference is owed to the referee's
conclusions or recommendations. Becher v. Becher, 299 Neb. 206, 908 N.W.2d 12 (2018).

25-1131.

A district court is not required to make specific findings that a referee's factual findings are against the clear
weight of the evidence. Becher v. Becher, 299 Neb. 206, 908 N.W.2d 12 (2018).

25-1140.

In order for the appellate court to consider evidence, the evidence must be marked, identified, and made a part of
the bill of exceptions at the trial court. Bohling v. Bohling, 304 Neb. 968, 937 N.W.2d 855 (2020).

The party appealing has the responsibility of including within the bill of exceptions matters from the record which
the party believes are material to the issues presented for review. State v. Saylor, 294 Neb. 492, 883 N.W.2d 334
(2016).

25-1141.

This section does not apply to testimony given by a different witness when no objection is made to that witness'
testimony. State v. Pope, 305 Neb. 912, 943 N.W.2d 294 (2020).

This section applies to objections made to the testimony of the same nature by the same witness and therefore
does not apply to objections made to a demonstrative exhibit and/or statements made by the prosecutor during
closing arguments. State v. Howard, 26 Neb. App. 628, 921 N.W.2d 869 (2018).

25-1142.

A motion for new trial, under this section, is not an effective motion to terminate the running of time to file notice
of an appeal when the court grants a motion for summary judgement. Clarke v. First Nat. Bank of Omaha, 296 Neb.
632, 895 N.W.2d 284 (2017).

In a trial to establish custody of a child born out of wedlock, a mother's rights were not substantially affected as
a result of the father's failure to answer interrogatories. State on behalf of Keegan M. v. Joshua M., 20 Neb. App.
411, 824 N.W.2d 383 (2012).

25-1144.01.

A motion for new trial filed after the court announced the jury verdict but before the entry of judgment is treated
as filed after the entry of judgment and on the day thereof and is an effective terminating motion. Lindsay Internat.
Sales & Serv. v. Wegener, 297 Neb. 788, 901 N.W.2d 278 (2017).

The trial court's unsigned journal entry that was sent to both parties was the court's announcement of its decision,
and thus, the defendant's motion for new trial, which was filed after the court sent the unsigned journal entry to the
parties but before the court entered the marital dissolution decree, was effective under this section. Despain v.
Despain, 290 Neb. 32, 858 N.W.2d 566 (2015).

25-1148.

An appellate court will assess motions to continue a trial that do not fully comply with the rule governing requests
for continuance in the broader context of the parties' substantial rights. State on behalf of Keegan M. v. Joshua M.,
20 Neb. App. 411, 824 N.W.2d 383 (2012).

An application for continuance shall state the grounds upon which the application is made and be supported by

affidavits of persons competent to testify as witnesses in proof of and setting forth the facts upon which such
continuance is asked. State v. Vela-Montes, 19 Neb. App. 378, 807 N.W.2d 544 (2011).
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Noncompliance with the clear mandates of this section is merely a factor to be considered in determining whether
the trial court abused its discretion in ruling upon a motion for continuance. State v. Vela-Montes, 19 Neb. App.
378, 807 N.W.2d 544 (2011).

25-1241.

In connection with an affidavit, a notary public completes a certificate, known as a jurat, which confirms that the
affiant appeared before the notary, attested to the truth of his or her statements, and signed the affidavit. AVG
Partners I v. Genesis Health Clubs, 307 Neb. 47, 948 N.W.2d 212 (2020).

Unless required by statute, an omission in a jurat that an affidavit was sworn to will not be fatal if the fact
otherwise appears. AVG Partners I v. Genesis Health Clubs, 307 Neb. 47, 948 N.W.2d 212 (2020).

25-12,125.

Under this section, the presumption that a statement was taken under duress may be rebutted by evidence that the
statement was not made under duress. Schuemann v. Menard, Inc., 27 Neb. App. 977, 938 N.W.2d 378 (2020).

25-1301.

A criminal judgment is not final for purposes of appeal until a file-stamped sentencing order is entered by the
clerk. State v. Melton, 308 Neb. 159, 953 N.W.2d 246 (2021).

A final judgment is one that disposes of the case either by dismissing it before hearing is had upon the merits, or
after trial by rendition of judgment for the plaintiff or defendant. Conversely, every direction of a court or judge,
made or entered in writing and not included in a judgment, is an order. Boyd v. Cook, 298 Neb. 819, 906 N.W.2d
31 (2018).

A docket entry that is neither signed nor file stamped is not a final order. State v. Meints, 291 Neb. 869, 869
N.W.2d 343 (2015).

A docket entry/journal entry contained in the "Judges Notes" constituted an interlocutory order disposing of the
party's motion to alter or amend; it did not need to be a separate file-stamped document. Pearce v. Mutual of Omaha
Ins. Co., 28 Neb. App. 410, 945 N.W.2d 516 (2020).

An unsigned journal entry without a file stamp can constitute an interlocutory order; but it cannot constitute a
final, appealable order, particularly when it does not dispose of all issues. Pearce v. Mutual of Omaha Ins. Co., 28
Neb. App. 410, 945 N.W.2d 516 (2020).

25-1315.

This section is implicated where a habeas corpus petition is asserted in the same action as a petition in error, and
therefore a party must wait to appeal until the court enters a "final order" within the meaning of section 25-1902
that addresses both petitions, or the court expressly directs the entry of a final order regarding the habeas corpus
petition and determines that there is no just reason for delay of an immediate appeal. Tyrrell v. Frakes, 309 Neb. 85,
958 N.W.2d 673 (2021).

Absent a specific statute allowing an immediate appeal, when the proceedings below involve multiple claims for
relief or multiple parties, and the court has adjudicated fewer than all the claims or the rights and liabilities of fewer
than all the parties, this section controls. TDP Phase One v. The Club at the Yard, 307 Neb. 795, 950 N.W.2d 640
(2020).

In an action for forcible entry and detainer, the plain language of section 25-21,233 does not allow an immediate
appeal of an order of restitution when the order implicates this section, meaning the order adjudicates fewer than all
claims for relief or the rights and liabilities of fewer than all the parties, without being certified pursuant to
subsection (1) of this section. TDP Phase One v. The Club at the Yard, 307 Neb. 795, 950 N.W.2d 640 (2020).

This section was implicated in a paternity action initiated for two children where (1) the presumptive father filed
a cross-claim against the mother for custody and visitation as to one child and a counterclaim against the State for
disestablishment of paternity as to the other child and (2) the district court granted disestablishment of paternity but
did not determine the custody issues as to the other child. State on behalf of Marcelo K. & Rycki K. v. Ricky K.,
300 Neb. 179, 912 N.W.2d 747 (2018).
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This section provides that when a case involves multiple claims or multiple parties, a party may generally only
appeal when all claims and the rights of all parties have been resolved. If a court issues an order that is final as to
some, but not all, of the claims or parties, such an order is appealable only upon an express determination that there
is no just reason for delay and upon an express direction for the entry of judgment. In the absence of such an entry
of judgment, orders adjudicating fewer than all claims or the rights of fewer than all the parties are not final and are
subject to revision at any time before the entry of judgment adjudicating all the claims and the rights and liabilities
of all the parties. Thus, absent an entry of judgment under this section, no appeal will lie unless all claims have been
disposed as to all parties in the case. Boyd v. Cook, 298 Neb. 819, 906 N.W.2d 31 (2018).

The trial court should not have certified as final its order resolving a claim against the trustee where the trustee's
third-party claim for contribution was unresolved and nothing in the record suggested that a delay of a few months
before the third-party complaint would be ready for trial would cause an unusual hardship for the parties. Rafert v.
Meyer, 298 Neb. 461, 905 N.W.2d 30 (2017).

This section does not modify final order jurisprudence as it regards orders denying intervention. Streck, Inc. v.
Ryan Family, 297 Neb. 773, 901 N.W.2d 284 (2017).

In enacting this section, the Legislature did not amend the partition statutes or attempt to change the effect of
prior jurisprudence. Both before and after the adoption of this section, section 25-2179 characterized the settlement
of all ownership rights as a "judgment" and Nebraska case law characterizes the order as a final order. Guardian
Tax Partners v. Skrupa Invest. Co., 295 Neb. 639, 889 N.W.2d 825 (2017).

An order granting a lender's motions for summary judgment to enforce a guaranty, but failing to adjudicate a
cross-claim and not directing the entry of final judgment under this section, is not a judgment sufficient to support
execution or garnishment in aid of execution. Cattle Nat. Bank & Trust Co. v. Watson, 293 Neb. 943, 880 N.W.2d
906 (2016).

One may bring an appeal pursuant to subsection (1) of this section governing entry of a final judgment as to fewer
than all of the claims or parties only when (1) multiple causes of action or multiple parties are present, (2) the court
enters a "final order" as to one or more but fewer than all of the causes of action or parties, and (3) the trial court
expressly directs the entry of such final order and expressly determines that there is no just reason for delay of an
immediate appeal. Southwest Omaha Hospitality v. Werner-Robertson, 20 Neb. App. 930, 834 N.W.2d 617 (2013).

Without an express determination that there is no reason for delay and an express direction for the entry of final
judgment from the trial court, an appellate court is without jurisdiction to hear an appeal from an order that does not
dispose of all of the claims against all of the parties. Abante, LLC v. Premier Fighter, 19 Neb. App. 730, 814 N.W.2d
109 (2012).

25-1316.

Where offsetting claims and counterclaims were tried separately, the final judgment did not occur until all claims
were adjudicated and both jury verdicts were accepted by the district court. VKGS v. Planet Bingo, 309 Neb. 950,
962 N.W.2d 909 (2021).

25-1329.

A judgment entered by the district court at the conclusion of an error proceeding pursuant to sections 25-1901 to
25-1908 is a judgment within the meaning of this section. McEwen v. Nebraska State College Sys., 303 Neb. 552,
931 N.W.2d 120 (2019).

A second motion to reconsider a final order entered 11 days earlier did not terminate the time for filing a notice
of appeal, and because appellant did not appeal within 30 days of the overruling of his first motion to reconsider—
which was properly construed as a motion to alter or amend—the appellate court lacked jurisdiction over the appeal.
Bryson L. v. Izabella L., 302 Neb. 145, 921 N.W.2d 829 (2019).

A motion to alter or amend filed more than 10 days after the court's denial of a postconviction claim does not
terminate or extend the time to appeal that denial. State v. Lotter, 301 Neb. 125, 917 N.W.2d 850 (2018).

A motion for reconsideration is the functional equivalent of a motion to alter or amend a judgment. Clarke v. First
Nat. Bank of Omaha, 296 Neb. 632, 895 N.W.2d 284 (2017).

In order to qualify for treatment as a motion to alter or amend a judgment, the motion must be filed no later than
10 days after the entry of judgment, as required under this section, and must seek substantive alteration of the
judgment. Bayliss v. Clason, 26 Neb. App. 195, 918 N.W.2d 612 (2018).

19 2022 Cumulative Supplement



ANNOTATIONS

Under this section, a motion for reconsideration is the functional equivalent of a motion to alter or amend a
judgment. Bayliss v. Clason, 26 Neb. App. 195, 918 N.W.2d 612 (2018).

Under this section, if a postjudgment motion seeks a substantive alteration of the judgment—as opposed to the
correction of clerical errors or relief wholly collateral to the judgment—a court may treat the motion as one to alter
or amend the judgment. Bayliss v. Clason, 26 Neb. App. 195,918 N.W.2d 612 (2018).

25-1332.

Summary judgment is proper when the pleadings and the evidence admitted at the hearing disclose that there is
no genuine issue as to any material fact or as to the ultimate inferences that may be drawn from those facts and that
the moving party is entitled to judgment as a matter of law. Stackhouse v. Gaver, 19 Neb. App. 117, 801 N.W.2d
260 (2011).

25-1334.

The trial court's consideration of a nursing home director's affidavit, when deciding a motion for summary
judgment, was not plain error in a negligence action arising from a nursing home resident's death after an alleged
fall from bed, where the director had sufficient personal knowledge, the affidavit set forth facts that would be
admissible, and the director was competent to testify to the matters stated. Apkan v. Life Care Centers of America,
26 Neb. App. 154,918 N.W.2d 601 (2018).

The affidavit of a county's planning director, which attached the zoning regulations at issue, was material and
relevant, even if the portion of the affidavit containing the affiant's interpretation of the regulation and its
applicability was inadmissible. Dowd Grain Co. v. County of Sarpy, 19 Neb. App. 550, 810 N.W.2d 182 (2012).

25-1335.

This section provides a safeguard against an improvident or premature grant of summary judgment. George Clift
Enters. v. Oshkosh Feedyard Corp., 306 Neb. 775, 947 N.W.2d 510 (2020).

25-1401.

A survival action is personal to the decedent for damages suffered by the decedent between the wrongful act and
his or her death, and recovery for such damage belongs to the decedent's estate and is administered as an estate
asset. In re Estate of McConnell, 28 Neb. App. 303, 943 N.W.2d 722 (2020).

A wrongful death action and a survival action are two distinct causes of action which may be brought by a
decedent's personal representative. Although they are frequently joined in a single action, they are conceptually
separate. In re Estate of McConnell, 28 Neb. App. 303, 943 N.W.2d 722 (2020).

Although damages for pain and suffering may be difficult to compute, that cannot preclude the entry of damages
where they are appropriate as discernible by sufficient evidence. The amount of damages is a matter solely for the
fact finder. In re Estate of McConnell, 28 Neb. App. 303, 943 N.W.2d 722 (2020).

An action under Nebraska's survival statute is the continuance of the decedent's own right of action, which he or
she possessed prior to his or her death. The survival action is brought on behalf of the decedent's estate and
encompasses the decedent's claim for predeath pain and suffering, medical expenses, funeral and burial expenses,
and any loss of earnings sustained by the decedent, from the time of the injury up until his or her death. In re Estate
of McConnell, 28 Neb. App. 303, 943 N.W.2d 722 (2020).

The same individuals may stand to recover in both a wrongful death and a survival action, as the decedent's next
of kin may also be beneficiaries of a survival claim under the decedent's will or the laws of intestate succession. In
re Estate of McConnell, 28 Neb. App. 303, 943 N.W.2d 722 (2020).

25-1420.

A judgment is not a contract for purposes of the tolling provision of section 25-216. Nelssen v. Ritchie, 304 Neb.
346, 934 N.W.2d 377 (2019).

25-1506.
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When the party sought a stay more than 20 days after the initial foreclosure decree, but less than 20 days after the
supplemental decree, the party was not entitled to a stay. Mutual of Omaha Bank v. Watson, 301 Neb. 833, 920
N.W.2d 284 (2018).

25-1558.

The basic subsistence limitation under the child support guidelines was not applicable to reduce the amount being
withheld from the father's monthly Social Security benefits to pay his child support arrearages. Ybarra v. Ybarra,
28 Neb. App. 216, 943 N.W.2d 447 (2020).

25-1635.

Absent a reasonable ground for investigating jury misconduct or corruption, a party cannot use posttrial interviews
with jurors as a "fishing expedition" to find some reason to attack a verdict. Golnick v. Callender, 290 Neb. 395,
860 N.W.2d 180 (2015).

Because there is no constitutional right to obtain information about a jury's deliberations, a court's discretion under
this section to disclose juror information for good cause shown after a verdict should be tempered by the restrictions
imposed under section 27-606(2). Golnick v. Callender, 290 Neb. 395, 860 N.W.2d 180 (2015).

25-1708.

This section does not apply to a discretionary award of reasonable litigation expenses under either 18 U.S.C. 2520
or section 86-297. Brumbaugh v. Bendorf, 306 Neb. 250, 945 N.W.2d 116 (2020).

The scope of the exception to this section is limited to a plaintiff's waiver or release of costs in writing. Credit
Mgmt. Servs. v. Jefferson, 290 Neb. 664, 861 N.W.2d 432 (2015).

This section does not provide for an exception where the defendant voluntarily paid the plaintiff's claim after the
action was filed but before a judgment was entered. Credit Mgmt. Servs. v. Jefferson, 290 Neb. 664, 861 N.W.2d
432 (2015).

25-1711.

This section governs the taxation of costs in equitable actions and does not require the court to tax costs to the
unsuccessful party. Mock v. Neumeister, 296 Neb. 376, 892 N.W.2d 569 (2017).

25-1803.

The mere fact that the State has not been successful in an appellate court does not mean its position was not
substantially justified. In re Interest of A.A. et al., 308 Neb. 749, 957 N.W.2d 138 (2021).

This section does not waive sovereign immunity regarding attorney fees and expenses incurred to defend against
positions taken against particular parties on particular motions within an action that was, as a whole, substantially
justified. In re Interest of A.A. et al., 308 Neb. 749, 957 N.W.2d 138 (2021).

A judgment does not become final and appealable until the trial court has ruled upon a pending request for attorney
fees made pursuant to state statute. Webb v. Nebraska Dept. of Health & Human Servs., 301 Neb. 810, 920 N.W.2d
268 (2018).

A party seeking fees authorized by state law must make a request for such fees prior to a judgment in the cause.
Webb v. Nebraska Dept. of Health & Human Servs., 301 Neb. 810, 920 N.W.2d 268 (2018).

Attorney fees awarded pursuant to this section are generally treated as an element of court costs, and an award of
costs in a judgment is considered a part of the judgment. Webb v. Nebraska Dept. of Health & Human Servs., 301
Neb. 810, 920 N.W.2d 268 (2018).

25-1901.

Regardless of whether collective bargaining is generally legislatively authorized, the adjudicatory procedures set
forth in a collective bargaining agreement for a committee that was never expressly contemplated by the Legislature
do not establish any tribunal, board, or officer inferior in jurisdiction to the district court, which is capable of
rendering judgments and final orders in the exercise of judicial functions for purposes of review by a petition in
error. Champion v. Hall County, 309 Neb. 55, 958 N.W.2d 396 (2021).
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The mere act of deciding a question of adjudicative fact after an evidentiary hearing, when the law has not
contemplated the entity and any power to exercise judicial functions, does not render any tribunal's, board's, or
officer's decision reviewable in district court by a petition in error. Champion v. Hall County, 309 Neb. 55, 958
N.W.2d 396 (2021).

Sheriffs' merit commissions are considered "tribunals" under this section. Schaffer v. Cass County, 290 Neb. 892,
863 N.W.2d 143 (2015).

An action brought by a county employee alleging that administrative discipline imposed upon him by his
employer was a breach of contract was, at its core, an appeal of the decision of an administrative body denying a
grievance and must comply with the petition in error statutes. Turnbull v. County of Pawnee, 19 Neb. App. 43, 810
N.W.2d 172 (2011).

25-1902.

An order which set aside a default order of modification of child support and allowed the obligor an opportunity
to answer and defend was not a final order, because it did not affect a substantial right of the parties in the subject
action. Porter v. Porter, 309 Neb. 167, 959 N.W.2d 235 (2021).

Although requiring a probationer to live in a specific location might affect a substantial right in some cases, here
the probationer was merely allowed to continue residing in Kansas instead of Nebraska. Thus, allowing her to
continue living in Kansas did not affect the subject matter of the litigation by diminishing a claim or defense that
was available to her. Therefore, because no substantial right was affected by the amended order of probation, the
amended order was not a final, appealable order. State v. Reames, 308 Neb. 361, 953 N.W.2d 807 (2021).

An order ending a discrete phase of probate proceedings is a final, appealable order, but one that is merely
preliminary to such an order is not. In re Estate of Larson, 308 Neb. 240, 953 N.W.2d 535 (2021).

An order denying a biological father's motion for placement is not a mere continuation of a prior order of
temporary physical custody when the court's order was its first adjudication of the father's parental right to temporary
custody. In re Interest of A.A. et al., 307 Neb. 817, 951 N.W.2d 144 (2020).

An order which changed a parenting time schedule on a temporary basis and was set for a review hearing in 4 2
months did not affect a substantial right and, thus, was not a final order. Yori v. Helms, 307 Neb. 375, 949
N.W.2d 325 (2020).

A trial court's order denying a judgment debtor's motion to quash and vacate a foreign judgment affected a
substantial right, and thus, the order was a final, appealable order; once the court ordered garnishment of the debtor's
bank account, forcing him to postpone his appeal from such an order would have significantly undermined his right
to the use and enjoyment of his property. Gem City Bone & Joint v. Meister, 306 Neb. 710, 947 N.W.2d 302 (2020).

The order granting an application to proceed in forma pauperis is not a final, appealable order because it does not
affect a substantial right. State v. Fredrickson, 306 Neb. 81, 943 N.W.2d 701 (2020).

When there has been an amendment to the final order statute to make a previously interlocutory order a final
order, it is a procedural change and not a substantive change and is therefore binding upon a tribunal upon the
effective date of the amendment; this allows a party to file an appeal if the amendment took place within 30 days of
the interlocutory order. Great Northern Ins. Co. v. Transit Auth. of Omaha, 305 Neb. 609, 941 N.W.2d 497 (2020).

An order overruling a plea in bar was not a final, appealable order, where the defendant's plea in bar did not
present a colorable double jeopardy claim. State v. Kelley, 305 Neb. 409, 940 N.W.2d 568 (2020).

An order finding a defendant to be indigent and appointing appellate counsel at the county's expense did not affect
a substantial right of the parties and was not a final order for purposes of appeal, where the order did not obligate
the county to pay any specific amount or set a deadline for payment, such determinations were to be the subject of
future proceedings addressing the question of reasonable attorney fees, and the State had the ability to challenge the
findings of indigency and recoup any subsequently expended funds from the defendant. State v. Fredrickson, 305
Neb. 165, 939 N.W.2d 385 (2020).

An order denying a motion to modify or eliminate a probation condition is a final, appealable order. State v.
Paulsen, 304 Neb. 21, 932 N.W.2d 849 (2019).

An order reinstating a case does not affect a substantial right merely because reinstatement would affect a defense
in a future hypothetical action. Fidler v. Life Care Centers of America, 301 Neb. 724, 919 N.W.2d 903 (2018).
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Not every order vacating a dismissal and reinstating a case is final and appealable; rather, the statutory criteria of
this section must be applied to determine whether the order appealed from is final. Fidler v. Life Care Centers of
America, 301 Neb. 724, 919 N.W.2d 903 (2018).

Under this section, the denial of a motion to compel arbitration is a final, appealable order, because it affects a
substantial right and is made in a special proceeding. Cullinane v. Beverly Enters. - Neb., 300 Neb. 210, 912 N.W.2d
774 (2018).

An order affecting a substantial right that is issued upon a summary application in an action after judgment is an
order ruling on a postjudgment motion in an action. State v. Coble, 299 Neb. 434, 908 N.W.2d 646 (2018).

An order on a motion seeking to remove the record of a criminal citation from the public record under section
29-3523 affects a substantial right for purposes of this section. State v. Coble, 299 Neb. 434, 908 N.W.2d 646
(2018).

Final orders and judgments issued by a county court may be appealed to district court. A district court order
affirming, reversing, or remanding an order or judgment of the county court is itself a final order that an appellate
court has jurisdiction to review. State v. Coble, 299 Neb. 434, 908 N.W.2d 646 (2018).

An order issuing a stay within an action is generally not appealable. But a stay that is tantamount to a dismissal
of an action or has the effect of a permanent denial of the requested relief is a final order. Boyd v. Cook, 298 Neb.
819,906 N.W.2d 31 (2018).

Generally, an order of dismissal is a final, appealable order. Boyd v. Cook, 298 Neb. 819, 906 N.W.2d 31 (2018).

The only three types of final orders which may be reviewed on appeal are (1) an order which affects a substantial
right and which determines the action and prevents a judgment, (2) an order affecting a substantial right made during
a special proceeding, and (3) an order affecting a substantial right made on summary application in an action after
judgment is rendered. Boyd v. Cook, 298 Neb. 819, 906 N.W.2d 31 (2018).

A determination of the statute of limitations governing the prosecution of a criminal charge has no bearing on the
correctness of a speedy trial determination. State v. Gill, 297 Neb. 852, 901 N.W.2d 679 (2017).

Even if, in the face of a defendant's insistence, a court refuses to rule on the merits of a motion to quash an
information on limitations grounds, the court's refusal to rule would be no more final, for purposes of an appeal,
than a ruling on the motion would have been. State v. Gill, 297 Neb. 852, 901 N.W.2d 679 (2017).

The illegality of an arrest gives rise only to "collateral" rights and remedies in the underlying criminal action,
which are effectively vindicated on appeal from the judgment. Dugan v. State, 297 Neb. 444, 900 N.W.2d 528
(2017).

An order that merely holds bond funds in the court and does not state who is entitled to the funds is not a final,
appealable order. State v. McColery, 297 Neb. 53, 898 N.W.2d 349 (2017).

Under this section, an order is final for purposes of appeal if it affects a substantial right and (1) determines the
action and prevents a judgment, (2) is made during a special proceeding, or (3) is made on summary application in
an action after judgment is rendered. State v. McColery, 297 Neb. 53, 898 N.W.2d 349 (2017).

An order disqualifying counsel in a civil case is not a final, appealable order, overruling Richardson v. Griffiths,
251 Neb. 825, 560 N.W.2d 430 (1997), and cases relying upon it. Heckman v. Marchio, 296 Neb. 458, 894 N.W.2d
296 (2017).

An order imposing a discovery sanction was not a final order; it did not dispose of the whole merits of the case,
was not made during a special proceeding, and was not made after a judgment was rendered. Ginger Cove Common
Area Co. v. Wiekhorst, 296 Neb. 416, 893 N.W.2d 467 (2017).

An order refusing to vacate a discovery sanction order was not a final order, because it did not affect a substantial
right. Ginger Cove Common Area Co. v. Wiekhorst, 296 Neb. 416, 893 N.W.2d 467 (2017).

The language in Peterson v. Damoude, 95 Neb. 469, 145 N.W. 847 (1914), concerning the appealability of orders

in a partition action, harmonizes the final order language of this section with the partition procedure mandated by
section 25-2179. Guardian Tax Partners v. Skrupa Invest. Co., 295 Neb. 639, 889 N.W.2d 825 (2017).
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The denial of a motion to transfer a criminal case from district court to juvenile court is not final and appealable
under this section. State v. Bluett, 295 Neb. 369, 889 N.W.2d 83 (2016).

An order changing a permanency plan in a juvenile case adjudicated under section 43-247(3)(a) does not
necessarily affect a substantial right of the parent for purposes of this section when the order continues prior orders
directed at family preservation and reunification or remedying the reasons that led to the adjudication. In re Interest
of LeVanta S., 295 Neb. 151, 887 N.W.2d 502 (2016).

Juvenile court proceedings are "special proceedings" for purposes of this section. In re Interest of LeVanta S.,
295 Neb. 151, 887 N.W.2d 502 (2016).

Subsequent review orders in a juvenile case adjudicated under section 43-247(3)(a) do not typically affect a
substantial right for purposes of appeal under this section, because the parent has been given the full and fair
opportunity to respond to the allegations at the adjudication stage. In re Interest of LeVanta S., 295 Neb. 151, 887
N.W.2d 502 (2016).

Under this section, an order in a juvenile case adjudicated under section 43-247(3)(a), which order continues prior
dispositional orders but changes the permanency objective from family reunification to another objective, is a final,
appealable order only if the parent's ability to achieve rehabilitation and family reunification has been clearly
eliminated, because such an order affects a substantial right. In re Interest of LeVanta S., 295 Neb. 151, 887 N.W.2d
502 (2016).

Orders overruling a guarantor's and a coguarantor's objections to writs of execution and garnishment were orders
made on summary application after judgment was rendered and affected the guarantor's and coguarantor's
substantial rights and, thus, were final and appealable. Cattle Nat. Bank & Trust Co. v. Watson, 293 Neb. 943, 880
N.W.2d 906 (2016).

A finding of abandonment under section 43-104(2)(b) in an ongoing adoption proceeding is not a final, appealable
order; such a finding does not terminate parental rights or standing in the proceedings, but merely eliminates the
need for the abandoning parent's consent and authorizes the execution of substitute consent, and such finding has
no real and immediate effect on parental obligations, visitation, custody, or other matters pertaining to the parent's
contact with the child during the pendency of the final judgment granting or denying the petition for adoption. In re
Adoption of Madysen S. et al., 293 Neb. 646, 879 N.W.2d 34 (2016).

An order overruling a motion to terminate parental rights is a final, appealable order. In re Interest of Isabel P. et
al., 293 Neb. 62, 875 N.W.2d 848 (2016).

An order of the trial court issuing a warrant for a defendant's arrest and commitment upon finding that the
Department of Correctional Services had erroneously released the defendant before his mandatory discharge date
was an order on summary application relating to a final judgment (the defendant's sentence). But the order did not
affect a substantial right necessary to qualify for immediate appeal. The trial court was not deciding any important
right or issue affecting the subject matter of the underlying criminal action or of any rights allegedly derived from
the mistaken release, and the trial court did not diminish any claim or defense that was available to the defendant
prior to the order for an arrest and commitment warrant. State v. Jackson, 291 Neb. 908, 870 N.W.2d 133 (2015).

An order dismissing a case "subject to being reinstated" upon the filing of a motion for reinstatement within 14
days is conditional and, thus, not a final order. State v. Meints, 291 Neb. 869, 869 N.W.2d 343 (2015).

An order in a juvenile proceeding merely finding the federal Indian Child Welfare Act of 1978 and the Nebraska
Indian Child Welfare Act applicable, without further adjudicative or dispositive action, is not a final order within
the meaning of this section. In re Interest of Jassenia H., 291 Neb. 107, 864 N.W.2d 242 (2015).

A court's temporary injunction or stay that merely preserves the status quo pending a further order is not an order
that amounts to a dismissal of the action or that permanently denies relief to a party. So it is not a final, appealable
order. Shasta Linen Supply v. Applied Underwriters, 290 Neb. 640, 861 N.W.2d 425 (2015).

A motion to compel arbitration invokes a special proceeding. An order that compels arbitration or stays court
proceedings pending arbitration divests the court of jurisdiction to hear the parties' dispute and determines
arbitrability. Accordingly, it is a final, appealable order. Shasta Linen Supply v. Applied Underwriters, 290 Neb.
640, 861 N.W.2d 425 (2015).

When an appeal presents two jurisdictional issues—whether a party has appealed from a final order or judgment

and whether the lower court had jurisdiction over the parties' dispute—the first step in determining appellate
jurisdiction is to determine whether the lower court's order was final and appealable. Shasta Linen Supply v. Applied
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Underwriters, 290 Neb. 640, 861 N.W.2d 425 (2015); Big John's Billiards v. State, 283 Neb. 496, 811 N.W.2d 205
(2012).

Juvenile court orders which changed the permanency objective from reunification to adoption, with concurrent
plans that did not include reunification with the mother, were appealable even though they contained many of the
same goals and strategies as previous orders, because an oral statement by the juvenile court from the bench had the
effect of ending any services aimed at reunification with the mother and, thus, affected the mother's substantial
rights. In re Interest of Octavio B. et al., 290 Neb. 589, 861 N.W.2d 415 (2015).

The three types of final orders which may be reviewed on appeal are (1) an order which affects a substantial right
in an action and which in effect determines the action and prevents a judgment, (2) an order affecting a substantial
right made during a special proceeding, and (3) an order affecting a substantial right made on summary application
in an action after a judgment is rendered. Kilgore v. Nebraska Dept. of Health & Human Servs., 277 Neb. 456, 763
N.W.2d 77 (2009); State v. Bjorklund, 258 Neb. 432, 604 N.W.2d 169 (2000); State v. Silvers, 255 Neb. 702, 587
N.W.2d 325 (1998); In re Interest of Anthony G., 255 Neb. 442, 586 N.W.2d 427 (1998); State v. Kula, 254 Neb.
962, 579 N.W.2d 541 (1998); Hull v. Aetna Ins. Co., 247 Neb. 713, 529 N.W.2d 783 (1995); Rohde v. Farmers
Alliance Mut. Ins. Co., 244 Neb. 863, 509 N.W.2d 618 (1994); Jarrett v. Eichler, 244 Neb. 310, 506 N.W.2d 682
(1993); In re Interest of R.G., 238 Neb. 405, 470 N.W.2d 780 (1991); Abante, LLC v. Premier Fighter, 19 Neb.
App. 730, 814 N.W.2d 109 (2012); Michael B. v. Donna M., 11 Neb. App. 346, 652 N.W.2d 618 (2002); Jacobson
v. Jacobson, 10 Neb. App. 622, 635 N.W.2d 272 (2001); O'Connor v. Kaufman, 6 Neb. App. 382, 574 N.W.2d 513
(1998).

A juvenile court order ceasing reasonable efforts and rejecting the permanency plan of reunification affected a
substantial right of the parent, and thus was a final, appealable order that had to be appealed within 30 days; it did
not matter that the court's order did not also simultaneously specify a new permanency plan, but instead returned
the case to the Department of Health and Human Services for alternative permanency planning recommendations.
In re Interest of LeAntonaé D. et al., 28 Neb. App. 144, 942 N.W.2d 784 (2020).

Under the collateral order doctrine, the denial of a claim for qualified immunity is appealable, notwithstanding
the absence of a final judgment, if the denial of immunity turns on a question of law. D.M. v. State, 25 Neb. App.
596,911 N.W.2d 621 (2018).

An appellate court may review three types of final orders: (1) an order that affects a substantial right and that
determines the action and prevents a judgment, (2) an order that affects a substantial right made during a special
proceeding, and (3) an order that affects a substantial right made on summary application in an action after a
judgment is rendered. Moyers v. International Paper Co., 25 Neb. App. 282, 905 N.W.2d 87 (2017).

Substantial rights within the meaning of the statute include those legal rights that a party is entitled to enforce or
defend. Moyers v. International Paper Co., 25 Neb. App. 282, 905 N.W.2d 87 (2017).

A final, appealable order must affect a substantial right. In re Guardianship of Aimee S., 24 Neb. App. 230, 885
N.W.2d 330 (2016).

The three types of final orders that an appellate court may review are (1) an order that affects a substantial right
and that determines the action and prevents a judgment, (2) an order that affects a substantial right made during a
special proceeding, and (3) an order that affects a substantial right made on summary application in an action after
a judgment is rendered. In re Guardianship of Aimee S., 24 Neb. App. 230, 885 N.W.2d 330 (2016).

A substantial right under this section is an essential legal right. Furstenfeld v. Pepin, 23 Neb. App. 673, 875
N.W.2d 468 (2016).

An order on summary application in an action after judgment under this section is an order ruling on a
postjudgment motion in an action. Furstenfeld v. Pepin, 23 Neb. App. 673, 875 N.W.2d 468 (2016).

Substantial rights under this section include those legal rights that a party is entitled to enforce or defend.
Furstenfeld v. Pepin, 23 Neb. App. 673, 875 N.W.2d 468 (2016).

Under this section, the three types of final orders that an appellate court may review are (1) an order that affects
a substantial right and that determines the action and prevents a judgment, (2) an order that affects a substantial
right made during a special proceeding, and (3) an order that affects a substantial right made on summary application
in an action after a judgment is rendered. Furstenfeld v. Pepin, 23 Neb. App. 673, 875 N.W.2d 468 (2016).

Under this section, the three types of final orders which may be reviewed on appeal are (1) an order which affects

a substantial right in an action and which in effect determines the action and prevents a judgment, (2) an order
affecting a substantial right made during a special proceeding, and (3) an order affecting a substantial right made
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on summary application in an action after a judgment is rendered. Belitz v. Belitz, 21 Neb. App. 716, 842 N.W.2d
613 (2014).

The granting of a summary judgment is a final order where it concludes all issues between the two parties on
either side of the motion. Abante, LLC v. Premier Fighter, 19 Neb. App. 730, 814 N.W.2d 109 (2012).

25-1905.

Petition in error statute that mandates that appellant file with his or her petition for review a transcript of the
proceedings or a praecipe directing the tribunal, board, or officer to prepare the transcript of the proceedings plainly
indicates that the transcript or praecipe must be filed specifically with the petition in error and must contain the final
judgment or order sought to be reversed, vacated, or modified. Meints v. City of Beatrice, 20 Neb. App. 129, 820
N.W.2d 90 (2012).

25-1911.

An order finding a defendant to be indigent and appointing appellate counsel at the county's expense did not affect
a substantial right of the parties and was not a final order for purposes of appeal, where the order did not obligate
the county to pay any specific amount or set a deadline for payment, such determinations were to be the subject of
future proceedings addressing the question of reasonable attorney fees, and the State had the ability to challenge the
findings of indigency and recoup any subsequently expended funds from the defendant. State v. Fredrickson, 305
Neb. 165, 939 N.W.2d 385 (2020).

Because the district court's order denying the plaintiff's request for a stay did not finally determine the rights of
the parties in an action, it was not a judgment and thus is only appealable if it qualifies as a final order. Mutual of
Omaha Bank v. Watson, 301 Neb. 833, 920 N.W.2d 284 (2018).

25-1912.

A defendant proceeding in forma pauperis does not perfect the appeal when the notary stamp on the affidavit to
proceed in forma pauperis is expired. State v. Greer, 309 Neb. 667, 962 N.W.2d 217 (2021).

The dismissal of a prior unperfected appeal is not res judicata as to a properly perfected second attempt to appeal.
State v. Greer, 309 Neb. 667, 962 N.W.2d 217 (2021).

A motion to alter or amend a judgment is a "terminating motion" under subsection (3) of this section. State ex rel.
BH Media Group v. Frakes, 305 Neb. 780, 943 N.W.2d 231 (2020).

A motion to alter or amend filed within 10 days of a judgment entered by the district court disposing of a petition
in error will terminate the time for running of appeal under subsection (3) of this section. McEwen v. Nebraska
State College Sys., 303 Neb. 552,931 N.W.2d 120 (2019).

Where a court does not reach the merits of a claim, its order does not announce a "decision or final order" which
would trigger the saving clause for a premature notice of appeal. State v. Lotter, 301 Neb. 125, 917 N.W.2d 850
(2018).

To trigger the savings clause for premature notices of appeal, an announcement must pertain to a decision or order
that, once entered, would be final and appealable. Lindsay Internat. Sales & Serv. v. Wegener, 297 Neb. 788, 901
N.W.2d 278 (2017).

A motion for new trial, under section 25-1142, is not a proper motion to terminate the running of time to file a
notice of appeal when the court grants a motion for summary judgement. Clarke v. First Nat. Bank of Omaha, 296
Neb. 632, 895 N.W.2d 284 (2017).

"[Alnnounces" in subsection (3) of this section requires some type of public or official notification by the court
and includes a judge's proclamation from the bench, trial docket notes, file-stamped but unsigned journal entries,
and signed journal entries which are not file stamped. Clarke v. First Nat. Bank of Omaha, 296 Neb. 632, 895
N.W.2d 284 (2017).

To determine whether a postjudgment motion was effective to terminate the running of time to file a notice of
appeal, an appellate court reviews the motion based on the relief it seeks, rather than its title. Clarke v. First Nat.
Bank of Omaha, 296 Neb. 632, 895 N.W.2d 284 (2017).
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To determine whether the savings clause in subsection (3) of this section applies to a notice of appeal filed before
the entry of judgment on a postjudgment motion, the court must determine if the postjudgment motion was timely
and effective and then determine if the notice was filed after the court announced its decision on the postjudgment
motion. Clarke v. First Nat. Bank of Omaha, 296 Neb. 632, 895 N.W.2d 284 (2017).

The proper procedure to be followed when taking an appeal from a final order of the district court under section
71-1214 is the general appeal procedure set forth in this section. In re Interest of L.T., 295 Neb. 105, 886 N.W.2d
525 (2016).

A docket entry/journal entry contained in the "Judges Notes" constituted an interlocutory order disposing of the
party's motion to alter or amend; it did not need to be a separate file-stamped document. Pearce v. Mutual of Omaha
Ins. Co., 28 Neb. App. 410, 945 N.W.2d 516 (2020).

An unsigned journal entry without a file stamp can constitute an interlocutory order; but it cannot constitute a
final, appealable order, particularly when it does not dispose of all issues. Pearce v. Mutual of Omaha Ins. Co., 28
Neb. App. 410, 945 N.W.2d 516 (2020).

To obtain a reversal, vacation, or modification of judgments and decrees rendered or final orders made by the
district court, a notice of appeal must be filed within 30 days after the entry of such judgment, decree, or final order.
State v. Barber, 26 Neb. App. 339, 918 N.W.2d 359 (2018).

Pursuant to this section, a defendant has just 30 days to appeal from the denial of an evidentiary hearing; the
failure to do so results in the defendant's losing the right to pursue those allegations further. State v. Huft, 25 Neb.
App. 219, 904 N.W.2d 281 (2017).

Under subsection (1) of this section, a notice of appeal must be filed within 30 days of the entry of the final order
in order to vest an appellate court with jurisdiction. In re Interest of Shane L. et al., 21 Neb. App. 591, 842 N.W.2d
140 (2013).

25-1912.01.

Where a party has not made a motion for new trial in the trial court, but argues on appeal that there was insufficient
evidence to support the amount of damages awarded at trial, an appellate court will review only the sufficiency of
the evidence to support the jury's verdict. First Nat. Bank North Platte v. Cardenas, 299 Neb. 497, 909 N.W.2d 79
(2018).

25-1937.

When a decision regarding a conditional use or special exception permit is appealed under section 23-114.01(5)
and a trial is held de novo under this section, the findings of the district court shall have the effect of a jury verdict
and the court's judgment will not be set aside by an appellate court unless the court's factual findings are clearly
erroneous or the court erred in its application of the law. Egan v. County of Lancaster, 308 Neb. 48, 952 N.W.2d
664 (2020).

25-2001.

A district court lacks a lawful basis to vacate an order for fraud absent a showing of fraud by the moving party
and a finding of fraud by the district court. State v. Bartel, 308 Neb. 169, 953 N.W.2d 224 (2021).

The standard for showing fraud under subsection (4) of this section is high. State v. Bartel, 308 Neb. 169, 953
N.W.2d 224 (2021).

Without statutory authorization, a district court's order purporting to vacate a previous order is without legal
effect. State v. Bartel, 308 Neb. 169, 953 N.W.2d 224 (2021).

Courts have the power to vacate or modify their own judgments and orders at any time during the term at which
they were pronounced. But this power may not be used to circumvent the Legislature's power to fix the time limit
to take an appeal. A court may not vacate an order or judgment and reinstate it at a later date just for the purpose of
extending the time for appeal. One exception to this rule against using a court's power to vacate as a tool to extend
the time for appeal is where a clerk fails to provide notice of a judgment to a party, thereby impairing the party's
ability to appeal. In re Interest of Luz P. et al., 295 Neb. 814, 891 N.W.2d 651 (2017).
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Juvenile courts have the power to vacate or modify their own judgments and orders during or after the term in
which they were made in the same manner as provided for district courts under this section. In re Interest of Luz P.
etal., 295 Neb. 814, 891 N.W.2d 651 (2017).

The purpose of an order nunc pro tunc is to correct clerical or formal errors in order to make the record correctly
reflect the judgment actually rendered by the court. A nunc pro tunc order reflects now what was actually done
before, but was not accurately recorded. The power to issue nunc pro tunc orders is not only conveyed by statute,
but is inherent in the power of the courts. In re Interest of Luz P. et al., 295 Neb. 814, 891 N.W.2d 651 (2017).

The district court did not abuse its discretion in overruling a motion to reopen the case where "new evidence" was
not material to the proponent's case and could have been discovered through due diligence. Frederick v. City of
Falls City, 295 Neb. 795, 890 N.W.2d 498 (2017).

The rule is well-established in Nebraska that the lack of diligence or negligence of counsel is not an unavoidable
casualty or misfortune in the context of subdivision (4)(f) of this section, entitling the applicant to vacation of a
judgment after adjournment of the term at which the judgment has been rendered. Woodcock v. Navarrete-James,
26 Neb. App. 809, 923 N.W.2d 769 (2019).

Trial court had no obligation, under statute permitting correction of clerical mistakes in judgments, to set
supersedeas bond pending borrower's appeal from order entered in forcible entry and detainer action, so as to prevent
issuance of writ of restitution pending borrower's appeal from judgment entered in forcible entry and detainer action
brought by lender who purchased property at trustees' sale after borrower defaulted on deed of trust; rather, it was
borrower who should have posted supersedeas bond to prevent writ of restitution from being issued pending appeal.
Enterprise Bank v. Knight, 20 Neb. App. 662, 832 N.W.2d 25 (2013).

Pursuant to subsection (3) of this section, an order nunc pro tunc is appropriate only to remedy an error arising

from oversight or omission, but not to allow a court to sua sponte clarify prior order in absence of any clerical or
scrivener's error. Willis v. Brammer, 20 Neb. App. 574, 826 N.W.2d 908 (2013).

25-2121.

A party to an action who fails to obey an order of the court, made for the benefit of the opposing party, is,
ordinarily, guilty of a mere civil contempt. Vyhlidal v. Vyhlidal, 309 Neb. 376, 960 N.W.2d 309 (2021).

Civil contempt proceedings are instituted to preserve and enforce the rights of private parties to a suit when a
party fails to comply with a court order made for the benefit of the opposing party. Vyhlidal v. Vyhlidal, 309 Neb.
376, 960 N.W.2d 309 (2021).

In order to prove civil contempt, unless the alleged contemptuous acts occurred within the presence of the judge,
or the parties stipulate otherwise, an evidentiary hearing is necessary so that the moving party can offer evidence to

demonstrate both that a violation of a court order occurred and that the violation was willful. Vyhlidal v. Vyhlidal,
309 Neb. 376, 960 N.W.2d 309 (2021).

25-2124.

Unless a provision in a land installment contract provides that a vendor has the right to declare the contract
terminated and repossess the premises if a vendee defaults, the vendor cannot bring an action for ejectment. Beckner
v. Urban, 309 Neb. 677, 962 N.W.2d 497 (2021).

25-2163.

The issuance of a peremptory writ of mandamus under this section because of a respondent's failure to answer the
alternative writ is the equivalent of a default judgment. State ex rel. Unger v. State, 293 Neb. 549, 878 N.W.2d 540
(2016).

25-2170.01.

A tenant cannot seek partition of a landlord's property. Dreesen Enters. v. Dreesen, 308 Neb. 433, 954 N.W.2d
874 (2021).

25-2179.

In enacting section 25-1315, the Legislature did not amend the partition statutes or attempt to change the effect
of our prior jurisprudence. Both before and after the adoption of section 25-1315, this section characterized the
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settlement of all ownership rights as a "judgment" and our case law characterizes the order as a final order. Guardian
Tax Partners v. Skrupa Invest. Co., 295 Neb. 639, 889 N.W.2d 825 (2017).

The language in Peterson v. Damoude, 95 Neb. 469, 145 N.W. 847 (1914), concerning the appealability of orders
in a partition action, harmonizes the final order language of section 25-1902 with the partition procedure mandated
by this section. Guardian Tax Partners v. Skrupa Invest. Co., 295 Neb. 639, 889 N.W.2d 825 (2017).

25-21,149.

A declaratory judgment will not lie where a writ of mandamus, another equally serviceable remedy, is available.
State ex rel. Wagner v. Evnen, 307 Neb. 142, 948 N.W.2d 244 (2020).

District courts have inherent equity jurisdiction to resolve custody disputes, and they have jurisdiction over habeas
proceedings challenging adoption proceedings. Accordingly, district courts have jurisdiction over a related
declaratory judgment action challenging the constitutionality of Nebraska adoption statutes. In re Adoption of Jaelyn
B., 293 Neb. 917, 883 N.W.2d 22 (2016).

25-21,150.

A declaratory judgment is appropriate to declare one party's then-existing rights under a contract or real covenant.
Equestrian Ridge v. Equestrian Ridge Estates II, 308 Neb. 128, 953 N.W.2d 16 (2021).

The district court was correct in concluding that it did not have authority to enter a declaratory judgment for a
taxpayer seeking an order declaring the meaning of the Nebraska Supreme Court's prior opinion and directing the
county assessor to record the taxable value that the opinion and the mandate required, because a writ of mandamus
issued to the Tax Equalization and Review Commission was a serviceable remedy. Cain v. Lymber, 306 Neb. 820,
947 N.W.2d 541 (2020).

District courts have inherent equity jurisdiction to resolve custody disputes, and they have jurisdiction over habeas
proceedings challenging adoption proceedings. Accordingly, district courts have jurisdiction over a related
declaratory judgment action challenging the constitutionality of Nebraska adoption statutes. In re Adoption of Jaelyn
B., 293 Neb. 917, 883 N.W.2d 22 (2016).

25-21,159.

Landowners in a sanitary improvement district are indispensable parties to a declaratory judgment action seeking
construction of a statute governing landowner voting rights. SID No. 2 of Knox Cty. v. Fischer, 308 Neb. 791, 957
N.W.2d 154 (2021).

25-21,185.07.

In an action that accrued after February 8, 1992, the jury should not be instructed with the "slight" and "gross"
comparative negligence formulation. City of Wahoo v. NIFCO Mech. Systems, 306 Neb. 203, 944 N.W.2d 757
(2020).

25-21,185.08.

A request for inconvenience damages is subsumed within a plaintiff's request for mental pain and suffering
damages, when the facts show that the plaintiff is actually seeking hedonic damages for the plaintiff's loss of
enjoyment of life resulting from physical injuries. Golnick v. Callender, 290 Neb. 395, 860 N.W.2d 180 (2015).

Apart from an exception for anxiety damages associated with parasitic damages, a request for anxiety damages is
usually subsumed with a plaintiff's request for mental pain and suffering damages. Golnick v. Callender, 290 Neb.
395, 860 N.W.2d 180 (2015).

25-21,185.09.

A wrongful death action brought in the name of a 6-year-old child's mother, as representative of the child's estate,
was brought for the exclusive benefit of the child's next of kin, and thus, the child's father, as next of kin and
beneficiary of the child's estate, was properly included in the court's instruction to the jury regarding the allocation
of percentages of contributory negligence, even though the father was not brought into the action either as a claimant
within the meaning of the statute that governed the defense of contributory negligence or as a third-party defendant.
Curtis v. States Family Practice, 20 Neb. App. 234, 823 N.W.2d 224 (2012).
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25-21,185.10.

In an action that accrued after February 8, 1992, the jury should not be instructed with the "slight" and "gross"
comparative negligence formulation. City of Wahoo v. NIFCO Mech. Systems, 306 Neb. 203, 944 N.W.2d 757
(2020).

Joint tort-feasors who are defendants in an action involving more than one defendant share joint and several
liability to the claimant for economic damages. Ammon v. Nagengast, 24 Neb. App. 632, 895 N.W.2d 729 (2017).

The proper timeframe to consider whether there are multiple defendants is when the case is submitted to the finder
of fact. Ammon v. Nagengast, 24 Neb. App. 632, 895 N.W.2d 729 (2017).

25-21,185.11.

In an action that accrued after February 8, 1992, the jury should not be instructed with the "slight" and "gross"
comparative negligence formulation. City of Wahoo v. NIFCO Mech. Systems, 306 Neb. 203, 944 N.W.2d 757
(2020).

A claimant cannot recover from a nonsettling joint tort-feasor more than that tort-feasor's proportionate share in
order to compensate for the fact that the claimant made a settlement with another that may prove to be inadequate.
Ammon v. Nagengast, 24 Neb. App. 632, 895 N.W.2d 729 (2017).

When the claimant settles with a joint tort-feasor, the claimant forfeits joint and several liability. Ammon v.
Nagengast, 24 Neb. App. 632, 895 N.W.2d 729 (2017).

25-21,206.

This section expressly waives the State's sovereign immunity, but only if all requirements of the section are met.
Burke v. Board of Trustees, 302 Neb. 494, 924 N.W.2d 304 (2019).

25-21,233.

In an action for forcible entry and detainer, the plain language of this section does not allow an immediate appeal
of an order of restitution when the order implicates section 25-1315, meaning the order adjudicates fewer than all
claims for relief or the rights and liabilities of fewer than all the parties, without being certified pursuant to section
25-1315(1). TDP Phase One v. The Club at the Yard, 307 Neb. 795, 950 N.W.2d 640 (2020).

25-21,234.

Trial court had no obligation, under statute permitting correction of clerical mistakes in judgments, to set
supersedeas bond pending borrower's appeal from order entered in forcible entry and detainer action, so as to prevent
issuance of writ of restitution pending borrower's appeal from judgment entered in forcible entry and detainer action
brought by lender who purchased property at trustees' sale after borrower defaulted on deed of trust; rather, it was
borrower who should have posted supersedeas bond to prevent writ of restitution from being issued pending appeal.
Enterprise Bank v. Knight, 20 Neb. App. 662, 832 N.W.2d 25 (2013).

25-2214.

Although the appellate court's mandate did not state that buyout payments were to be made to the clerk of the
district court, the district court had authority to make such an order, because the proper place to pay a judgment is
the clerk of the court in which the judgment is obtained. Robertson v. Jacobs Cattle Co., 292 Neb. 195, 874 N.W.2d
1(2015).

25-2301.

The "fees" specified in subsection (2) of this section do not include a party's attorney fees. State v. Ortega, 290
Neb. 172, 859 N.W.2d 305 (2015).

25-2301.01.

By obtaining permission to proceed in forma pauperis, a party is not granted the payment of his or her attorney
fees. State v. Ortega, 290 Neb. 172, 859 N.W.2d 305 (2015).
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25-2301.02.

The right to interlocutory appeal of the denial of in forma pauperis status in subsection (1) of this section applies
only to denials made pursuant to the two bases for denial set forth in that subsection. Robinson v. Houston, 298
Neb. 746, 905 N.W.2d 636 (2018).

A petitioner for habeas corpus relief whose initial motion to proceed in forma pauperis was denied and who takes
a timely interlocutory appeal from that denial, accompanied by a motion to proceed in forma pauperis on appeal, is
not required to file a second appeal where the district court erroneously denies the second in forma pauperis motion
in order to obtain appellate review of the initial denial. Campbell v. Hansen, 298 Neb. 669, 905 N.W.2d 519 (2018).

When an in forma pauperis application is denied and the applicant seeks leave to proceed in forma pauperis in
order to obtain appellate review of that denial, the trial court does not have authority to issue an order that would
interfere with such appellate review. Campbell v. Hansen, 298 Neb. 669, 905 N.W.2d 519 (2018).

A trial court does not have authority to deny an in forma pauperis application once an in forma pauperis
application is denied and the applicant wishes to seek interlocutory appellate review of the denial. Mumin v. Frakes,
298 Neb. 381, 904 N.W.2d 667 (2017).

A trial court has the authority to deny an in forma pauperis application requested to commence, prosecute, defend,
or appeal a case if the court finds the applicant has sufficient funds or the legal positions being asserted therein are
frivolous or malicious. Mumin v. Frakes, 298 Neb. 381, 904 N.W.2d 667 (2017).

Under subsection (1) of this section, a trial court cannot deny in forma pauperis status based on the frivolous or
malicious nature of the appeal where a defendant has a constitutional right to appeal in a felony case, and a hearing
is required on an objection to a party's application for in forma pauperis status, whether the objection is based on
the applicant's ability to pay or the applicant is asserting a frivolous position, except where the objection is made on
the court's own motion on the grounds that the legal positions asserted by the applicant are frivolous or malicious.
State on behalf of Jakai C. v. Tiffany M., 292 Neb. 68, 871 N.W.2d 230 (2015).

An appellate court obtains jurisdiction over an appeal challenging the denial of an application to proceed in forma
pauperis upon the filing of a proper application to proceed in forma pauperis and a poverty affidavit with the party's
timely notice of appeal. State v. Carter, 292 Neb. 16, 870 N.W.2d 641 (2015).

The trial court properly denied leave to proceed in forma pauperis on the basis that the party asserted only
frivolous legal positions in the party's underlying motion for postconviction relief. State v. Carter, 292 Neb. 16, 870
N.W.2d 641 (2015).

The filing of an action in an improper venue does not make the legal position asserted by a plaintiff "frivolous or
malicious" for purposes of in forma pauperis status. Castonguay v. Retelsdorf, 291 Neb. 220, 865 N.W.2d 91 (2015).

A district court's denial of in forma pauperis under this section is reviewed de novo on the record based on the
transcript of the hearing or the written statement of the court. In re Change of Name of Pattangall, 23 Neb. App.
131, 868 N.W.2d 816 (2015).

A frivolous legal position pursuant to this section is one wholly without merit, that is, without rational argument
based on the law or on the evidence. In re Change of Name of Pattangall, 23 Neb. App. 131, 868 N.W.2d 816 (2015).

Except in those cases where the denial of in forma pauperis status would deny a defendant his or her constitutional
right to appeal in a felony case, this section allows the court on its own motion to deny in forma pauperis status on
the basis that the legal positions asserted by the applicant are frivolous or malicious, provided that the court issue a
written statement of its reasons, findings, and conclusions for denial. In re Change of Name of Pattangall, 23 Neb.
App. 131, 868 N.W.2d 816 (2015).

A district court's denial of in forma pauperis status is reviewed de novo on the record based on the transcript of
the hearing or the written statement of the court. Gray v. Kenney, 22 Neb. App. 739, 860 N.W.2d 214 (2015).

A frivolous legal position is one wholly without merit, that is, without rational argument based on the law or on
the evidence. Gray v. Kenney, 22 Neb. App. 739, 860 N.W.2d 214 (2015).

Except in those cases where the denial of in forma pauperis status would deny a defendant his or her constitutional
right to appeal in a felony case, this section allows the court on its own motion, or upon objection by an interested
party, to deny in forma pauperis status on the basis that the legal positions asserted by the applicant are frivolous or
malicious. Gray v. Kenney, 22 Neb. App. 739, 860 N.W.2d 214 (2015).
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For the purposes of the statute governing applications to proceed in forma pauperis, a "frivolous legal position"
is one wholly without merit, that is, without rational argument based on the law or on the evidence. Lenz v. Hicks,
20 Neb. App. 431, 824 N.W.2d 769 (2012).

The former clients' action against the attorney was not frivolous, and thus, the denial of their petition to proceed
in forma pauperis for the failure to plead a cause of action was not warranted; liberally construed, the former clients'
action alleged that the attorney committed legal malpractice in his representation of them in a bankruptcy case. Lenz
v. Hicks, 20 Neb. App. 431, 824 N.W.2d 769 (2012).

25-2401.

A defendant does not waive his due process rights by failing to request an interpreter. But the absence of such
request by a defendant or defense counsel is a fact relevant to whether the court should have recognized on its own
that the defendant needed interpretative services. State v. Bol, 294 Neb. 248, 882 N.W.2d 674 (2016).

Even though a defendant might not speak grammatically correct English, where the record satisfactorily
demonstrates that such defendant had a sufficient command of the English language to understand questions posed
and answers given, a court does not abuse its discretion in refusing to appoint an interpreter. State v. Bol, 294 Neb.
248, 882 N.W.2d 674 (2016).

Generally, a defendant in a criminal proceeding may be entitled to have an interpreter provided only where he or
she timely requests one, or it is otherwise brought to the trial court's attention that the defendant or a witness has a
language difficulty that may prevent meaningful understanding of, or communication in, the proceeding. State v.
Bol, 294 Neb. 248, 882 N.W.2d 674 (2016).

The appointment of an interpreter for an accused at trial is a matter resting largely in the discretion of the trial
court. State v. Bol, 294 Neb. 248, 882 N.W.2d 674 (2016).

25-2405.

A court interpreter is not required to recite an oath at the beginning of each proceeding if the interpreter is already
certified under the rules of the Nebraska Supreme Court. State v. Garcia, 27 Neb. App. 705, 936 N.W.2d 1 (2019).

A trial court can accept, without further inquiry, an interpreter's representation that he or she is a certified court
interpreter. State v. Garcia, 27 Neb. App. 705, 936 N.W.2d 1 (2019).

25-2602.01.

A delegation of arbitrability of future policyholder claims in an agreement concerning or relating to an insurance
policy is invalid under subdivision (f)(4) of this section. Citizens of Humanity v. Applied Underwriters, 299 Neb.
545,909 N.W.2d 614 (2018).

25-2603.

This section does not defeat the Federal Arbitration Act's objective, expressed in 9 U.S.C. 4 (2012), that if the
making of the arbitration agreement or the failure, neglect, or refusal to perform the same be in issue, the court shall
proceed summarily to the trial thereon. Cullinane v. Beverly Enters. - Neb., 300 Neb. 210, 912 N.W.2d 774 (2018).

Under subsection (a) of this section, on application of a party showing a valid arbitration agreement and the
opposing party's refusal to arbitrate, the court shall order the parties to proceed with arbitration, but if the opposing
party denies the existence of the agreement to arbitrate, the court shall proceed summarily to the determination of
the issue so raised and shall order for the moving party; otherwise, the application shall be denied. Cullinane v.
Beverly Enters. - Neb., 300 Neb. 210, 912 N.W.2d 774 (2018).

25-2612.

When a party seeks to confirm an arbitration award pursuant to Nebraska's Uniform Arbitration Act, a court must
confirm that award unless a party has sought to vacate, modify, or correct the award and grounds for such vacation,
modification, or correction exist. Garlock v. 3DS Properties, 303 Neb. 521, 930 N.W.2d 503 (2019).

25-2613.
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Arbitration awards governed by the Nebraska Uniform Arbitration Act cannot be vacated on the grounds that the
arbitrator manifestly disregarded the law. City of Omaha v. Professional Firefighters Assn., 309 Neb. 918, 963
N.W.2d 1 (2021).

Arbitration in Nebraska is governed by the Federal Arbitration Act if it arises from a contract involving interstate
commerce; otherwise, it is governed by the Nebraska Uniform Arbitration Act. City of Omaha v. Professional
Firefighters Assn., 309 Neb. 918, 963 N.W.2d 1 (2021).

Courts lack the authority to vacate arbitration awards governed by the Nebraska Uniform Arbitration Act on the
grounds that the arbitrator manifestly disregarded the law. City of Omaha v. Professional Firefighters Assn., 309
Neb. 918, 963 N.W.2d 1 (2021).

"Evident partiality" exists under subsection (a)(2) of this section when a reasonable person would have to
conclude that an arbitrator was partial to one party to the arbitration. City of Omaha v. Professional Firefighters
Assn., 309 Neb. 918, 963 N.W.2d 1 (2021).

It is only when the arbitrator issues an award that simply reflects the arbitrator's personal notions of justice rather
than drawing its essence from the contract that a court may find that the arbitrator exceeded his or her powers. City
of Omaha v. Professional Firefighters Assn., 309 Neb. 918,963 N.W.2d 1 (2021).

Serious legal or factual error by the arbitrator does not, standing on its own, provide a basis for vacating an award.
City of Omaha v. Professional Firefighters Assn., 309 Neb. 918, 963 N.W.2d 1 (2021).

Subsection (a)(3) of this section is interpreted under the rubric outlined by the U.S. Supreme Court's interpretation
of 9 U.S.C. 10(a)(4) found in Oxford Health Plans LLC v. Sutter, 569 U.S. 564, 133 S. Ct. 2064, 186 L. Ed. 2d 113
(2013). City of Omaha v. Professional Firefighters Assn., 309 Neb. 918, 963 N.W.2d 1 (2021).

The circumstances under which an arbitrator's rulings alone could demonstrate the requisite partiality to vacate
an award must be quite rare. City of Omaha v. Professional Firefighters Assn., 309 Neb. 918, 963 N.W.2d 1 (2021).

The sole question presented when a party claims that an arbitrator exceeded his or her powers is whether the
arbitrator (even arguably) interpreted the parties' contract, not whether he or she got its meaning right or wrong.
City of Omaha v. Professional Firefighters Assn., 309 Neb. 918, 963 N.W.2d 1 (2021).

To vacate an arbitration award on the grounds that the arbitrator exceeded his or her powers, the party must show
more than that the arbitrator committed an error—or even a serious error. City of Omaha v. Professional Firefighters
Assn., 309 Neb. 918, 963 N.W.2d 1 (2021).

25-2620.

An order denying an application to vacate an arbitration award is not a final and appealable order; such an order
may be reviewed upon an appeal from an order confirming the arbitration award. Cinatl v. Prososki, 307 Neb. 477,
949 N.W.2d 505 (2020).

When this section is silent regarding the appealability of an arbitration-related order, an appellate court looks to
section 25-1902 to determine whether the order is final and appealable. Cinatl v. Prososki, 307 Neb. 477, 949
N.W.2d 505 (2020).

This section authorizes appellate jurisdiction to review certain arbitration-related orders, such as an order denying
an application to compel arbitration or an order granting an application to stay arbitration. But this section does not
address whether a party may appeal an order granting an application to compel arbitration or to stay judicial
proceedings. Appellate jurisdiction to review an order compelling arbitration and staying the action is determined
by looking to the general final order statute, section 25-1902. Boyd v. Cook, 298 Neb. 819, 906 N.W.2d 31 (2018).

25-2720.01.

County courts have the power to vacate or modify their own judgments and orders during or after the term in
which they were made in the same manner as provided for district courts under section 25-2001. In re Interest of
Luz P. et al., 295 Neb. 814, 891 N.W.2d 651 (2017).

Courts have the power to vacate or modify their own judgments and orders at any time during the term at which
they were pronounced. But this power may not be used to circumvent the Legislature's power to fix the time limit
to take an appeal. A court may not vacate an order or judgment and reinstate it at a later date just for the purpose of
extending the time for appeal. One exception to this rule against using a court's power to vacate as a tool to extend
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the time for appeal is where a clerk fails to provide notice of a judgment to a party, thereby impairing the party's
ability to appeal. In re Interest of Luz P. et al., 295 Neb. 814, 891 N.W.2d 651 (2017).

25-2728.

A county court's order overruling the defendant's motion to seal records, filed years after her case had been
dismissed, was a final, appealable order, because the order ruled on a postjudgment motion and affected a substantial
right. The right invoked was the statutory right to remove the record of the defendant's citation from the public
record, no mere technical right. State v. Coble, 299 Neb. 434, 908 N.W.2d 646 (2018).

25-2733.

The district court and higher appellate courts generally review judgments from a small claims court for error
appearing on the record. Schmunk v. Aquatic Solutions, 29 Neb. App. 940, 962 N.W.2d 581 (2021).

District courts and higher appellate courts generally review appeals from county courts for error appearing on the
record. Lesser v. Eagle Hills Homeowners' Assn., 20 Neb. App. 423, 824 N.W.2d 77 (2012).

25-2806.

The formal rules of evidence do not apply in small claims court. Flodman v. Robinson, 22 Neb. App. 943, 864
N.W.2d 716 (2015).

25-3401.

The right to interlocutory appeal of the denial of in forma pauperis status in subsection (1) of section 25-2301.02
applies only to denials made pursuant to the two bases for denial set forth in that subsection, and not to denials based
on the "three strikes" provision in this section. Robinson v. Houston, 298 Neb. 746, 905 N.W.2d 636 (2018).

A district court's denial of in forma pauperis under this section is reviewed de novo on the record based on the
transcript of the hearing or written statement of the court. Mumin v. Nebraska Dept. of Corr. Servs., 25 Neb. App.
89, 903 N.W.2d 483 (2017).

The district court erred when it failed to make determinations as to whether any or all of the prisoner's previous
civil actions were related to or involved the prisoner's conditions of confinement, as further defined in subdivision
(1)(b) of this section, were motions for postconviction relief, or were petitions for habeas corpus relief. Mumin v.
Nebraska Dept. of Corr. Servs., 25 Neb. App. 89, 903 N.W.2d 483 (2017).

The definition of "civil action" in this section expressly excludes petitions for habeas corpus relief from
consideration in determining whether a prisoner has filed three or more civil actions that have been found to be
frivolous. Gray v. Nebraska Dept. of Corr. Servs., 24 Neb. App. 713, 898 N.W.2d 380 (2017).

The standard of review for denial of in forma pauperis under this section is de novo on the record. Gray v.
Nebraska Dept. of Corr. Servs., 24 Neb. App. 713, 898 N.W.2d 380 (2017).

27-105.

Because evidence of other acts submitted for a proper purpose may at the same time lead the jury to infer bad
character and employ propensity reasoning, the trial court must, if requested by the defendant, instruct the jury to
focus only on the proper purpose of the evidence. State v. Oldson, 293 Neb. 718, 884 N.W.2d 10 (2016).
27-106.

Under the "rule of completeness" in this section, a party is entitled to admit the entirety of an act, declaration,
conversation, or writing when the other party admits a part and when the entirety is necessary to make it fully
understood. State v. Rocha, 295 Neb. 716, 890 N.W.2d 178 (2017).

27-201.

An appellate court may examine its own records and take judicial notice of the proceedings and judgment in a

former action involving one of the parties, and it may take judicial notice of a document, including briefs filed in

an appeal, in a separate but related action concerning the same subject matter in the same court. Western Ethanol
Co. v. Midwest Renewable Energy, 305 Neb. 1, 938 N.W.2d 329 (2020).
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In determining whether to adjudicate children as to their father, the juvenile court could not take judicial notice
of the mother's admission that domestic violence occurred between her and the father in the home, because the
admission consisted of adjudicative facts which the father disputed and such facts were not subject to any test by
the father at the time of the mother's admission. In re Interest of Lilly S. & Vincent S., 298 Neb. 306, 903 N.W.2d
651 (2017).

While a court may judicially notice its own records under this section, testimony must be transcribed, properly
certified, and marked and documents must be marked and identified and each made part of the record so that an
appellate court may review the admissibility of each noticed item. In re Estate of Radford, 297 Neb. 748, 901
N.W.2d 261 (2017).

27-301.

The concept referred to as a "presumption of undue influence" in will contests is not a true presumption. In re
Estate of Clinger, 292 Neb. 237, 872 N.W.2d 37 (2015).

The trial court did not err in refusing a proposed instruction on a presumption of undue influence where both the
contestant and the proponent had met their respective burdens of production of evidence. In re Estate of Clinger,
292 Neb. 237, 872 N.W.2d 37 (2015).

27-401.

Testimony regarding controlled substances seized from the defendant's home was relevant to corroborate
testimony of eyewitness and two jailhouse informants in a murder trial, where the eyewitness testified that she
purchased marijuana from the defendant on the night of the incident, the first informant testified that the defendant
told him that drugs were found during the search of his house, and the second informant testified as to the defendant's
statements about the substances seized from his house. State v. Devers, 306 Neb. 429, 945 N.W.2d 470 (2020).

Relevance is a relational concept and carries meaning only in context. Evidence may be irrelevant if it is directed
at a fact not properly an issue under the substantive law of the case or if the evidence fails to alter the probabilities
of the existence or nonexistence of a fact in issue. State v. Rocha, 295 Neb. 716, 890 N.W.2d 178 (2017).

To be admitted at trial, evidence must be relevant, meaning evidence having any tendency to make the existence
of any fact that is of consequence to the determination of the action more probable or less probable than it would be
without the evidence. State v. Rocha, 295 Neb. 716, 890 N.W.2d 178 (2017).

To determine whether a statement by a law enforcement official in a recorded interview is relevant for the purpose
of providing context to a defendant's statement, a court first considers whether the defendant's statement itself is
relevant, whether it makes a material fact more or less probable. If the defendant's statement is itself relevant, then
a court must consider whether the law enforcement statement is relevant to provide context to the defendant's
statement. To do this, a court considers whether the defendant's statement would be any less probative in the absence
of the law enforcement statement. If the law enforcement statement does not make the defendant's statement any
more probative, it is not relevant. State v. Rocha, 295 Neb. 716, 890 N.W.2d 178 (2017).

The relevance of DNA evidence depends on whether it tends to include or exclude an individual as the source of
a biological sample. Nebraska case law generally requires that DNA testing results be accompanied by statistical
evidence or a probability assessment that explains whether the results tend to include or exclude the individual as a
potential source. State v. Johnson, 290 Neb. 862, 862 N.W.2d 757 (2015).

Unless the State presents the statistical significance of DNA testing results that shows a defendant cannot be
excluded as a potential source in a biological sample, the results are irrelevant. They are irrelevant because they do
not help the fact finder assess whether the defendant is or is not the source of the sample. And because of the
significance that jurors will likely attach to DNA evidence, the value of inconclusive testing results is substantially
outweighed by the danger that the evidence will mislead the jurors. State v. Johnson, 290 Neb. 862, 862 N.W.2d
757 (2015).

Evidence of risk-of-procedure or risk-of-surgery discussions with the patient is generally irrelevant and unfairly
prejudicial where the plaintiff alleges only negligence, and not lack of informed consent. Hillyer v. Midwest
Gastrointestinal Assocs., 24 Neb. App. 75, 883 N.W.2d 404 (2016).

27-402.
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The relevance of DNA evidence depends on whether it tends to include or exclude an individual as the source of
a biological sample. Nebraska case law generally requires that DNA testing results be accompanied by statistical
evidence or a probability assessment that explains whether the results tend to include or exclude the individual as a
potential source. State v. Johnson, 290 Neb. 862, 862 N.W.2d 757 (2015).

Unless the State presents the statistical significance of DNA testing results that shows a defendant cannot be
excluded as a potential source in a biological sample, the results are irrelevant. They are irrelevant because they do
not help the fact finder assess whether the defendant is or is not the source of the sample. And because of the
significance that jurors will likely attach to DNA evidence, the value of inconclusive testing results is substantially
outweighed by the danger that the evidence will mislead the jurors. State v. Johnson, 290 Neb. 862, 862 N.W.2d
757 (2015).

Evidence of risk-of-procedure or risk-of-surgery discussions with the patient is generally irrelevant and unfairly
prejudicial where the plaintiff alleges only negligence, and not lack of informed consent. Hillyer v. Midwest
Gastrointestinal Assocs., 24 Neb. App. 75, 883 N.W.2d 404 (2016).

Under this section, all relevant evidence is admissible unless there is some specific constitutional or statutory
reason to exclude such evidence. Furstenfeld v. Pepin, 23 Neb. App. 155, 869 N.W.2d 353 (2015).

27-403.

While the fact that a defendant was acquitted of sexual assault charges in a prior prosecution does not affect the
threshold admissibility of the evidence under section 27-414, it is relevant to the undue prejudice analysis conducted
under that section and under this section. State v. Lierman, 305 Neb. 289, 940 N.W.2d 529 (2020).

In the context of this section, unfair prejudice means an undue tendency to suggest a decision based on an
improper basis. Unfair prejudice speaks to the capacity of some concededly relevant evidence to lure the fact finder
into declaring guilt on a ground different from proof specific to the offense charged, commonly on an emotional
basis. State v. Sierra, 305 Neb. 249, 939 N.W.2d 808 (2020).

An appellate court reviews for an abuse of discretion a trial court's evidentiary rulings on the admissibility of a
defendant's other crimes or bad acts under subsection (2) of this section or under the inextricably intertwined
exception to the rule. State v. Lee, 304 Neb. 252, 934 N.W.2d 145 (2019).

Gruesome crimes produce gruesome evidence, but the State may generally choose its evidence to present a
coherent picture of the facts of the crimes charged. State v. Munoz, 303 Neb. 69, 927 N.W.2d 25 (2019).

The defendant's statements about family abuse do not bear a significant risk of unfair prejudice. State v.
Hernandez, 299 Neb. 896, 911 N.W.2d 524 (2018).

The defendant's statements in which he referenced "gang-banging" in his past and not believing in God carried a
risk of unfair prejudice, but the risk was not significant given the isolated and brief nature of the statements in the
context of the 2-hour interview. State v. Hernandez, 299 Neb. 896, 911 N.W.2d 524 (2018).

Under this section and sections 27-701 and 27-702, a witness may not give an opinion as to a defendant's guilt or
how the case should be decided, but, rather, must leave the conclusions to be drawn by the trier of fact, because
such opinions are not helpful. State v. Rocha, 295 Neb. 716, 890 N.W.2d 178 (2017).

Under this section, even evidence that is relevant is not admissible if its probative value is substantially
outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations
of undue delay, waste of time, or needless presentation of cumulative evidence. State v. Rocha, 295 Neb. 716, 890
N.W.2d 178 (2017).

Only rarely, and in extraordinarily compelling circumstances, will an appellate court, from the vista of a cold
appellate record, reverse a trial court's on-the-spot judgment concerning the relative weighing of probative value
and unfair effect to determine whether relevant evidence should be excluded. State v. Oldson, 293 Neb. 718, 834
N.W.2d 10 (2016).

In a will contest, the trial court did not abuse its discretion in receiving into evidence a video showing the
execution of an earlier will; the video was neither unfairly prejudicial nor cumulative. In re Estate of Clinger, 292

Neb. 237, 872 N.W.2d 37 (2015).

A court should exclude an expert's opinion when it gives rise to conflicting inferences of equal probability, so the
choice between them is a matter of conjecture. An expert opinion which is equivocal and is based upon such words
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as "could," "may," or "possibly" lacks the certainty required to sustain the burden of proof of causation for which
the opinion has been offered. State v. Johnson, 290 Neb. 862, 862 N.W.2d 757 (2015).

An expert does not have to couch his or her opinion in the magic words of "reasonable certainty," but it must be
sufficiently definite and relevant to provide a basis for the fact finder's determination of a material fact. State v.
Johnson, 290 Neb. 862, 862 N.W.2d 757 (2015).

The relevance of DNA evidence depends on whether it tends to include or exclude an individual as the source of
a biological sample. Nebraska case law generally requires that DNA testing results be accompanied by statistical
evidence or a probability assessment that explains whether the results tend to include or exclude the individual as a
potential source. State v. Johnson, 290 Neb. 862, 862 N.W.2d 757 (2015).

Unless the State presents the statistical significance of DNA testing results that shows a defendant cannot be
excluded as a potential source in a biological sample, the results are irrelevant. They are irrelevant because they do
not help the fact finder assess whether the defendant is or is not the source of the sample. And because of the
significance that jurors will likely attach to DNA evidence, the value of inconclusive testing results is substantially
outweighed by the danger that the evidence will mislead the jurors. State v. Johnson, 290 Neb. 862, 862 N.W.2d
757 (2015).

27-404.

Under this section, other types of character or bad acts evidence are presumed to be inadmissible, and where
admissible for one or more of the particular purposes as set forth by this section, the evidence may be considered
only for those purposes. Thus, while this section is a rule of exclusion, section 27-414 is a rule of admissibility.
State v. Lierman, 305 Neb. 289, 940 N.W.2d 529 (2020).

This section's restriction on evidence of other crimes, wrongs, or acts did not apply when evidence of the
defendant's pandering of another victim was inextricably intertwined with the evidence of the charged crimes. State
v. Briggs, 303 Neb. 352, 929 N.W.2d 65 (2019).

Subsection (2) of this section does not apply to evidence of a defendant's other crimes or bad acts if the evidence
is inextricably intertwined with the charged crime. Inextricably intertwined evidence includes evidence that forms
part of the factual setting of the crime, or evidence that is so blended or connected to the charged crime that proof
of the charged crime will necessarily require proof of the other crimes or bad acts, or if the other crimes or bad acts
are necessary for the prosecution to present a coherent picture of the charged crime. State v. Burries, 297 Neb. 367,
900 N.W.2d 483 (2017).

Upon objection to evidence offered under subsection (2) of this section, the proponent must state on the record
the specific purpose or purposes for which the evidence is being offered, and the trial court must similarly state the
purpose or purposes for which it is receiving the evidence. A trial court must then consider whether the evidence is
independently relevant, which means that its relevance does not depend upon its tendency to show propensity.
Additionally, evidence offered under subsection (2) of this section is subject to the overriding protection of section
27-403, which requires a trial court to consider whether the probative value of the evidence is substantially
outweighed by the danger of unfair prejudice. Finally, when requested, the trial court must instruct the jury on the
specific purpose or purposes for which it is admitting the extrinsic acts evidence under subsection (2) of this section,
to focus the jurors' attention on that purpose and ensure that it does not consider it for an improper purpose. State v.
Burries, 297 Neb. 367, 900 N.W.2d 483 (2017).

Evidence of a defendant's threat against an individual that he shot 2 days later was inextricably intertwined with
the shooting. State v. Parnell, 294 Neb. 551, 883 N.W.2d 652 (2016).

The State cannot introduce other acts that are relevant only through the inference that the defendant is by
propensity a probable perpetrator of the crime. State v. Oldson, 293 Neb. 718, 884 N.W.2d 10 (2016).

This section codifies the common-law tradition prohibiting resort by the prosecution to any kind of evidence of a
defendant's evil character to establish a probability of his guilt. State v. Oldson, 293 Neb. 718, 884 N.W.2d 10
(2016).

Under subsection (1) of this section, proof of a person's character is barred only when in turn, character is used in
order to show action in conformity therewith. State v. Oldson, 293 Neb. 718, 884 N.W.2d 10 (2016).

While this section may prevent the admission of other acts evidence for propensity purposes as a protection of
the presumption of innocence, it does not follow that the State violates due process by adducing testimony that could
result in the revelation of other acts if the defense chooses to pursue certain lines of questioning on
cross-examination. State v. Oldson, 293 Neb. 718, 884 N.W.2d 10 (2016).
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In prosecution for intentional child abuse resulting in death, evidence of the child's prior injuries while in the
defendant's care was admissible, because those injuries were inextricably intertwined with the fatal injuries. State
v. Cullen, 292 Neb. 30, 870 N.W.2d 784 (2015).

The defendant's statement that the abuse between her and her husband was "50/50" was not evidence of prior bad
acts in violation of this section, but, rather, was inextricably intertwined with the charged crime and admissible to
present a coherent picture of the assault. State v. Cavitte, 28 Neb. App. 601, 945 N.W.2d 228 (2020).

Subsection (2) of this section does not apply to evidence of a defendant's other crimes or bad acts if the evidence
is inextricably intertwined with the charged crime. State v. Kelly, 20 Neb. App. 871, 835 N.W.2d 79 (2013).

Although it is proper to admit evidence of other wrongs which constitutes intrinsic evidence intertwined with the
charged offense, where the challenged evidence does not include any showing linking the defendant to the other
wrongs evidence, it is not intrinsic evidence intertwined with the charged offense. State v. Thomas, 19 Neb. App.
36, 798 N.W.2d 620 (2011).

27-408.

A court's determination of preliminary questions of fact conditioning the applicability of the exclusionary rule set
forth in this section are reviewed for clear error. McGill Restoration v. Lion Place Condo. Assn., 309 Neb. 202, 959
N.W.2d 251 (2021).

An admission against interest concerning an element of the disputed claim is not an exception to the general
inadmissibility of conduct or statements made in settlement negotiations. McGill Restoration v. Lion Place Condo.
Assn., 309 Neb. 202, 959 N.W.2d 251 (2021).

Conduct or statements made in settlement negotiations are not admissible for another purpose to impeach a prior
inconsistent statement. McGill Restoration v. Lion Place Condo. Assn., 309 Neb. 202, 959 N.W.2d 251 (2021).

Documents are not immunized from admissibility merely by being strategically presented in the course of
compromise negotiations, and a fact presented during compromise negotiations is not immunized if it was obtained
from sources independent of the compromise negotiations. McGill Restoration v. Lion Place Condo. Assn., 309
Neb. 202, 959 N.W.2d 251 (2021).

If a statement violates the Nebraska Evidence Rules governing compromise and offers to compromise, a trial
court does not have discretion to admit the statement. McGill Restoration v. Lion Place Condo. Assn., 309 Neb.
202,959 N.W.2d 251 (2021).

The exclusion set forth in this section does not distinguish between offers to settle and admissions of fact made
during settlement negotiations. McGill Restoration v. Lion Place Condo. Assn., 309 Neb. 202, 959 N.W.2d 251
(2021).

Whether a particular writing, conduct, or statement is made in or a product of compromise negotiations is largely
a question of fact. McGill Restoration v. Lion Place Condo. Assn., 309 Neb. 202, 959 N.W.2d 251 (2021).

27-412.

A trial court did not abuse its discretion in determining that the defendant could not question the victim about
previous sexual encounters because they were not similar enough to be relevant. The victim's encounter with the
defendant occurred when the defendant was 18 years old and the victim was 10 years old and involved sexual
penetration; the victim's previous encounters involved sexual touching between other similarly aged children. State
v. Dady, 304 Neb. 649, 936 N.W.2d 486 (2019).

A false accusation of rape where no sexual activity is involved is itself not "sexual behavior" involving the victim,
and such statements fall outside of the rape shield law. State v. Swindle, 300 Neb. 734, 915 N.W.2d 795 (2018).

Before defense counsel launches into cross-examination about false allegations of sexual assault, a defendant
must establish, outside of the presence of the jury, by a greater weight of the evidence, that (1) the accusation or
accusations were in fact made, (2) the accusation or accusations were in fact false, and (3) the evidence is more
probative than prejudicial. State v. Swindle, 300 Neb. 734, 915 N.W.2d 795 (2018).

In limited circumstances, a defendant's right to confrontation can require the admission of evidence that would be
inadmissible under the rape shield statute. State v. Swindle, 300 Neb. 734, 915 N.W.2d 795 (2018).
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Subject to several exceptions, subsection (1) of this section bars evidence offered to prove that any victim engaged
in other sexual behavior and evidence offered to prove any victim's sexual predisposition in civil or criminal
proceedings involving alleged sexual misconduct. State v. Swindle, 300 Neb. 734, 915 N.W.2d 795 (2018).

Pursuant to subdivision (2)(a) of this section, a court does not err in excluding evidence about a victim's sexual
history prior to an assault when the State does not open the door to such evidence, when the evidence does not
directly relate to the issue of consent, and when the evidence would not give the jury a significantly different
impression of the victim's credibility. State v. McSwine, 24 Neb. App. 453, 890 N.W.2d 518 (2017).

27-414.

Because the standard set forth as to the question of whether allegations of sexual assault were proved for purposes
of this section is lower than the standard of proof the State is held to in prosecuting those allegations, the principles
of collateral estoppel do not bar the admission of such evidence in the situation where the defendant was acquitted
of the prior allegations. State v. Lierman, 305 Neb. 289, 940 N.W.2d 529 (2020).

Despite the prejudice inherent in allegations of sexual assault, the Legislature enacted this section permitting the
admission of such evidence. Assuming that this evidence met the balancing test of this section, the Legislature set
no limitation on a fact finder's use of this evidence. State v. Lierman, 305 Neb. 289, 940 N.W.2d 529 (2020).

Under section 27-404, other types of character or bad acts evidence are presumed to be inadmissible, and where
admissible for one or more of the particular purposes as set forth by section 27-404, the evidence may be considered
only for those purposes. Thus, while section 27-404 is a rule of exclusion, this section is a rule of admissibility.
State v. Lierman, 305 Neb. 289, 940 N.W.2d 529 (2020).

Under this section, assuming that notice and hearing requirements are met and the evidence survives a more-
probative-than-prejudicial balancing test, evidence of prior sexual assaults are admissible if proved by clear and
convincing evidence. State v. Lierman, 305 Neb. 289, 940 N.W.2d 529 (2020).

While the fact that a defendant was acquitted of sexual assault charges in a prior prosecution does not affect the
threshold admissibility of the evidence under this section, it is relevant to the undue prejudice analysis conducted
under this section and under section 27-403. State v. Lierman, 305 Neb. 289, 940 N.W.2d 529 (2020).

A hearing on prior bad acts evidence is not required if the evidence forms the factual setting of the charged
offenses and is necessary to present a complete and coherent picture of the facts. State v. Kelly, 20 Neb. App. 871,
835 N.W.2d 79 (2013).

This section does not change the law regarding acts which are inextricably intertwined to the charged offenses,
so that acts that were not considered extrinsic and therefore not subject to section 27-404 before are not extrinsic
and not subject to this section now. State v. Kelly, 20 Neb. App. 871, 835 N.W.2d 79 (2013).

Trial court did not abuse its discretion in admitting evidence of a prior sexual assault where the defendant admitted
to committing the earlier offense, both offenses involved young boys, and both occurred at a time when the
defendant was acting as a babysitter for the boys. State v. Craigie, 19 Neb. App. 790, 813 N.W.2d 521 (2012).

27-504.

This section provides a privilege for professional counsel-patient communications, but under subsection (4)(d),
no privilege exists in criminal prosecutions for injuries to children. State v. McMillion, 23 Neb. App. 687, 875
N.W.2d 877 (2016).

27-510.

A ruling made under the initial step of subdivision (3)(b) of this section, regarding whether an informer may be
able to give testimony necessary to a fair determination, requires a court to use its judgment and thus exercise its
discretion. An appellate court therefore reviews such a ruling for an abuse of discretion. State v. Blair, 300 Neb.
372,914 N.W.2d 428 (2018).

The decision whether to reveal the identity of a confidential informant is controlled by this section, and judicial
discretion is involved only to the extent this section makes discretion a factor in determining that question. Where

this section commits a question at issue to the discretion of the trial court, an appellate court reviews the trial court's
determination for an abuse of discretion. State v. Blair, 300 Neb. 372, 914 N.W.2d 428 (2018).

27-513.
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A trial court may bar the testimony of a defendant's accomplice who seeks to exculpate the defendant by testifying
as to events that are crucial regarding the defendant's culpability, but intends to invoke his or her Fifth Amendment
privilege against self-incrimination during cross-examination. State v. Clausen, 307 Neb. 968, 951 N.W.2d 764
(2020).

Although a witness invoked his Fifth Amendment privilege in the jury's presence, no error was plainly evident
from the record where the bill of exceptions did not contain evidence showing that the parties or the court knew the
witness would invoke his privilege and where, after being given immunity, the witness testified and was subject to
cross-examination. State v. Munoz, 303 Neb. 69, 927 N.W.2d 25 (2019).

27-602.

Under this section and sections 27-701 and 27-702, it is improper for a witness to testify whether another person
may or may not have been telling the truth in a specific instance. State v. Rocha, 295 Neb. 716, 890 N.W.2d 178
(2017).

Under this section, lay witnesses may testify only as to factual matters based upon their personal knowledge. State
v. Rocha, 295 Neb. 716, 890 N.W.2d 178 (2017).

A party's "assumption" of a fact confesses the absence of personal knowledge of the fact. Sulu v. Magana, 293
Neb. 148, 879 N.W.2d 674 (2016).

27-605.

Comments by the judge presiding over a matter are clearly not evidence, because a judge may not assume the role
of a witness. In re Interest of J.K., 300 Neb. 510, 915 N.W.2d 91 (2018).

27-606.

In an evidentiary hearing regarding an alternate juror's impermissible presence and possible participation in
deliberations of the jury, the court is allowed to question individual jurors and the alternate as to how, if at all, the
alternate communicated to the jury and inquire as to individual jurors whether the alternate's outside influence was
brought to bear upon them. State v. Madren, 308 Neb. 443, 954 N.W.2d 881 (2021).

Juror affidavits cannot be used for the purpose of showing a juror was confused. Facilities Cost Mgmt. Group v.
Otoe Cty. Sch. Dist., 298 Neb. 777, 906 N.W.2d 1 (2018).

A trial court's duty to hold an evidentiary hearing on a substantiated allegation of jury misconduct does not extend
into matters which are barred from inquiry under subsection (2) of this section. State v. Stricklin, 290 Neb. 542, 861
N.W.2d 367 (2015).

The jury's consideration of a defendant's failure to testify is barred from inquiry under subsection (2) of this
section. State v. Stricklin, 290 Neb. 542, 861 N.W.2d 367 (2015).

Because there is no constitutional right to obtain information about a jury's deliberations, a court's discretion under
section 25-1635 to disclose juror information for good cause shown after a verdict should be tempered by the
restrictions imposed under subsection (2) of this section. Golnick v. Callender, 290 Neb. 395, 860 N.W.2d 180
(2015).

27-608.

Subsection (2) of this section does not affect the admissibility of evidence that has become relevant and admissible
under the specific contradiction doctrine. State v. Carpenter, 293 Neb. 860, 880 N.W.2d 630 (2016).

Subsection (2) of this section permits questioning during cross-examination only on specific instances of conduct
not resulting in a criminal conviction. State v. Stricklin, 290 Neb. 542, 861 N.W.2d 367 (2015).

To be admissible, reputation evidence of a witness's untruthfulness must embody the collective judgment of the
community and must be derived from a group whose size constitutes an indicium of inherent reliability. The
community in which the party has the reputation for untruthfulness must be sufficiently large; if the group is too
insular, its opinion of the witness's reputation for untruthfulness may not be reliable because it may have been
formed with the same set of biases. State v. Brooks, 23 Neb. App. 560, 873 N.W.2d 460 (2016).
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27-609.

When a defendant testifies in a criminal trial in his or her own behalf, he or she is precluded from testifying
regarding the details or the nature of the previous convictions because such information is not relevant to the
defendant's credibility. The defendant may testify as to whether he or she has previous felony convictions or
convictions involving dishonesty. State v. Howell, 26 Neb. App. 842, 924 N.W.2d 349 (2019).

27-612.

This section requires production of not only documents used to refresh recollection in the courtroom while the
witness is testifying, but also those writings the witness reviewed prior to giving testimony. State v. McMillion, 23
Neb. App. 687, 875 N.W.2d 877 (2016).

27-614.

Trial court erred in failing to allow party to cross-examine witness following interrogation by judge where
counsel's request to examine or cross-examine any witnesses was denied. Hronek v. Brosnan, 20 Neb. App. 200,
823 N.W.2d 204 (2012).

27-701.

A defendant doctor's testimony was not hearsay, because it was limited only to his perception of another treating
doctor's opinion, rather than providing the actual content of the other treating doctor's out-of-court statement. The
defendant doctor had firsthand knowledge of the other treating doctor's statement, his belief as to the opinion was
an inference that was rationally based on the context, and the testimony was helpful to an ultimate issue. Rodriguez
v. Surgical Assocs., 298 Neb. 573, 905 N.W.2d 247 (2018).

Because the credibility of witnesses is a determination within the province of the trier of fact, testimony that
usurps that role is not helpful and thus is improper opinion testimony under this section and section 27-702. State
v. Rocha, 295 Neb. 716, 890 N.W.2d 178 (2017).

The abolition of the "ultimate issue rule" does not lower the bar so as to admit all opinions, because under this
section and section 27-702, opinions must be helpful to the trier of fact. State v. Rocha, 295 Neb. 716, 890 N.W.2d
178 (2017).

Under this section and section 27-702, opinion testimony, whether by a lay or expert witness, is permissible only
if it is helpful to the trier of fact in making a determination of a fact in issue. State v. Rocha, 295 Neb. 716, 890
N.W.2d 178 (2017).

Under this section and sections 27-403 and 27-702, a witness may not give an opinion as to a defendant's guilt or
how the case should be decided, but, rather, must leave the conclusions to be drawn by the trier of fact, because
such opinions are not helpful. State v. Rocha, 295 Neb. 716, 890 N.W.2d 178 (2017).

Under this section and sections 27-602 and 27-702, it is improper for a witness to testify whether another person
may or may not have been telling the truth in a specific instance. State v. Rocha, 295 Neb. 716, 890 N.W.2d 178
(2017).

A police officer's testimony regarding the meanings of drug-related code words and jargon used by people
involved in the distribution of crack cocaine could not be excluded in a prosecution for drug conspiracy on the basis
it invaded the province of the jury. The officer's testimony was helpful, because the meanings of narcotics code
words and phrases were not within the common understanding of most jurors, cyphering of the meaning and intent
of cell phone calls involving the defendant was something the jury could not do without the interpretation of slang
or code words used during the wiretapped calls, and there was proper foundation for the officer's testimony. State
v. Russell, 292 Neb. 501, 874 N.W.2d 9 (2016).

Lay witness opinion testimony concerning the identity of a person depicted in a photograph or video is admissible
if there is evidence that the witness is better able to correctly identify the contents of the photograph or video than
the jury. State v. Hickey, 27 Neb. App. 516, 933 N.W.2d 891 (2019).

27-702.

In a bench trial, an expert's testimony will be admitted and given the weight to which it is entitled. Reiber v.
County of Gage, 303 Neb. 325, 928 N.W.2d 916 (2019).
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When a court is faced with a decision regarding the admissibility of expert opinion evidence, the trial judge must
determine at the outset, pursuant to the evidence rule governing expert witness testimony, whether the expert is
proposing to testify to (1) scientific, technical, or other specialized knowledge that (2) will assist the trier of fact to
understand or determine a fact in issue. Pitts v. Genie Indus., 302 Neb. 88, 921 N.W.2d 597 (2019).

Because the credibility of witnesses is a determination within the province of the trier of fact, testimony that
usurps that role is not helpful and thus is improper opinion testimony under section 27-701 and this section. State
v. Rocha, 295 Neb. 716, 890 N.W.2d 178 (2017).

The abolition of the "ultimate issue rule" does not lower the bar so as to admit all opinions, because under section
27-701 and this section, opinions must be helpful to the trier of fact. State v. Rocha, 295 Neb. 716, 890 N.W.2d 178
(2017).

Under section 27-701 and this section, opinion testimony, whether by a lay or expert witness, is permissible only
if it is helpful to the trier of fact in making a determination of a fact in issue. State v. Rocha, 295 Neb. 716, 890
N.W.2d 178 (2017).

Under this section and sections 27-403 and 27-701, a witness may not give an opinion as to a defendant's guilt or
how the case should be decided, but, rather, must leave the conclusions to be drawn by the trier of fact, because
such opinions are not helpful. State v. Rocha, 295 Neb. 716, 890 N.W.2d 178 (2017).

Under this section and sections 27-602 and 27-701, it is improper for a witness to testify whether another person
may or may not have been telling the truth in a specific instance. State v. Rocha, 295 Neb. 716, 890 N.W.2d 178
(2017).

A trial court can consider several nonexclusive factors in determining the reliability of an expert's opinion: (1)
whether a theory or technique can be (and has been) tested; (2) whether it has been subjected to peer review and
publication; (3) whether, in respect to a particular technique, there is a high known or potential rate of error; (4)
whether there are standards controlling the technique's operation; and (5) whether the theory or technique enjoys
general acceptance within a relevant scientific community. State v. Braesch, 292 Neb. 930, 874 N.W.2d 874 (2016).

Absent evidence that an expert's testimony grows out of the expert's own prelitigation research or that an expert's
research has been subjected to peer review, experts must show that they reached their opinions by following an
accepted method or procedure as it is practiced by others in their field. State v. Braesch, 292 Neb. 930, 874 N.W.2d
874 (2016).

Before admitting expert opinion testimony under this section, a trial court must determine whether the expert's
knowledge, skill, experience, training, and education qualify the witness as an expert. If an expert's opinion involves
scientific or specialized knowledge, a trial court must determine whether the reasoning or methodology underlying
the testimony is valid (reliable). It must also determine whether that reasoning or methodology can be properly
applied to the facts in issue. State v. Braesch, 292 Neb. 930, 874 N.W.2d 874 (2016).

In a bench trial, a trial court is not required to conclusively determine whether an expert's opinion is reliable
before admitting the expert's testimony, because the court is not shielding the jury from unreliable evidence. The
court has discretion to admit a qualified expert's opinion subject to its later determination after hearing further
evidence that the opinion is unreliable and should not be credited. State v. Braesch, 292 Neb. 930, 874 N.W.2d 874
(2016).

To be admissible, an expert's opinion must be based on good grounds, not mere subjective belief or unsupported
speculation. A trial court should not require absolute certainty in an expert's opinion, but it has discretion to exclude
expert testimony if an analytical gap between the data and the proffered opinion is too great. State v. Braesch, 292
Neb. 930, 874 N.W.2d 874 (2016).

The trial court's admission of a doctor's testimony regarding "grooming" in a sexual assault of a child case, without
performing its gatekeeping function under the Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S.
Ct. 2786, 125 L. Ed. 2d 469 (1993), and Schafersman v. Agland Coop, 262 Neb. 215, 631 N.W.2d 862 (2001),
framework, was prejudicial error. State v. Edwards, 28 Neb. App. 893, 949 N.W.2d 799 (2020).

An expert's opinion is ordinarily admissible under this section if the witness (1) qualifies as an expert, (2) has an
opinion that will assist the trier of fact, (3) states his or her opinion, and (4) is prepared to disclose the basis of that
opinion on cross-examination. In re Interest of Aly T. & Kazlynn T., 26 Neb. App. 612, 921 N.W.2d 856 (2018).

Sufficient foundation existed for a doctor's expert opinion in his affidavit that a nursing home's actions or inactions

did not cause a resident's injuries and subsequent death, so that the opinion could be considered by the trial court
when deciding a motion for summary judgment where the affidavit and attached curriculum vitae established that
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the doctor, board certified in family and geriatric medicine, had regularly cared for residents of assisted living
facilities and was qualified to evaluate the cause of injuries and death. Apkan v. Life Care Centers of America, 26
Neb. App. 154, 918 N.W.2d 601 (2018).

An individual's summary judgment affidavit was not sufficient to meet the requirements to qualify him as an
expert in regard to whether a roofing contractor's repairs were defective; the affidavit failed to set forth sufficient
foundation for his opinion, because he included no references to his occupation, training, experience, qualifications,
or education, and he failed to accurately describe the property he inspected and the methodology he employed during
such inspection. Edwards v. Mount Moriah Missionary Baptist Church, 21 Neb. App. 896, 845 N.W.2d 595 (2014).

It is within the trial court's discretion to determine whether there is sufficient foundation for an expert witness to
give his opinion about an issue in question. Edwards v. Mount Moriah Missionary Baptist Church, 21 Neb. App.
896, 845 N.W.2d 595 (2014).

27-703.

The defendant doctor could testify to the opinion of another treating doctor to demonstrate the basis for his own
opinion. Rodriguez v. Surgical Assocs., 298 Neb. 573, 905 N.W.2d 247 (2018).

27-704.

This section abolished the "ultimate issue" rule in Nebraska. Reiber v. County of Gage, 303 Neb. 325, 928 N.W.2d
916 (2019).

Under this section, a witness may not give an opinion as to how the case should be decided, but, rather, must
leave the conclusions to be drawn by the trier of fact, because such opinions are not helpful. Reiber v. County of
Gage, 303 Neb. 325, 928 N.W.2d 916 (2019).

Under this section, the basic approach to opinions, lay and expert, is to admit them when helpful to the trier of
fact. Reiber v. County of Gage, 303 Neb. 325, 928 N.W.2d 916 (2019).

The "ultimate issue rule," which prohibited witnesses from giving opinions or conclusions on an ultimate fact in
issue because such testimony, it was believed, usurps the function or invades the province of the jury, was abolished
in Nebraska by this section. State v. Rocha, 295 Neb. 716, 890 N.W.2d 178 (2017).

Under this section, the basic approach to opinions, lay and expert, is to admit them when helpful to the trier of
fact. State v. Rocha, 295 Neb. 716, 890 N.W.2d 178 (2017).

27-706.

If proposed expert testimony is fundamentally flawed by the expert's own admission, it is not an abuse of
discretion for the trial court to refuse to appoint the expert under this section when there is no showing that this
shortcoming in the expert's proposed testimony has been remedied. State v. Quezada, 20 Neb. App. 836, 834 N.W.2d
258 (2013).

27-801.

Witness interview statements that were gathered as part of an investigation and were relied upon by the employer
in making an employment decision were not hearsay, because they were not offered to prove the truth of the matter
asserted. Baker-Heser v. State, 309 Neb. 979, 963 N.W.2d 59 (2021).

Where the translator of a defendant's out-of-court verbal or written statements from a foreign language to English
is initially shown by the State to be qualified by knowledge, skill, experience, training, or education to perform such
translation, and where the translator testifies at trial and is subject to cross-examination, the translation is admissible
as nonhearsay under subdivision (4) of this section, and any challenges to the accuracy of the translation go to the
weight of the evidence and not to its admissibility. State v. Martinez, 306 Neb. 516, 946 N.W.2d 445 (2020).

The State must prove by a greater weight of the evidence that a defendant authored or made a statement in order
to establish preliminary admissibility as nonhearsay by a party opponent. State v. Savage, 301 Neb. 873,920 N.W.2d
692 (2018).

A declarant's out-of-court statement offered for the truth of the matter asserted is inadmissible unless it falls within
a definitional exclusion or statutory exception. State v. Burries, 297 Neb. 367, 900 N.W.2d 483 (2017).
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Excited utterances are an exception to the hearsay rule, because the spontaneity of excited utterances reduces the
risk of inaccuracies inasmuch as the statements are not the result of a declarant's conscious effort to make them. The
justification for the excited utterance exception is that circumstances may produce a condition of excitement which
temporarily stills the capacity for reflection and produces utterances free of conscious fabrication. State v. Burries,
297 Neb. 367, 900 N.W.2d 483 (2017).

For a statement to be an excited utterance, the following criteria must be met: (1) There must be a startling event,
(2) the statement must relate to the event, and (3) the declarant must have made the statement while under the stress
of the event. An excited utterance does not have to be contemporaneous with the exciting event. An excited utterance
may be subsequent to the startling event if there was not time for the exciting influence to lose its sway. The true
test for an excited utterance is not when the exclamation was made, but whether, under all the circumstances, the
declarant was still speaking under the stress of nervous excitement and shock caused by the event. State v. Burries,
297 Neb. 367, 900 N.W.2d 483 (2017).

The period in which the excited utterance exception applies depends on the facts of the case. Relevant facts
include the declarant's physical conditions or manifestation of stress and whether the declarant spoke in response to
questioning. But a declarant's response to questioning, other than questioning from a law enforcement officer, may
still be an excited utterance if the context shows that the declarant made the statement without conscious reflection.
State v. Burries, 297 Neb. 367, 900 N.W.2d 483 (2017).

"Owe notes" offered to show that the owner of the writings possessed illegal substances for purposes of sale and
distribution were not hearsay, because they were not offered to show that a recorded drug sale actually took place.
State v. Schwaderer, 296 Neb. 932, 898 N.W.2d 318 (2017).

A conspirator recounting past transactions or events having no connection with what is being done in promotion
of the common design cannot be assumed to represent those conspirators associated with him or her. State v. Britt,
293 Neb. 381, 881 N.W.2d 818 (2016).

Pursuant to subdivision (4) of this section, the necessary commonality of interests between conspirators is no
longer present when the central purpose of the conspiracy has succeeded or failed. State v. Britt, 293 Neb. 381, 881
N.W.2d 818 (2016).

Pursuant to subsection (4) of this section, the definitional exclusion to the hearsay rule applies to the coverup or
concealment of the conspiracy that occurs while the conspiracy is ongoing, just as it would to any other part of the
conspiracy. State v. Henry, 292 Neb. 834, 875 N.W.2d 374 (2016).

Pursuant to subsection (4) of this section, to withdraw from a conspiracy such that statements of a coconspirator
are inadmissible, the coconspirator must do more than ceasing, however definitively, to participate; rather, the
coconspirator must make an affirmative action either by making a clean breast to the authorities or by
communicating abandonment in a manner calculated to reach coconspirators, and must not resume participation in
the conspiracy. State v. Henry, 292 Neb. 834, 875 N.W.2d 374 (2016).

The fact that witnesses' memories conflict as to when, where, or how out-of-court statements were made may be
relevant to the credibility of the witnesses' testimony, but it is not relevant for purposes of analyzing whether an
out-of-court statement is a prior consistent statement. State v. Smith, 292 Neb. 434, 873 N.W.2d 169 (2016).

Text messages attributed to the victim were not hearsay where offered to show their effect on the defendant. State
v. Wynne, 24 Neb. App. 377, 887 N.W.2d 515 (2016).

Where there was sufficient evidence to establish that the defendant authored the text messages attributed to him,
those text messages, which were his own statements, were not hearsay. State v. Wynne, 24 Neb. App. 377, 887
N.W.2d 515 (2016).

Pursuant to subsection (1) of this section, a defendant's mother's utterance to a police officer, asking whether the
officer was alone, was not a "statement" under the Nebraska Evidence Rules, was not offered for any truth of any
matter, and was therefore not hearsay, in a prosecution for third degree assault on a law enforcement officer and

second-offense resisting arrest; the utterance was not an assertion or declaration, but instead was an interrogatory
seeking information and not asserting any particular fact. State v. Heath, 21 Neb. App. 141, 838 N.W.2d 4 (2013).

27-802.

The Nebraska Evidence Rules provide that hearsay is admissible when authorized by the statutes of the State of
Nebraska. In re Application No. OP-0003, 303 Neb. 872, 932 N.W.2d 653 (2019).

27-803.
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An exhibit composed of printouts from the county treasurer's official website and a letter from the treasurer setting
forth the amount of delinquent taxes for a property, along with pages showing the tax billed each year, the tax paid,
and the interest paid, fit within the business record exception to hearsay. AVG Partners I v. Genesis Health Clubs,
307 Neb. 47, 948 N.W.2d 212 (2020).

Pretrial notice of an intent to admit evidence under the residual hearsay exception is mandatory, and an adverse
party's knowledge of a statement is not enough to satisfy the notice requirement. State v. Martinez, 306 Neb. 516,
946 N.W.2d 445 (2020).

Testimony by an examining physician concerning a 10-year-old victim's diagnoses was admissible pursuant to
the hearsay exception governing medical diagnosis or treatment, where the physician testified that she learned of
the diagnoses while conducting a patient interview for the purpose of treating the victim during a visit to the
emergency room following the underlying incident. The physician further testified that obtaining a patient history
was an important part of her job and that she attempted to obtain a medical history from every patient she treated.
State v. Dady, 304 Neb. 649, 936 N.W.2d 486 (2019).

A sexual assault victim's statements to a sexual assault nurse examiner during an examination performed in an
emergency room and to a doctor performing a followup examination that the defendant sexually abused her were
admissible under the medical purpose hearsay exception. State v. Mora, 298 Neb. 185, 903 N.W.2d 244 (2017).

Statements made by a child victim of sexual assault to a forensic interviewer with a dual medical and investigatory
purpose were admissible under subdivision (3) of this section when the forensic interviewer was in the chain of
medical care and circumstantial evidence permitted an inference that the statements were made in legitimate and
reasonable contemplation of medical diagnosis or treatment. State v. Jedlicka, 297 Neb. 276, 900 N.W.2d 454
(2017).

Nebraska's business record exception to hearsay is not a carbon copy of its federal counterpart. Unlike Fed. R.
Evid. 803(6), subsection (5) of this section excludes opinions and diagnoses from the business record exception. So,
an expert's opinions and medical diagnoses, as distinguished from factual statements, in an employer's file for an
employee were not admissible under Nebraska's business record exception. Arens v. NEBCO, Inc., 291 Neb. 834,
870 N.W.2d 1 (2015).

The business record exception to hearsay is not limited to records created by the holder of the records. It applies
to a memorandum, report, record, or data compilation. The term "data compilation" is broad enough to include
records furnished by third parties with knowledge of the relevant acts, events, or conditions if the third party has a
duty to make the records and the holder of the record routinely compiles and keeps them. Arens v. NEBCO, Inc.,
291 Neb. 834, 870 N.W.2d 1 (2015).

Subdivision (5)(b) of this section, on its face, does not apply to criminal proceedings. State v. Walker, 29 Neb.
App. 292, 953 N.W.2d 65 (2020).

A child sexual assault victim's statements to parents were admissible as excited utterances under subdivision (1)
of this section. State v. Edwards, 28 Neb. App. 893, 949 N.W.2d 799 (2020).

Pursuant to subdivision (3) of this section, a child sexual assault victim's statements, as relayed to a doctor by a
forensic examiner and testified to by the doctor, were admissible even though they were double hearsay because
each part of the combined statements conformed with an exception to the hearsay rule. State v. Edwards, 28 Neb.
App. 893,949 N.W.2d 799 (2020).

Pursuant to subdivision (3) of this section, statements made by a child victim of sexual abuse to a forensic
interviewer in the chain of medical care may be admissible even though the interview has the partial purpose of
assisting law enforcement. State v. Edwards, 28 Neb. App. 893, 949 N.W.2d 799 (2020).

Statements having a dual medical and investigatory purpose are admissible under subdivision (3) of this section
only if the proponent of the statements demonstrates that (1) the declarant's purpose in making the statements was
to assist in the provision of medical diagnosis or treatment and (2) the statements were of a nature reasonably
pertinent to medical diagnosis or treatment by a medical professional. State v. Edwards, 28 Neb. App. 893, 949
N.W.2d 799 (2020).

Subdivision (3) of this section is based on the notion that a person seeking medical attention will give a truthful
account of the history and current status of his or her condition in order to ensure proper treatment. State v. Edwards,
28 Neb. App. 893, 949 N.W.2d 799 (2020).
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Under subdivision (3) of this section, the appropriate state of mind of the declarant may be reasonably inferred
from the circumstances; such a determination is necessarily fact specific. State v. Edwards, 28 Neb. App. 893, 949
N.W.2d 799 (2020).

Under subdivision (3) of this section, the fundamental inquiry when considering a declarant's intent is whether
the statement was made in legitimate and reasonable contemplation of medical diagnosis or treatment. State v.
Edwards, 28 Neb. App. 893, 949 N.W.2d 799 (2020).

Under subdivision (3) of this section, a statement is generally considered admissible under the medical purpose
hearsay exception if gathered for dual medical and investigatory purposes, as long as the statement, despite its dual
purpose, was made in legitimate and reasonable contemplation of medical diagnosis and treatment. State v. Cheloha,
25 Neb. App. 403,907 N.W.2d 317 (2018).

27-804.

Pursuant to subdivision (2)(c) of this section, a trial court cannot rely simply on the State's assurances of
unavailability or on the declarant's invocation of the privilege against self-incrimination and the failure to call the
declarant to testify as a result. Instead, before a declarant may be excused as unavailable based on a claim of
privilege, the declarant must appear at trial, assert the privilege, and have that assertion approved by the trial judge.
In addition, the witness must be exempted from testifying by a ruling of the court. State v. Britt, 293 Neb. 381, 881
N.W.2d 818 (2016).

Whether a particular remark within a larger narrative is truly self-inculpatory—such that a reasonable person
would make the statement only if believed to be true—is a fact-intensive inquiry requiring careful examination of
all the circumstances surrounding the criminal activity involved. When considering statements of a mixed nature,
the question is whether the statements have a net exculpatory versus net inculpatory effect. State v. Britt, 293 Neb.
381, 881 N.W.2d 818 (2016).

When considering whether a good faith effort to procure a witness has been made under subdivision (1)(e) of this
section, the proper inquiry is whether the means utilized by the proponent prior to trial were reasonable, not whether
other means remain available at the time of trial or whether additional steps might have been undertaken. State v.
Trice, 292 Neb. 482, 874 N.W.2d 286 (2016).

27-805.

A child sexual assault victim's statements, as relayed to a doctor by a forensic examiner and testified to by a
doctor, were admissible even though they were double hearsay because each part of the combined statements
conformed with an exception to the hearsay rule. State v. Edwards, 28 Neb. App. 893, 949 N.W.2d 799 (2020).

27-901.

A chief financial officer's testimony about exhibits satisfied the authentication requirement by providing sufficient
information to show that the documents were what they purported to be. AVG Partners I v. Genesis Health Clubs,
307 Neb. 47, 948 N.W.2d 212 (2020).

The identity of a participant in a telephone conversation may be established by circumstantial evidence, such as
the circumstances preceding or following the telephone conversation. State v. Burries, 297 Neb. 367, 900 N.W.2d
483 (2017).

This section requires authentication or identification of evidence sufficient to support a finding that a matter is
what the proponent claims as a condition precedent for admission. But authentication or identification under this
section is not a high hurdle. A proponent is not required to conclusively prove the genuineness of the evidence or
to rule out all possibilities inconsistent with authenticity. If the evidence is sufficient to support a finding that the
evidence is what it purports to be, the rule is satisfied. State v. Burries, 297 Neb. 367, 900 N.W.2d 483 (2017).

The proponent of the text messages is not required to conclusively prove who authored the messages; the
possibility of an alteration or misuse by another generally goes to weight, not admissibility. State v. Henry, 292

Neb. 834, 875 N.W.2d 374 (2016).

If the proponent's showing is sufficient to support a finding that the evidence is what it purports to be, the
proponent has satisfied the requirement of this section. State v. Wynne, 24 Neb. App. 377, 887 N.W.2d 515 (2016).

This section does not impose a high hurdle for authentication or identification. State v. Wynne, 24 Neb. App. 377,
887 N.W.2d 515 (2016).
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Where evidence showed that the defendant used his cell phone during the month of the murder; that in the period
prior to the murder, there was contact between the cell phone attributed to the defendant and the telephone numbers
of various family members and the defendant's girlfriend; that there was no evidence to suggest that anyone other
than the defendant was using the cell phone in question at the time of the murder; that the content of the text
messages and sequence of subsequent call contacts between the cell phone attributed to the defendant and the
victim's cell phone were consistent with the timeline established for the murder; and that all outgoing contacts by
the cell phone attributed to the defendant ceased just shortly before the murder occurred, the trial court did not abuse
its discretion in overruling the defendant's objections with respect to his authorship of the text messages attributed
to him. State v. Wynne, 24 Neb. App. 377, 887 N.W.2d 515 (2016).

27-902.

While not a high hurdle, it is still the burden of the proponent of the evidence to provide the court with sufficient
evidence that the document or writing is what it purports to be. VKGS v. Planet Bingo, 309 Neb. 950, 962 N.W.2d
909 (2021).

27-1002.

By its terms, this section applies to proof of the contents of a recording. Chevalier v. Metropolitan Util. Dist., 24
Neb. App. 874, 900 N.W.2d 565 (2017).

The best evidence rule is a rule of preference for the production of the original of a writing, recording, or
photograph when the contents of the item are sought to be proved. Chevalier v. Metropolitan Util. Dist., 24 Neb.
App. 874, 900 N.W.2d 565 (2017).

The purpose of the best evidence rule is the prevention of fraud, inaccuracy, mistake, or mistransmission of critical
facts contained in a writing, recording, or photograph when its contents are an issue in a proceeding. Chevalier v.
Metropolitan Util. Dist., 24 Neb. App. 874, 900 N.W.2d 565 (2017).

The best evidence rule, also known as the original document rule, states that the original writing, recording, or
photograph is required to prove the content of that writing, recording, or photograph. Flodman v. Robinson, 22 Neb.
App. 943, 864 N.W.2d 716 (2015).

28-105.

The nonretroactive provision of subsection (7) of this section applies to the changes made by 2015 Neb. Laws,
L.B. 605, to penalties for Class IV felony convictions under section 29-2204.02. State v. Benavides, 294 Neb. 902,
884 N.W.2d 923 (2016).

A person convicted of a felony for which a mandatory minimum sentence is prescribed is not eligible for
probation. State v. Russell, 291 Neb. 33, 863 N.W.2d 813 (2015).

For purposes of the authorized limits of an indeterminate sentence, both "mandatory minimum" as used in section
28-319.01(2) and "minimum" as used in this section in regard to a Class IB felony mean the lowest authorized
minimum term of the indeterminate sentence. State v. Russell, 291 Neb. 33, 863 N.W.2d 813 (2015).

A defendant's sentence on a Class IIIA felony needed to be an indeterminate sentence pursuant to subsection (4)
of section 29-2204.02, because the defendant was also sentenced on Class II felonies. State v. Wells, 28 Neb. App.
118, 940 N.W.2d 847 (2020).

Under subsection (2) of this section, sentences of less than 1 year shall be served in the county jail, whereas
sentences of 1 year or more for Class IIIA felonies shall be served in institutions under the jurisdiction of the
Department of Correctional Services. State v. Minnick, 22 Neb. App. 907, 865 N.W.2d 117 (2015).

28-105.02.

A sentence of 70 years' to life imprisonment was not excessive or a de facto life sentence for an offender who, at
age 14, murdered his younger sister. State v. Thieszen, 300 Neb. 112, 912 N.W.2d 696 (2018).

A sentence of 110 to 126 years' imprisonment for a murder committed at age 17 was not excessive or a de facto
life sentence; the court considered the relevant sentencing factors along with the offender's youth and attendant
characteristics and the fact that the offender would be eligible for parole at age 72. State v. Russell, 299 Neb. 483,
908 N.W.2d 669 (2018).
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The defendant's resentencing of 60 to 80 years' imprisonment with credit for time served for murder committed
as a juvenile offender did not violate Miller v. Alabama, 567 U.S. 460, 132 S. Ct. 2455, 183 L. Ed. 2d 407 (2012),
where the defendant was not sentenced to life imprisonment without parole and instead had the opportunity for
parole in just under 14 years, a full mitigation hearing was held before his sentencing at which both the State and
the defendant were given an opportunity to present evidence, and the court stated that it had to consider the fact that
a jury convicted the defendant of murder in the first degree but also had to consider the mitigating factors under this
section, as well as a psychological evaluation. State v. Jackson, 297 Neb. 22, 899 N.W.2d 215 (2017).

28-106.

A determinate sentence, as used in subsection (2) of this section, is imposed when the defendant is sentenced to
a single term of years. State v. Vanness, 300 Neb. 159, 912 N.W.2d 736 (2018).

A defendant's sentences on various misdemeanors needed to be indeterminate sentences pursuant to subsection

(5) of section 29-2204.02, because the defendant was also sentenced on Class II felonies. State v. Wells, 28 Neb.
App. 118, 940 N.W.2d 847 (2020).

28-109.

Under this section, "serious bodily injury" means bodily injury which involves a (1) substantial risk of death, (2)
substantial risk of serious permanent disfigurement, or (3) protracted loss or impairment of the function of any part
or organ of the body. State v. Williams, 306 Neb. 261, 945 N.W.2d 124 (2020).

The record supported that a shoulder injury was a serious bodily injury where the victim had to be anesthetized
twice in emergency room before the dislocated shoulder could be put back into place, was administered pain
medication, required physical therapy and subsequent shoulder surgery, was placed on light-duty work after the
injury, and was not yet fully healed at the time of testimony. State v. Kearns, 29 Neb. App. 648, 956 N.W.2d 739
(2021).

28-111.

The phrase "because of" requires the State to prove some causal connection between the victim's association with
aperson of a certain sexual orientation and the criminal act. State v. Duncan, 293 Neb. 359, 878 N.W.2d 363 (2016).

28-116.

The nonretroactive provision of section 28-105(7) applies to the changes made by 2015 Neb. Laws, L.B. 605, to
penalties for Class IV felony convictions under section 29-2204.02. State v. Benavides, 294 Neb. 902, 884 N.W.2d
923 (2016).

28-201.

First degree assault and attempted voluntary manslaughter are two distinct offenses. First degree assault requires

serious bodily injury to occur, and attempted voluntary manslaughter does not require any injury to occur. State v.

Smith, 294 Neb. 311, 883 N.W.2d 299 (2016).

An intentional killing can be manslaughter, if it results from a sudden quarrel. Thus, attempted sudden quarrel
manslaughter can be considered a crime. State v. Smith, 19 Neb. App. 708, 811 N.W.2d 720 (2012).

28-202.

Pursuant to subsection (1) of this section, a conviction requires only that an agreement for the commission of a
criminal act was entered into and an overt act in furtherance of the conspiracy was committed. State v. Theisen, 306
Neb. 591, 946 N.W.2d 677 (2020).

28-205.

There is no requirement that the underlying felony referred to in this section be committed in Nebraska. State v.
Schiesser, 24 Neb. App. 407, 888 N.W.2d 736 (2016).

28-303.
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A question of premeditation is for the jury to decide. State v. Cotton, 299 Neb. 650, 910 N.W.2d 102 (2018).

Under subdivision (1) of this section, the three elements which the State must prove beyond a reasonable doubt
to obtain a conviction for first degree murder are as follows: The defendant (1) killed another person, (2) did so
purposely, and (3) did so with deliberate and premeditated malice. State v. Cotton, 299 Neb. 650, 910 N.W.2d 102
(2018).

28-305.

First degree assault and attempted voluntary manslaughter are two distinct offenses. First degree assault requires
serious bodily injury to occur, and attempted voluntary manslaughter does not require any injury to occur. State v.
Smith, 294 Neb. 311, 883 N.W.2d 299 (2016).

Because this section is a codification of the common-law crime of involuntary manslaughter, the State must show
all elements of that common-law crime to convict under that section, unless the Legislature expressly dispensed
with any such element. Because the Legislature did not specifically exclude mens rea from the language of the
offense, the State must show mens rea to sustain a conviction. State v. Carman, 292 Neb. 207, 872 N.W.2d 559
(2015).

The State has prosecutorial discretion to charge a person for either manslaughter or motor vehicle homicide as
the result of an unintentional death arising from an unlawful act during the operation of a motor vehicle where the
defendant's conduct constitutes both offenses; but if the State chooses to pursue charges for manslaughter, it must
show mens rea. State v. Carman, 292 Neb. 207, 872 N.W.2d 559 (2015).

To convict a defendant of "unlawful act" manslaughter or "involuntary" manslaughter, the State must show that
the defendant acted with more than ordinary negligence in committing the predicate unlawful act. State v. Carman,
292 Neb. 207, 872 N.W.2d 559 (2015).

Traffic infractions are public welfare offenses which do not require a showing of mens rea and, therefore, are
insufficient by themselves to support a conviction for "unlawful act" manslaughter or "involuntary" manslaughter.

State v. Carman, 292 Neb. 207, 872 N.W.2d 559 (2015).

An intentional killing can be manslaughter, if it results from a sudden quarrel. Thus, attempted sudden quarrel
manslaughter can be considered a crime. State v. Smith, 19 Neb. App. 708, 811 N.W.2d 720 (2012).

28-306.

Just as in the context of habitual criminal and driving under the influence sentence enhancements, evidence of a
prior conviction must be introduced in order to enhance a sentence for motor vehicle homicide. State v. Valdez, 305
Neb. 441, 940 N.W.2d 840 (2020).

28-308.

First degree assault and attempted voluntary manslaughter are two distinct offenses. First degree assault requires
serious bodily injury to occur, and attempted voluntary manslaughter does not require any injury to occur. State v.
Smith, 294 Neb. 311, 883 N.W.2d 299 (2016).

Malice is not an element of first degree assault, and, as such, "sudden quarrel" would not be applicable to negate
it. State v. Smith, 294 Neb. 311, 883 N.W.2d 299 (2016).

There is no double jeopardy violation where a defendant is charged and convicted of first degree assault under
this section and second degree assault under section 28-309(1)(a). State v. Ballew, 291 Neb. 577, 867 N.W.2d 571
(2015).

28-309.

There is no double jeopardy violation where a defendant is charged and convicted of first degree assault under
section 28-308 and second degree assault under subdivision (1)(a) of this section. State v. Ballew, 291 Neb. 577,
867 N.W.2d 571 (2015).

28-311.02.
Evidence was insufficient to support a finding that an alleged harasser's behavior fit the statutory definition of a

harassing "course of conduct" as defined by subdivision (2)(b) of this section, where the incident between the alleged
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harasser and the alleged victims occurred within a span of 10 to 20 minutes on one particular day, and there was no
evidence of harassment prior to or after the incident. Knopik v. Hahn, 25 Neb. App. 157, 902 N.W.2d 716 (2017).

Nebraska's stalking and harassment statutes are given an objective construction, and the victim's experience
resulting from the perpetrator's conduct should be assessed on an objective basis. Glantz v. Daniel, 21 Neb. App.
89, 837 N.W.2d 563 (2013).

28-311.09.

"[A]ppear," as it is found in subdivision (8)(b) of this section, is not narrowly confined to require the presence of
a respondent in person. Rather, it is the same as any other "appearance" in court. Weatherly v. Cochran, 301 Neb.
426,918 N.W.2d 868 (2018).

Under this section, a respondent is entitled to appear by and through his or her counsel. Weatherly v. Cochran,
301 Neb. 426, 918 N.W.2d 868 (2018).

This section was amended operative January 1, 2020, and now provides that the petition and affidavit shall be
deemed to have been offered into evidence at any show cause hearing, and the petition and affidavit shall be admitted
into evidence unless specifically excluded by the court; this was a substantive amendment and therefore was not
applicable to the pending case. Prentice v. Steede, 28 Neb. App. 423, 944 N.W.2d 323 (2020).

When a trial court determines an ex parte temporary harassment protection order is not warranted, an evidentiary
hearing is not mandated under the harassment protection order statute as it is under the domestic abuse protection
order statute. In harassment protection order proceedings, a trial court has the discretion to direct a respondent to
show cause why an order should not be entered or, alternatively, the court can dismiss the petition if insufficient
grounds have been stated in the petition and affidavit. Rosberg v. Rosberg, 25 Neb. App. 856, 916 N.W.2d 62
(2018).

The court erred in finding sufficient evidence to support issuance of harassment protection orders because the
alleged harasser had not engaged in the type of stalking offense for which this section provides relief, where the
incident between the alleged harasser and the alleged victims occurred within a span of 10 to 20 minutes on one
particular day, and there was no evidence of harassment prior to or after the incident. Knopik v. Hahn, 25 Neb. App.
157,902 N.W.2d 716 (2017).

The 5-day time requirement specified in this section for requesting a hearing is not essential to accomplishing the
main objective of Nebraska's stalking and harassment statutes. Glantz v. Daniel, 21 Neb. App. 89, 837 N.W.2d 563
(2013).

The requirement in this section to request a hearing within 5 days of service of the ex parte order is directory
rather than mandatory. Glantz v. Daniel, 21 Neb. App. 89, 837 N.W.2d 563 (2013).

28-311.11.

A party seeking a sexual assault protection order must prove a sexual assault offense by a preponderance of the
evidence. S.B. v. Pfeifler, 26 Neb. App. 448, 920 N.W.2d 851 (2018).

28-313.

The victim's ability to effectuate an escape despite being bound and gagged does not equate with a voluntary
release under subsection (3) of this section. State v. Betancourt-Garcia, 295 Neb. 170, 887 N.W.2d 296 (2016).

28-318.

"[C]oercion," under subdivision (8)(a)(i) of this section, includes nonphysical force. State v. McCurdy, 301 Neb.
343,918 N.W.2d 292 (2018).

Sufficient evidence existed to establish sexual contact when the defendant touched the buttocks of a 12-year-old
girl over her clothing on multiple occasions, coupled with the defendant's position of authority over the victim, his
knowledge of her "tough" upbringing, and his watching pornography immediately after touching the victim on one
occasion. State v. Cheloha, 25 Neb. App. 403, 907 N.W.2d 317 (2018).

Under subdivision (5) of this section, sexual contact means the intentional touching of the victim's sexual or
intimate parts or the intentional touching of the victim's clothing covering the immediate area of the victim's sexual
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or intimate parts, and it includes only such conduct which can be reasonably construed as being for the purpose of
sexual arousal or gratification of either party. State v. Cheloha, 25 Neb. App. 403, 907 N.W.2d 317 (2018).

28-319.

Evidence was sufficient to support a conviction for first degree sexual assault where the victim testified she did
not consent to having sex with anyone on the night of her party, an attendee at the party testified that the defendant
said he had sex with the victim, and there was abundant testimony about the victim's intoxication. State v. Guzman,
305 Neb. 376, 940 N.W.2d 552 (2020).

Subdivision (1)(b) of this section applies to a wide array of situations that affect a victim's capacity, including
age. State v. Dady, 304 Neb. 649, 936 N.W.2d 486 (2019).

The definition of "mentally incapable" could have been excluded from the court's instructions, as the language of
subdivision (1)(b) of this section is sufficiently clear that a definitional instruction would not normally be necessary.
State v. Dady, 304 Neb. 649, 936 N.W.2d 486 (2019).

The evidence was sufficient to support a finding that a 10-year-old victim was incapable of appraising the nature
of sexual conduct where the expert testimony provided an explanation of the brain capacities and reasoning abilities
of a normal 10-year-old child and opined that the victim appeared to be a normally developed 10-year-old child.
State v. Dady, 304 Neb. 649, 936 N.W.2d 486 (2019).

The trial court's ambiguous instruction was harmless error because the potential ambiguity did not in fact mislead
the jury, because the instructions taken as a whole, combined with the evidence and arguments presented at trial,
clarified the ambiguity of "because of the victim's age" such that the jury understood "age" in this context to be a
subjective review of the victim's developmental age. State v. Dady, 304 Neb. 649, 936 N.W.2d 486 (2019).

Under subdivision (1)(b) of this section, whether the victim was incapable of consent depends upon a specific
inquiry into the victim's capacity, i.e., whether the victim was mentally or physically incapable of resisting or
appraising the nature of his or her conduct. State v. Dady, 304 Neb. 649, 936 N.W.2d 486 (2019).

Using the phrase "because of the victim's age" to preface the term "mentally incapable" is ambiguous as to whether
age can be the sole basis for a finding that the victim was mentally incapable, without an individualized assessment
of the victim's maturity. State v. Dady, 304 Neb. 649, 936 N.W.2d 486 (2019).

The victim's lack of consent is not an element of the crime of sexual assault when the victim is incapable of
resisting or appraising the nature of his or her conduct. In re Interest of K.M., 299 Neb. 636,910 N.W.2d 82 (2018).

To prove a lack-of-capacity sexual assault on the basis of a mental impairment, the State must prove beyond a
reasonable doubt that the victim's impairment was so severe that he or she was mentally incapable of resisting or
mentally incapable of appraising the nature of the sexual conduct with the alleged perpetrator. In re Interest of K.M.,
299 Neb. 636, 910 N.W.2d 82 (2018).

Consent is not relevant and the State need not prove lack of consent for a charge under subdivision (1)(c) of this
section. State v. Cramer, 28 Neb. App. 469, 945 N.W.2d 222 (2020).

28-319.01.

The age classifications of the victim in subdivision (1)(a) of this section are rationally related to plausible policy
reasons considered by lawmakers, including the concern of protecting young people. The relationship of the
classifications to legislative goals was not so attenuated as to render the distinction arbitrary or irrational, and it
does not violate the Equal Protection Clause of the 14th Amendment of the Constitution of the United States or
article I, sec. 3, of the Nebraska Constitution. State v. Hibler, 302 Neb. 325, 923 N.W.2d 398 (2019).

For purposes of the authorized limits of an indeterminate sentence, both "mandatory minimum" as used in
subsection (2) of this section and "minimum" as used in section 28-105 in regard to a Class IB felony mean the
lowest authorized minimum term of the indeterminate sentence. State v. Russell, 291 Neb. 33, 863 N.W.2d 813
(2015).

The mandatory minimum sentence required by subsection (2) of this section affects both probation and parole:
Probation is not authorized, and the offender will not receive any good time credit until the full amount of the
mandatory minimum term of imprisonment has been served. State v. Russell, 291 Neb. 33, 863 N.W.2d 813 (2015).

The range of penalties for sexual assault of a child in the first degree, first offense, under subsection (2) of this

section, is 15 years' to life imprisonment. State v. Russell, 291 Neb. 33, 863 N.W.2d 813 (2015).
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28-320.01.

The exact date of the commission of an offense is not a substantive element of first, second, or third degree sexual
assault of a child. State v. Samayoa, 292 Neb. 334, 873 N.W.2d 449 (2015).

28-322.04.

Under this section, the word "subject" means to cause to undergo the action of something specified. State v.
Wood, 296 Neb. 738, 895 N.W.2d 701 (2017).

28-323.

Multiple counts of third degree domestic assault under this section are not the "same offense" for double jeopardy
purposes if a break occurred between the alleged assaults that allowed the defendant to form anew the required
criminal intent. State v. Kleckner, 291 Neb. 539, 867 N.W.2d 273 (2015).

28-324.

To find the element of taking "by putting in fear" under this section, the finder of fact must determine from the
context established by the evidence whether the defendant's conduct would have placed a reasonable person in fear.
State v. Garcia, 302 Neb. 406, 923 N.W.2d 725 (2019).

Evidence of a principal's intent to steal drugs from an undercover officer who had just purchased them from him
was sufficient to support the defendant's conviction for aiding and abetting robbery; the principal told the officer to
give him the drugs back, the officer refused at first and tried to leave, the principal took the money out of his pocket
and insisted that the officer take his money back and give the drugs to the principal, the officer ultimately gave the
drugs to the principal and took his money back, the officer felt threatened during the incident and felt that he had
no choice but to give the drugs to the principal, and the principal had no right to the drugs after the transaction was
complete. State v. Burbach, 20 Neb. App. 157, 821 N.W.2d 215 (2012).

For purposes of the robbery statute, "stealing" has commonly been described as taking without right or leave with
intent to keep wrongfully; the focus of the statute is on the intent to deprive the owner of his or her property
permanently, to keep it from him or her. State v. Burbach, 20 Neb. App. 157, 821 N.W.2d 215 (2012).

28-353.

This section does not limit family caregiver status to an order of court or express or implied contract. This section
also includes reference to any person who has assumed responsibility for the care of a vulnerable adult voluntarily.
State v. Boyd, 28 Neb. App. 874, 949 N.W.2d 540 (2020).

28-386.

The term "neglected" as used in subdivision (1)(f) of this section includes an act or omission. State v. Boyd, 28
Neb. App. 874, 949 N.W.2d 540 (2020).

28-518.

When items are stolen simultaneously from the same location, only one theft has occurred and the value of the
items should be aggregated to determine the grade of the offense. State v. Sierra, 305 Neb. 249, 939 N.W.2d 808
(2020).

Where a jury found that the defendant unlawfully took multiple items, the jury's finding that the defendant did
not take the items "pursuant to one scheme or course of conduct" did not require that the defendant be found not
guilty. State v. Duncan, 294 Neb. 162, 882 N.W.2d 650 (2016).

Whether the theft of multiple items was "taken pursuant to one scheme or course of conduct” is not an essential
element of a theft offense; instead, whether the items were "taken pursuant to one scheme or course of conduct" is
relevant to the determination of whether the value of the items taken could be aggregated for purposes of grading
the offense. State v. Duncan, 294 Neb. 162, 882 N.W.2d 650 (2016).

The defendant's prior two convictions for theft by shoplifting could be used to enhance his third conviction for
theft by shoplifting, although the prior two convictions occurred before subsection (4) of this section was amended
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by 2015 Neb. Laws, L.B. 605, to increase the maximum value of the thing involved, since the defendant's third
conviction would have been classified under subsection (4) under either the old or the new version of this subsection.
State v. Sack, 24 Neb. App. 721, 897 N.W.2d 317 (2017).

28-520.

The plain language of "knowing" in subdivision (1)(a) of this section, in the context of entering any building or
occupied structure "knowing that he or she is not licensed or privileged to do so," imposes a subjective standard
focused on the accused's actual knowledge. State v. Stanko, 304 Neb. 675, 936 N.W.2d 353 (2019).

28-522.

A person entering premises open to the public has not "complied with all lawful conditions imposed on access to
or remaining in the premises" pursuant to subdivision (2) of this section if he or she has been lawfully barred from
the premises and the business has not reinstated its implied consent to entry. State v. Stanko, 304 Neb. 675, 936
N.W.2d 353 (2019).

28-636.

"Person" in the context of the term "[pJersonal identification document" for purposes of this section means a real
person and not a fictitious person. State v. Covey, 290 Neb. 257, 859 N.W.2d 558 (2015).

28-638.

"Person" in the context of the term "personal identifying information" for purposes of this section means a real
person and not a fictitious person. State v. Covey, 290 Neb. 257, 859 N.W.2d 558 (2015).

28-706.

To prove that a defendant has failed, refused, or neglected to provide proper support under this section, the State
is not required to prove that a defendant has an ability to pay; however, a defendant may present evidence of inability
to pay in order to disprove intent. State v. Erpelding, 292 Neb. 351, 874 N.W.2d 265 (2015).

28-707.

To convict a defendant of knowing and intentional child abuse resulting in death, the State must prove the
defendant knowingly and intentionally caused or permitted the child to be abused in one or more of the ways defined
in subsection (1) of this section, and also must prove the offense resulted in the child's death. It is not necessary to
prove the defendant intended the abuse to result in the child's death. State v. Montoya, 304 Neb. 96, 933 N.W.2d
558 (2019).

Criminal endangerment in subsection (1) of this section, providing that a "person commits child abuse if he or
she knowingly, intentionally, or negligently causes or permits a minor child to be . . . [p]laced in a situation that
endangers his or her life or physical or mental health," encompasses not only conduct directed at the child, but also
conduct that presents the likelihood of injury due to the child's having been placed in a situation caused by the
defendant's conduct. State v. Ferguson, 301 Neb. 697, 919 N.W.2d 863 (2018).

Criminal endangerment in subsection (1)(a) of this section encompasses not only conduct directed at the child but
also conduct which presents the likelihood of injury due to the child's having been placed in a situation caused by

the defendant's conduct. State v. Mendez-Osorio, 297 Neb. 520, 900 N.W.2d 776 (2017).

The State is not required to prove a minor child was in the exclusive care or custody of the defendant when the
child abuse occurred. State v. Olbricht, 294 Neb. 974, 885 N.W.2d 699 (2016).

This section only requires proof of the status of the victim as a minor child; it does not require proof of the victim's
actual identity or birth date. State v. Thomas, 25 Neb. App. 256, 904 N.W.2d 295 (2017).

Under subsection (2) of this section, the statutory privilege between patient and professional counselor is not
available in a prosecution for child abuse. State v. McMillion, 23 Neb. App. 687, 875 N.W.2d 877 (2016).

28-716.
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The immunity provision set forth in this section which relates to mandatory reporting of suspected child abuse or
neglect does not prohibit the juvenile court from acquiring jurisdiction of juveniles determined to be within the
meaning of section 43-247(3)(a), even when such reporting is made by the parent of the subject juvenile(s). In re
Interest of B.B. et al., 29 Neb. App. 1, 951 N.W.2d 526 (2020).

28-813.01.

A person knowingly possesses child pornography in violation of this section when he or she knows of the nature
or character of the material and of its presence and has dominion or control over it. State v. Mucia, 292 Neb. 1, 871
N.W.2d 221 (2015).

28-831.

A defendant's knowledge of the victim's age is not an essential element of the offense of sex trafficking of a minor.
State v. Swindle, 300 Neb. 734, 915 N.W.2d 795 (2018).

28-833.

Where a prosecution involves a minor child rather than a decoy, a defendant's knowledge that the recipient is
under age 16 is an element of the crime of enticement by electronic communication device. State v. Paez, 302 Neb.
676,925 N.W.2d 75 (2019).

28-901.

A police chief's failure to forward, in accordance with section 29-424, to the county attorney a citation charging
a city employee with a crime in order to prevent the city employee's employment from being terminated was
obstructing government operations as set forth in subsection (1) of this section. The police chief obstructed or
impaired a governmental function by failing to forward the citation to the county attorney, as required by section
29-424, because the action of failing to forward the citation impaired the county attorney's performance of its
prosecutorial functions. The police chief did not have discretion to remove the citation of the city employee from
the packet of citations to be sent to the county attorney such to conclude that he did not breach section 29-424. State
v. Wilkinson, 293 Neb. 876, 881 N.W.2d 850 (2016).

28-905.

This section does not require that the jury have a separate instruction for an attempt to arrest or issue a citation.
This element is inherent in the criminal offense as provided in this section. State v. Armagost, 291 Neb. 117, 864
N.W.2d 417 (2015).

An attempt to arrest or cite the defendant is an essential element of the offense of fleeing in a motor vehicle to
avoid arrest. State v. Armagost, 22 Neb. App. 513, 856 N.W.2d 156 (2014).

28-906.

"Interference" means the action or fact of interfering or intermeddling (with a person, et cetera, or in some action).
State v. Ferrin, 305 Neb. 762, 942 N.W.2d 404 (2020).

It is not necessary under this section for a defendant to engage in some sort of physical act. State v. Ferrin, 305
Neb. 762, 942 N.W.2d 404 (2020).

"Obstacle" means something that stands in the way or that obstructs progress (literal and figurative); a hindrance,
impediment, or obstruction. State v. Ferrin, 305 Neb. 762, 942 N.W.2d 404 (2020).

To show a violation of this section, the State must prove that (1) the defendant intentionally obstructed, impaired,
or hindered either a peace officer, a judge, or a police animal assisting a peace officer; (2) at the time the defendant
did so, the peace officer or judge was acting under color of his or her official authority to enforce the penal law or
preserve the peace; and (3) the defendant did so by using or threatening to use either violence, force, physical
interference, or obstacle. State v. Ferrin, 305 Neb. 762, 942 N.W.2d 404 (2020).

28-907.

The defendant's allegedly false statements to the 911 emergency dispatch service concerning crimes being
committed at a certain address were made to a peace officer for purposes of the criminal statute prohibiting false

2022 Cumulative Supplement 54



ANNOTATIONS

reporting of a criminal matter; although the 911 emergency dispatch service was not a branch of law enforcement,
it acted as an intermediary used by the general public to reach peace officers, and statements made to the emergency
dispatch service were made with the intent to summon a law enforcement officer to that address. State v. Halligan,
20 Neb. App. 87, 818 N.W.2d 650 (2012).

28-919.

A defendant's reasons for attempting to induce a witness to commit any of the acts enumerated in this section are
not relevant. State v. Benson, 305 Neb. 949, 943 N.W.2d 426 (2020).

Evidence was sufficient to support a conviction for tampering with a witness, where after the victim reported that
she was sexually assaulted, the defendant relayed a message asking the victim to drop the charges; by doing so, the
defendant essentially asked the victim to inform falsely or to withhold information. State v. Guzman, 305 Neb. 376,
940 N.W.2d 552 (2020).

28-930.

Pepper spray is a dangerous instrument, as it is an object which, because of its nature and the manner and intention
of its use, is capable of inflicting bodily injury. State v. Simmons, 23 Neb. App. 462, 872 N.W.2d 293 (2015).

28-932.

The use of a deadly or dangerous weapon in the commission of an assault by a confined person is an element of
the offense which must be submitted to the jury and proved beyond a reasonable doubt, because the use of a weapon
increases the offense of assault by a confined person from a Class IIIA felony to a Class IIA felony. State v. Jenkins,
28 Neb. App. 931, 950 N.W.2d 124 (2020).

28-1201.

Given the amendment to section 28-1202 and the amendment to the term "knife" as defined in subsection (5) of
this section, any knife with a blade over 3 1/2 inches in length is a deadly weapon per se, and the manner or intended
use of such deadly weapon is not an element of the crime charged. State v. Nguyen, 293 Neb. 493, 881 N.W.2d 566
(2016).

28-1202.

A weapon is concealed on or about the person if it is concealed in such proximity to the passenger of a motor
vehicle as to be convenient of access and within immediate physical reach. State v. Warlick, 308 Neb. 656, 956
N.W.2d 269 (2021).

Constructive possession does not establish the elements of this section of "carry[ing] a concealed weapon 'on or
about his or her person." State v. Warlick, 308 Neb. 656, 956 N.W.2d 269 (2021).

Evidence that a machete was "tucked down by the center console" area of a vehicle and that an officer did not see
it when he looked in the vehicle was sufficient to support a conviction for carrying a concealed weapon. State v.
Lowman, 308 Neb. 482, 954 N.W.2d 905 (2021).

Given the amendment to this section and the amendment to the term "knife" as defined in section 28-1201(5), any

knife with a blade over 3 1/2 inches in length is a deadly weapon per se, and the manner or intended use of such
deadly weapon is not an element of the crime charged. State v. Nguyen, 293 Neb. 493, 881 N.W.2d 566 (2016).

28-1204.05.

The prohibition on possessing firearms in this section is not punishment imposed for a prior juvenile adjudication.
In re Interest of Zoie H., 304 Neb. 868, 937 N.W.2d 801 (2020).

28-1205.

Malice is not an element of first degree assault, and, as such, "sudden quarrel" would not be applicable to negate
it. A similar rationale applies to use of a deadly weapon to commit a felony, which does not have malice as an
element. State v. Smith, 294 Neb. 311, 883 N.W.2d 299 (2016).
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Under subsection (3) of this section, only those crimes defined in this section are treated as distinct offenses from
the felony committed, and only the sentences imposed under this section are required to be consecutive to any other
sentence imposed. State v. Elliott, 21 Neb. App. 962, 845 N.W.2d 612 (2014).

28-1206.

In the sufficiency of evidence context, the State is not required to prove that a defendant charged with violating
this section had or waived counsel at the time of a prior conviction as an essential element of the crime. State v.
Vann, 306 Neb. 91, 944 N.W.2d 503 (2020).

To prove that a defendant has a prior felony conviction in a felon in possession case, convictions obtained after
Gideon v. Wainwright,372 U.S. 335,83 S. Ct. 792,9 L. Ed. 2d 799 (1963), are entitled to a presumption of regularity
such that records of conviction are admissible, unless the defendant can show that he or she did not have or waive
counsel at the time of conviction. State v. Vann, 306 Neb. 91, 944 N.W.2d 503 (2020).

Statute prohibiting felon from possessing a firearm includes purchase and possession of antique firearm. State v.
Tharp, 22 Neb. App. 454, 854 N.W.2d 651 (2014).

28-1212.03.

The absence of an intent to restore a firearm to the owner is a material element of possession of a stolen firearm
and must be instructed to the jury. State v. Mann, 302 Neb. 804, 925 N.W.2d 324 (2019).

The use of the term "deprive" in a separate definition within the jury instructions does not instruct the jury that
the absence of an intent to restore the property was a material element of the crime. State v. Mann, 302 Neb. 804,
925 N.W.2d 324 (2019).

28-1322.

A school security officer or campus supervisor may be a victim of disturbing the peace. In re Interest of Elainna
R., 298 Neb. 436, 904 N.W.2d 689 (2017).

28-1407.

A defense under this section, otherwise known as the choice of evils justification, was not available to a defendant
who left the scene of an injury accident to allegedly prevent loss to the cattle he was hauling in his semi-truck, where
there was no allegation that the defendant intentionally collided with a motorist in an attempt to save the cattle in
his trailer, and the defendant's act of leaving the scene was not done with force. State v. Schmaltz, 304 Neb. 74, 933
N.W.2d 435 (2019).

The justification or choice of evils defense statute specifies that conduct which the actor believes to be necessary
to avoid a harm or evil to himself or to another is justifiable if the harm or evil sought to be avoided by such conduct
is greater than that sought to be prevented by the law defining the offense charged and mandates that a legislative
purpose to exclude the justification claimed not otherwise plainly appear. State v. Beal, 21 Neb. App. 939, 846
N.W.2d 282 (2014).

28-1408.
While the violation of department policy may be evidence that the degree or nature of force used was unlawful,

section 28-1413 ultimately requires the court to make a determination that the force used was not forbidden by this
section or section 28-1409. State v. Jackson, 26 Neb. App. 727, 923 N.W.2d 97 (2019).

28-1409.

The policy underlying this section supports its application in situations where a suspect has resisted a pat-down
search, even where that pat-down search is later found to be unconstitutional. State v. Wells, 290 Neb. 186, 859
N.W.2d 316 (2015).

While the violation of department policy may be evidence that the degree or nature of force used was unlawful,

section 28-1413 ultimately requires the court to make a determination that the force used was not forbidden by
section 28-1408 or this section. State v. Jackson, 26 Neb. App. 727, 923 N.W.2d 97 (2019).
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When one is attacked within one's dwelling, the right to defend oneself and the privilege of nonretreat should
apply equally, regardless of whether the attacker is a cohabitant or an unlawful entrant. State v. White, 20 Neb. App.
116, 819 N.W.2d 473 (2012).

28-1413.

While the violation of department policy may be evidence that the degree or nature of force used was unlawful,
this section ultimately requires the court to make a determination that the force used was not forbidden by section
28-1408 or section 28-1409. State v. Jackson, 26 Neb. App. 727, 923 N.W.2d 97 (2019).

28-1439.01.

Conviction for possession of a controlled substance with intent to deliver was not based solely on the
uncorroborated testimony of a cooperating individual, even though some testimony was elicited from two
cooperating individuals, where the State provided evidence of text messages that indicated that the defendant was
selling methamphetamine, as well as witness testimony from five other noncooperating individuals who generally
corroborated the cooperating individuals' testimony. State v. Savage, 301 Neb. 873, 920 N.W.2d 692 (2018).

28-1463.02.

A defendant can be found guilty of creating or possessing child pornography beyond a reasonable doubt even
when the actual depiction at issue is unavailable at trial. State v. Smith, 292 Neb. 434, 873 N.W.2d 169 (2016).

In order to show "erotic nudity," as defined in subsection (3) of this section, the State must prove, first, that the
depiction displays a human's genitals or a human's pubic area or female breast area, and second, that the depiction
was created for the purpose of real or simulated overt sexual gratification or sexual stimulation. State v. Smith, 292
Neb. 434, 873 N.W.2d 169 (2016).

To determine whether photographs were taken for the purpose of real or simulated overt sexual gratification or
sexual stimulation, an appellate court considers the following nonexclusive factors: (1) whether the focal point of
the visual depiction is on the child's genitalia or pubic area; (2) whether the setting of the visual depiction is sexually
suggestive, i.e., in a place or pose generally associated with sexual activity; (3) whether the child is depicted in an
unnatural pose, or in inappropriate attire, considering the age of the child; (4) whether the child is fully or partially
clothed, or nude; (5) whether the visual depiction suggests sexual coyness or willingness to engage in sexual activity;
and (6) whether the visual depiction is intended or designed to elicit a sexual response in the viewer. State v. Smith,
292 Neb. 434, 873 N.W.2d 169 (2016).

29-119.

Although the victim's parents, and not the victim's sister, were statutorily-defined "victims" under this section,
the court did not abuse its discretion in allowing the sister to read her impact statement at sentencing where the
parents were elderly, lived out of state, and did not want to participate in the resentencing. State v. Thieszen, 300
Neb. 112,912 N.W.2d 696 (2018).

29-122.

Voluntary intoxication is not a defense to any criminal offense and shall not be taken into consideration in
determining the existence of a mental state that is an element of the criminal offense. State v. Cheloha, 25 Neb.
App. 403, 907 N.W.2d 317 (2018).

29-215.

This section is not a venue statute. State v. Warlick, 308 Neb. 656, 956 N.W.2d 269 (2021).

Subsection (2)(d) of this section authorizes law enforcement to make an arrest outside his or her primary
jurisdiction pursuant to an interlocal agreement, but there must be evidence that such an agreement exists and that
it actually authorizes authority for the arrest. State v. Ohlrich, 20 Neb. App. 67, 817 N.W.2d 797 (2012).

29-411.
Given the facts viewed most favorably to the plaintiff, the defendant officer's statement identifying himself as a

sheriff's deputy was insufficient to announce his office and purpose: The officer was dressed in jeans, a sweatshirt,
and a ball cap, did not show his badge, displayed a weapon upon entry into the home, and failed to produce a copy
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of the warrant before or after his forced entry into the home. Waldron v. Roark, 292 Neb. 889, 874 N.W.2d 850
(2016).

29-424.

A police chief's failure to forward, in accordance with this section, to the county attorney a citation charging a
city employee with a crime in order to prevent the city employee's employment from being terminated was
obstructing government operations as set forth in section 28-901(1). The police chief obstructed or impaired a
governmental function by failing to forward the citation to the county attorney, as required by this section, because
the action of failing to forward the citation impaired the county attorney's performance of its prosecutorial functions.
The police chief did not have discretion to remove the citation of the city employee from the packet of citations to
be sent to the county attorney such to conclude that he did not breach this section. State v. Wilkinson, 293 Neb. 876,
881 N.W.2d 850 (2016).

29-815.
Where there was no clear showing of prejudice, an officer's failure to return a search warrant within the time limit

provided by this section was purely a ministerial defect and did not render the warrant invalid. State v. Nolt, 298
Neb. 910, 906 N.W.2d 309 (2018).

29-818.

The presumptive right to possession of seized property may be overcome when superior title in another is shown
by a preponderance of the evidence. State v. Ebert, 303 Neb. 394, 929 N.W.2d 478 (2019).

The district court, as the court in which the criminal charge was filed, has exclusive jurisdiction to determine the
rights to seized property and the property's disposition. State v. McGuire, 301 Neb. 895, 921 N.W.2d 77 (2018).

Postconviction proceedings are the equivalent of a "trial" for purposes of this section. State v. Buttercase, 296
Neb. 304, 893 N.W.2d 430 (2017).

A car was property seized for the purpose of enforcing criminal laws in the plaintiff's ongoing criminal case;
therefore, the car had been and remained to be in the custody of the court in the criminal case. As such, the district
court in the plaintiff's separate criminal case continued to have exclusive jurisdiction to determine the rights to the
car and the car's disposition. Huff v. Otto, 28 Neb. App. 646, 947 N.W.2d 343 (2020).

A harmonious reading of this section and section 29-819 is that references to jurisdiction in each are to jurisdiction
over seized property, not subject matter jurisdiction. Huff v. Otto, 28 Neb. App. 646, 947 N.W.2d 343 (2020).

This section mandates that the seized property is to be kept so long as necessary to make it available as evidence
in "any trial." Postconviction proceedings are the equivalent of a "trial" for purposes of this section. Huff v. Otto,
28 Neb. App. 646, 947 N.W.2d 343 (2020).

Where invoked, the grant of "exclusive jurisdiction" under this section gives a criminal trial court exclusive

jurisdiction over only two issues: the disposition of seized property and the determination of rights in seized
property. Huff v. Otto, 28 Neb. App. 646, 947 N.W.2d 343 (2020).

29-819.

A harmonious reading of this section and section 29-818 is that references to jurisdiction in each are to jurisdiction
over seized property, not subject matter jurisdiction. Huff v. Otto, 28 Neb. App. 646, 947 N.W.2d 343 (2020).

29-820.

This section applies only where the exclusive jurisdiction of a court under section 29-818 has not been invoked.
State v. McGuire, 301 Neb. 895, 921 N.W.2d 77 (2018).

When criminal proceedings have terminated, the person from whom property was seized is presumed to have a
right to its return, and the burden is on the government to show that it has a legitimate reason to retain the property.
State v. Dubray, 24 Neb. App. 67, 883 N.W.2d 399 (2016).

29-822.
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Absent an exception, a failure to move for the suppression of evidence seized unlawfully waives the objection.
State v. Cotton, 299 Neb. 650, 910 N.W.2d 102 (2018).

The intention of this section is that motions to suppress evidence are to be ruled on and finally determined before

trial, unless the motion is within the exceptions contained in the statute. State v. Cotton, 299 Neb. 650, 910 N.W.2d
102 (2018).

29-824.

This section provides the State with the specific right of appealing a district court's ruling granting a motion to
suppress. State v. Hood, 23 Neb. App. 208, 869 N.W.2d 383 (2015).

29-825.

This section outlines the process for filing with the appellate court an application of review of an order granting
a motion to suppress. State v. Hood, 23 Neb. App. 208, 869 N.W.2d 383 (2015).

This section specifically requires the appealing party, not the court reporter, to timely file the relevant documents
with the clerk of the appellate court. State v. Hood, 23 Neb. App. 208, 869 N.W.2d 383 (2015).

29-826.

This section gives the district court the authority to establish time limits for the State to file a notice of intent with
the clerk of the district court seeking review of an order granting a motion to suppress and to file the application
with the appellate court. State v. Hood, 23 Neb. App. 208, 869 N.W.2d 383 (2015).

29-901.

An appearance bond (less any applicable statutory fee) must be refunded to the defendant rather than peremptorily
applied to costs where the defendant appeared as ordered and judgment had been entered against him. State v.
Zamarron, 19 Neb. App. 349, 806 N.W.2d 128 (2011).

29-908.

When a defendant fails to appear for a preliminary hearing on Thursday, and then is arrested on the following
Monday, the evidence is sufficient to find that the defendant failed to surrender within 3 days of his or her failure
to appear. State v. Hassan, 309 Neb. 644, 962 N.W.2d 210 (2021).

29-1201.

Nebraska's speedy trial statutes also apply to prosecutions commenced by the filing of a complaint in county
court. State v. Chapman, 307 Neb. 443, 949 N.W.2d 490 (2020).

29-1207.

For purposes of speedy trial calculation, there is no meaningful distinction between the phrases "period of time"
and "period of delay." State v. Coomes, 309 Neb. 749, 962 N.W.2d 510 (2021).

"Good cause" means a substantial reason, one that affords a legal excuse. Good cause is a factual question to be
addressed on a case-by-case basis. State v. Coomes, 309 Neb. 749, 962 N.W.2d 510 (2021).

Pursuant to subdivision (4)(c)(i) of this section, the prosecution established a period of delay under the speedy
trial statute, because the prosecutor's affidavit demonstrated the need for a continuance due to the unavailability of
material witnesses; the prosecutor's exercise of due diligence in obtaining witnesses; and reasonable grounds to
believe such evidence will be available at later date. State v. Billingsley, 309 Neb. 616, 961 N.W.2d 539 (2021).

Pursuant to subdivision (4)(c)(ii) of this section, the prosecution established a period of delay under the speedy
trial statute, because the prosecutor's affidavit demonstrated the need for additional time to prepare its case because
of exceptional circumstances. State v. Billingsley, 309 Neb. 616, 961 N.W.2d 539 (2021).

An excludable period of time under subdivision 4(a) of this section did not occur because the court could not
reasonably infer that defendant was incarcerated pending further proceedings. State v. Hernandez, 309 Neb. 299,
959 N.W.2d 769 (2021).
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An excludable period of time under subdivision (4)(d) of this section did not occur because the State failed to
prove it made diligent efforts to serve the bench warrant on the defendant while he was not incarcerated in another
state. State v. Hernandez, 309 Neb. 299, 959 N.W.2d 769 (2021).

A pending arrest warrant can result in excludable speedy trial time only if the State proves diligent efforts to serve
the warrant have been tried and failed. State v. Jennings, 308 Neb. 835, 957 N.W.2d 143 (2021).

To calculate the time for speedy trial purposes, a court must exclude the day the complaint was filed, count
forward 6 months, back up 1 day, and then add any time excluded under subsection (4) of this section to determine
the last day the defendant can be tried. State v. Chapman, 307 Neb. 443, 949 N.W.2d 490 (2020).

For speedy trial purposes, the calculation of excludable time for a continuance begins the day after the continuance
is granted and includes the day on which the continuance ends. State v. Lovvorn, 303 Neb. 844, 932 N.W.2d 64
(2019).

Although amendments to subdivision (4)(b) of this section providing for waiver of speedy trial rights if delay
results from a request for continuance were designed to prevent abuse, it does not follow that the waiver set forth
therein applies only if the defendant's continuance was in bad faith; such a case-by-case evaluation of subjective
intent would be untenable, and this section does not provide for it. State v. Bridgeford, 298 Neb. 156, 903 N.W.2d
22 (2017).

When ruling on a motion for absolute discharge pursuant to section 29-1208, the trial court shall make specific
findings of each period of delay excludable under subdivisions (4)(a) to (e) of this section, in addition to the findings
under subdivision (4)(f) of this section. Such findings shall include the date and nature of the proceedings,
circumstances, or rulings which initiated and concluded each excludable period; the number of days composing
each excludable period; and the number of days remaining in which the defendant may be brought to trial after
taking into consideration all excludable periods. State v. Lintz, 298 Neb. 103, 902 N.W.2d 683 (2017).

The reason for the defendant's request for a continuance is irrelevant to whether the defendant has waived the
statutory right to a speedy trial by requesting a continuance that results in the trial's being rescheduled to a date more
than 6 months after the indictment is returned or information filed. State v. Gill, 297 Neb. 852, 901 N.W.2d 679
(2017).

This section does not impose a unitary speedy trial clock on all joined codefendants. The period of delay is
determined by first calculating the defendant's speedy trial time absent the codefendant exclusion and then
determining the number of days beyond that date that the joint trial is set to begin. State v. Beitel, 296 Neb. 781,
895 N.W.2d 710 (2017).

A Nebraska prisoner sought relief under two different speedy trial statutes, but only section 29-3805, governing
intrastate detainers, applied. State v. Kolbjornsen, 295 Neb. 231, 888 N.W.2d 153 (2016).

When the State is statutorily authorized to take an interlocutory appeal from a district court's order granting a
defendant's pretrial motion in a criminal case, then such an appeal is an expected and reasonable consequence of
the defendant's motion and the time attributable to the appeal, regardless of the course the appeal takes, is properly
excluded from speedy trial computation. State v. Hood, 294 Neb. 747, 884 N.W.2d 696 (2016).

This section requires discharge of a defendant whose case has not been tried within 6 months after the filing of
the information. State v. Saylor, 294 Neb. 492, 883 N.W.2d 334 (2016).

For cases commenced with a complaint in county court but thereafter bound over to district court, the 6-month
statutory speedy trial period does not commence until the filing of the information in district court. State v. Carrera,
25 Neb. App. 650,911 N.W.2d 849 (2018).

If an information is filed initially in district court, referred to as a "direct information," such filing is treated in the
nature of a complaint until a preliminary hearing is held or waived. In the case of a direct information, the day the
information is filed for speedy trial act purposes is the day the district court finds probable cause or the day the
defendant waives the preliminary hearing. State v. Carrera, 25 Neb. App. 650, 911 N.W.2d 849 (2018).

Pursuant to subdivision (4)(a) of this section, it is presumed that a delay in hearing defense pretrial motions is
attributable to the defendant unless the record affirmatively indicates otherwise. A delay due to the appointment of
the district court judge to the Nebraska Supreme Court, which caused the case to be reassigned, should be
attributable to the defendant's motion to suppress as reasonable delay when there is no evidence of judicial neglect.
State v. Carrera, 25 Neb. App. 650, 911 N.W.2d 849 (2018).
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The time between the dismissal of an information and its refiling is not includable, or is tolled, for purposes of
the statutory 6-month period. However, any nonexcludable time that passed under the original information is tacked
onto any nonexcludable time under the refiled information, if the refiled information alleges the same offense
charged in the previously dismissed information. State v. Carrera, 25 Neb. App. 650, 911 N.W.2d 849 (2018).

Unlike the requirement in subsection (4)(f) of this section that any delay be for good cause, conspicuously absent
from subsection (4)(a) of this section is any limitation, restriction, or qualification of the time which may be charged
to the defendant as a result of the defendant's motions. Rather, the plain terms of subsection (4)(a) exclude all time
between the time of the filing of the defendant's pretrial motions and their final disposition, regardless of the
promptness or reasonableness of the delay. State v. Johnson, 22 Neb. App. 747, 860 N.W.2d 222 (2015).

A defendant's motion to discharge based on statutory speedy trial grounds constitutes a waiver of that right under
subsection (4)(b) of this section where (1) the filing of such motion results in the continuance of a timely trial to a
date outside the statutory 6-month period, as calculated on the date the motion to discharge was filed, (2) discharge
is denied, and (3) that denial is affirmed on appeal. State v. Fioramonti, 22 Neb. App. 52, 847 N.W.2d 95 (2014).

Subsection (1) of this section requires that every person indicted or informed against for any offense shall be
brought to trial within 6 months, unless the 6 months are extended by any period to be excluded in computing the
time for trial. State v. Fioramonti, 22 Neb. App. 52, 847 N.W.2d 95 (2014).

The phrase "period of delay," as used in subsection (4) of this section, is synonymous with the phrase "period of
time." State v. Fioramonti, 22 Neb. App. 52, 847 N.W.2d 95 (2014).

To calculate the deadline for trial under the speedy trial statutes, a court must exclude the day the State filed the
information, count forward 6 months, back up 1 day, and then add any time excluded under subsection (4) of this
section. State v. Fioramonti, 22 Neb. App. 52, 847 N.W.2d 95 (2014).

During the period between dismissal of a first information and the filing of a second information which alleges
the same charges, the speedy trial time is tolled and the time resumes upon the filing of the second information,
including the day of its filing. State v. Florea, 20 Neb. App. 185, 820 N.W.2d 649 (2012).

Pursuant to subsection (4)(a) of this section, the time during which an appeal of a denial of a motion for discharge
is pending on appeal is excludable from the speedy adjudication trial clock. In re Interest of Shaquille H., 20 Neb.
App. 141, 819 N.W.2d 741 (2012).

Pursuant to subsection (4)(b) of this section, where a juvenile's counsel agrees to reset an adjudication proceeding,
such period of delay resulting therefrom is excludable. In re Interest of Shaquille H., 20 Neb. App. 141, 819 N.W.2d
741 (2012).

As a general rule, a trial court's determination as to whether charges should be dismissed on statutory speedy trial
grounds is a factual question which will be affirmed on appeal unless clearly erroneous. State v. Henshaw, 19 Neb.
App. 663, 812 N.W.2d 913 (2012).

Because the filing of a defendant's pro se plea in abatement tolled the statutory speedy trial clock, and the
excludable period continued until the court ruled on the plea in abatement, when the defense counsel filed a
subsequent plea in abatement, the clock was already stopped and such filing had no effect on the speedy trial
calculation. State v. Henshaw, 19 Neb. App. 663, 812 N.W.2d 913 (2012).

If defendant is not brought to trial before the running of the statutory speedy trial time period, as extended by
excludable periods, he or she shall be entitled to his or her absolute discharge. State v. Henshaw, 19 Neb. App. 663,
812 N.W.2d 913 (2012).

Once defendant's pro se plea in abatement was filed by the clerk of the district court, the statutory speedy trial
clock stopped until the trial court disposed of the pretrial motion, and it was irrelevant for speedy trial purposes
whether defendant's plea in abatement was properly filed. State v. Henshaw, 19 Neb. App. 663, 812 N.-W.2d 913
(2012).

Speedy trial statute excludes all time between the filing of a defendant's pretrial motions and their disposition,
regardless of the promptness or reasonableness of the delay; the excludable period commences on the day
immediately after the filing of a defendant's pretrial motion, and final disposition occurs on the date the motion is
granted or denied. State v. Henshaw, 19 Neb. App. 663, 812 N.W.2d 913 (2012).

To calculate the time for statutory speedy trial purposes, a court must exclude the day the information was filed,

count forward 6 months, back up 1 day, and then add any excludable time to determine the last day the defendant
can be tried. State v. Henshaw, 19 Neb. App. 663, 812 N.W.2d 913 (2012).
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Under subdivision (4)(b) of this section, the period of delay resulting from a continuance granted at the request
or with the consent of the defendant or his counsel shall be excluded from the calculation of the time for trial. State
v. Mortensen, 19 Neb. App. 220, 809 N.W.2d 793 (2011).

Under subsection (1) of this section, every person indicted or informed against for any offense shall be brought
to trial within 6 months, unless the 6 months are extended by any period to be excluded in computing the time for
trial. State v. Mortensen, 19 Neb. App. 220, 809 N.W.2d 793 (2011).

29-1208.

If a trial court fails to include the computation as required by State v. Williams, 277 Neb. 133, 761 N.W.2d 514
(2009), in its order on a motion for absolute discharge, the appeal will be summarily remanded to the trial court so
that it can prepare the required computation. State v. Lintz, 298 Neb. 103, 902 N.W.2d 683 (2017).

When ruling on a motion for absolute discharge pursuant to this section, the trial court shall make specific findings
of each period of delay excludable under section 29-1207(4)(a) to (e), in addition to the findings under section
29-1207(4)(f). Such findings shall include the date and nature of the proceedings, circumstances, or rulings which
initiated and concluded each excludable period; the number of days composing each excludable period; and the
number of days remaining in which the defendant may be brought to trial after taking into consideration all
excludable periods. State v. Lintz, 298 Neb. 103, 902 N.W.2d 683 (2017).

If a defendant is not brought to trial before the running of the statutory speedy trial time period, as extended by
excludable periods, he or she shall be entitled to his or her absolute discharge. State v. Henshaw, 19 Neb. App. 663,
812 N.W.2d 913 (2012); State v. Mortensen, 19 Neb. App. 220, 809 N.W.2d 793 (2011).

29-1209.

A writ of habeas corpus would not issue to permit collateral attack on a sentence for first degree sexual assault
and first degree false imprisonment based on an alleged speedy trial violation that the prisoner waived by failing to
file a motion for discharge. Jones v. Nebraska Dept. of Corr. Servs., 21 Neb. App. 206, 838 N.W.2d 51 (2013).

29-1301.01.

Two jury instructions read in conjunction with one another correctly instructed the jury that the offenses must
have been "committed in this state." Taken as a whole, the instructions as to venue did not relieve the State of its
burden to prove the acts were committed in Nebraska, and the defendant was not prejudiced as to necessitate a
reversal on these grounds. State v. Lee, 304 Neb. 252, 934 N.W.2d 145 (2019).

29-1301.02.
Two jury instructions read in conjunction with one another correctly instructed the jury that the offenses must
have been "committed in this state." Taken as a whole, the instructions as to venue did not relieve the State of its

burden to prove the acts were committed in Nebraska, and the defendant was not prejudiced as to necessitate a
reversal on these grounds. State v. Lee, 304 Neb. 252, 934 N.W.2d 145 (2019).

29-1407.01.

A hearing on a motion concerning the public disclosure of grand jury documents is a special proceeding. In re
Grand Jury of Douglas Cty., 302 Neb. 128, 922 N.W.2d 226 (2019).

An order regarding the public disclosure of grand jury documents is made during a special proceeding. In re
Grand Jury of Douglas Cty., 302 Neb. 128, 922 N.W.2d 226 (2019).

In a special proceeding, an order is final and appealable if it affects a substantial right of the aggrieved party. In
re Grand Jury of Douglas Cty., 302 Neb. 128, 922 N.W.2d 226 (2019).

29-1418.

Any error in a ruling on a motion to dismiss under subsection (3) of this section based on the sufficiency of
evidence before a grand jury is cured by a subsequent finding at trial of guilt beyond a reasonable doubt which is
supported by sufficient evidence. State v. Chauncey, 295 Neb. 453, 890 N.W.2d 453 (2017).
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29-1602.

The State must endorse a list of witnesses known to it, but it need not highlight a witness' expert status. State v.
Figures, 308 Neb. 801, 957 N.W.2d 161 (2021).

29-1607.

In an informal preliminary hearing, it does not violate the Confrontation Clause to rely on out-of-court statements
to determine probable cause for purposes of continuing a defendant's pretrial detention. State v. Anderson, 305 Neb.
978, 943 N.W.2d 690 (2020).

29-1808.

Objections to an information or the content of an information should be raised by a motion to quash. State v.
Smith, 294 Neb. 311, 883 N.W.2d 299 (2016).

The charging of alternative means of committing the same crime that are incongruous as a matter of law is a
defect apparent on the face of the record. State v. Mclntyre, 290 Neb. 1021, 863 N.W.2d 471 (2015).

29-1816.

County courts have not been given authority to decide motions to transfer to juvenile court in cases in which they
lack jurisdiction to try the case. State v. A.D., 305 Neb. 154, 939 N.W.2d 484 (2020).

Pursuant to subsection (2) of this section, alleged juvenile offenders have the ability to move for a transfer of their
case from a county or district court to a juvenile court and this motion must be made within 30 days after arraignment
unless otherwise permitted by the court for good cause shown. State v. Uhing, 301 Neb. 768, 919 N.W.2d 909
(2018).

Subsection (2) and subdivision (3)(c) of this section provide that an alleged juvenile offender can move for
transfer to a juvenile court within 30 days of the juvenile's arraignment and that either the juvenile or the State can
appeal an order on the motion within 10 days of its entry. State v. Uhing, 301 Neb. 768, 919 N.W.2d 909 (2018).

Pursuant to subdivision (3)(a) of this section, after considering the evidence and the criteria set forth in section
43-276, the court shall transfer the case to juvenile court unless a sound basis exists for retaining the case in county
court or district court. State v. Tyler P., 299 Neb. 959, 911 N.W.2d 260 (2018).

Pursuant to subdivision (3)(b) of this section, the court is required to set forth findings for the reason for its
decision. State v. Tyler P., 299 Neb. 959, 911 N.W.2d 260 (2018).

The district court abused its discretion in granting the transfer of two criminal cases to the juvenile court because
there was substantial evidence supporting the retention of the cases in the district court for the sake of public safety
and societal security, and there was a lack of evidence demonstrating that any further rehabilitation through the
juvenile system would be practical and nonproblematical in the limited time left under the juvenile court's
jurisdiction. State v. Esai P., 28 Neb. App. 226, 942 N.W.2d 416 (2020).

For matters initiated in the county or district court, a party can move to transfer to the juvenile court pursuant to
subsection (3) of this section. State v. Comer, 26 Neb. App. 270, 918 N.W.2d 13 (2018).

The second degree murder and use of a deadly weapon charges filed against a 15-year-old were retained in the
district court; the trial court's denial of a motion to transfer to the juvenile court is reviewed for an abuse of
discretion. State v. Leroux, 26 Neb. App. 76, 916 N.W.2d 903 (2018).

The statutory amendment providing for interlocutory appeals from an order granting or denying transfer of the

case from county or district court to juvenile court became effective August 24, 2017. State v. Leroux, 26 Neb. App.
76,916 N.W.2d 903 (2018).

29-1817.

A plea in bar may be used to raise a double jeopardy challenge to the State's right to retry a defendant following
a mistrial. State v. Combs, 297 Neb. 422, 900 N.W.2d 473 (2017).

29-1819.02.
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Where the trial court provided the required advisement of possible immigration consequences, errors by the
interpreter in communicating that advisement to the defendant do not create a statutory right to withdraw a plea of
guilty or nolo contendere. State v. Garcia, 301 Neb. 912, 920 N.W.2d 708 (2018).

Even if a defendant was not sufficiently advised of his or her rights concerning immigration consequences to
pleading guilty, failure to give the advisement is not alone sufficient to entitle a convicted defendant to have the
conviction vacated and the plea withdrawn; a defendant must also allege and show that he or she actually faces an
immigration consequence which was not included in the advisement given. State v. Llerenas-Alvarado, 20 Neb.
App. 585, 827 N.W.2d 518 (2013).

The word "prior" has been interpreted to require the immigration advisement to be given by the court immediately
before the entry of a plea of guilty or nolo contendere to ensure the defendant is aware of the immigration
consequences of the plea when the plea is made, and to ensure a defendant who is arraigned and subsequently pleads
to a lesser charge is aware that the immigration advisement applies. State v. Llerenas-Alvarado, 20 Neb. App. 585,
827 N.W.2d 518 (2013).

29-1823.

A finding of "conditionally competent" is not permitted under Nebraska law. State v. Lauhead, 306 Neb. 701, 947
N.W.2d 296 (2020).

Lay witness testimony is admissible in a competency hearing under subsection (1) of this section. State v.
Martinez, 295 Neb. 1, 886 N.W.2d 256 (2016).

29-1912.

The State may disseminate discovery to a criminal defendant through his or her counsel. State v. Figures, 308
Neb. 801, 957 N.W.2d 161 (2021).

Under this section, whether a prosecutor's failure to disclose evidence results in prejudice depends on whether the
information sought is material to the preparation of the defense, meaning that there is a strong indication that such
information will play an important role in uncovering admissible evidence, aiding preparation of witnesses,
corroborating testimony, or assisting impeachment or rebuttal. State v. Harris, 296 Neb. 317, 893 N.W.2d 440
(2017).

An expert's oral, unrecorded opinions do not fall within the scope of subdivision (1)(e) of this section. State v.
Parnell, 294 Neb. 551, 883 N.W.2d 652 (2016).

The State did not fail to comply with subsection (1)(e) of this section when it did not provide the defendant with
a chromatogram graphic printout of his blood test result during discovery, where chromatogram had to be interpreted
by a forensic scientist to determine its validity, the defendant was provided with the laboratory result during
discovery, and the scientist was questioned about the chromatogram during trial. State v. Hashman, 20 Neb. App.
1, 815 N.W.2d 658 (2012).

29-1913.

There is no obligation for the district court to suppress the evidence without a motion that the specific evidence
be made available to conduct like tests or analyses. In the absence of any discovery motion, the trial court cannot
know the precise issue presented and make the necessary factual findings in determining whether an order of
discovery should be granted. And without a proper discovery order and a claim of the violation of such order, the
court cannot properly determine whether the evidence subject to the order was, in fact, unavailable and whether it
was unavailable due to neglect or intentional alteration. State v. Henry, 292 Neb. 834, 875 N.W.2d 374 (2016).

Under the plain language of this section, exclusion of the described tests or analyses is a mandatory sanction for

violation of the discovery order issued under this section, in the event of unavailability due to neglect or intentional
alteration as described in the section. State v. Henry, 292 Neb. 834, 875 N.W.2d 374 (2016).

29-1917.

A district court's order authorizing a second deposition of a State witness who refused to answer questions during
the first deposition was a sufficient remedy for noncompliance with discovery, where the authorization occurred
approximately 4 months before trial was to begin. State v. Devers, 306 Neb. 429, 945 N.W.2d 470 (2020).
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There is no obligation for the State to produce the victim or assist in locating the victim for purposes of a pretrial
deposition by defense counsel. State v. Anderson, 305 Neb. 978, 943 N.W.2d 690 (2020).

29-1919.

Under the plain meaning of this section, if a party fails to comply with discovery and give notice of an intent to
call a witness, the court may prohibit that witness from being called. State v. Sierra, 305 Neb. 249, 939 N.W.2d 808
(2020).

29-2001.

A defendant waived the right to be present at trial by voluntarily leaving the courtroom during witness testimony.
State v. Figures, 308 Neb. 801, 957 N.W.2d 161 (2021).

29-2002.

A defendant appealing the denial of a motion to sever has the burden to show compelling, specific, and actual
prejudice. State v. Benson, 305 Neb. 949, 943 N.W.2d 426 (2020).

Joined charges do not usually result in prejudice if the evidence is sufficiently simple and distinct for the jury to
easily separate evidence of the charges during deliberations. State v. Benson, 305 Neb. 949, 943 N.W.2d 426 (2020).

The question of whether offenses were properly joined involves a two-stage analysis: (1) whether the offenses
were sufficiently related to be joinable and (2) whether the joinder was prejudicial to the defendant. State v. Benson,
305 Neb. 949, 943 N.W.2d 426 (2020).

There is no error under either subsection (1) or (3) of this section if joinder was not prejudicial, and a denial of a
motion to sever will be reversed only if clear prejudice and an abuse of discretion are shown. State v. Benson, 305
Neb. 949, 943 N.W.2d 426 (2020).

Joinder of murder and pandering charges was proper because the evidence was such that the jury could have
easily separated evidence of the charges during deliberations. State v. Briggs, 303 Neb. 352, 929 N.W.2d 65 (2019).

While subsections (1) and (3) of this section present different questions, it is clear that there is no error under
either subsection if joinder was not prejudicial. State v. Cotton, 299 Neb. 650, 910 N.W.2d 102 (2018).

29-2004.

A court may discharge a juror for cause after it learned that the defendant's affiliate attempted to talk to the juror
during the trial and the juror provided conflicting testimony when questioned about the event. State v. Figures, 308
Neb. 801, 957 N.W.2d 161 (2021).

In a trial for first degree sexual assault, the trial court had discretion to discharge a juror following the close of
evidence given the following facts: (1) the juror, on the first day of trial after the jury was sworn, alerted the court
of his reluctance to serve on the jury given his upbringing and criminal history; (2) the court had questioned the
juror and determined that the juror could remain impartial; (3) the court, after giving its instructions, sua sponte,
raised concerns about the juror's lack of attentiveness during trial; and (4) the juror's criminal record, which the
State proffered in support of its motion for discharge, indicated that the juror had misrepresented his criminal history
in the juror qualification form. State v. Huff, 298 Neb. 522, 905 N.W.2d 59 (2017).

On the State's motion at the close of evidence to strike a seated juror for cause, in a prosecution for first degree
sexual assault, the State had the burden to show that the challenged juror was biased, was engaged in misconduct,
or was otherwise unable to continue to serve. State v. Huff, 298 Neb. 522, 905 N.W.2d 59 (2017).

This section, governing the discharge of a juror after the jury is sworn, and not section 29-2006, which governs
the disqualification of a juror for cause before the jury is sworn, governed the State's motion to "strike" the juror for

cause after trial began. State v. Huff, 298 Neb. 522, 905 N.W.2d 59 (2017).

When a defendant, through diligence, is able to discover a reason to challenge a juror, the objection to the juror
must be made at the time of voir dire. State v. Huff, 298 Neb. 522, 905 N.W.2d 59 (2017).

29-2006.
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Section 29-2004, governing the discharge of a juror after the jury is sworn, and not this section, which governs
the disqualification of a juror for cause before the jury is sworn, governed the State's motion to "strike" the juror for
cause after trial began. State v. Huff, 298 Neb. 522, 905 N.W.2d 59 (2017).

29-2011.02.

A court is not obligated under this section to notify a defendant when the State offers a witness immunity. State
v. Lierman, 305 Neb. 289, 940 N.W.2d 529 (2020).

The language of this section, and the case law interpreting it, provides that because the Legislature has given
courts the power to immunize a witness solely upon the request of the prosecutor, it is not a power the court can
exercise upon the request of the defendant or upon its own initiative. State v. Lierman, 305 Neb. 289, 940 N.W.2d
529 (2020).

29-2022.

Prejudice arising from the failure to comply with the requirements of this section does not alter the prejudice
analysis required by Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). State v.
Sellers, 290 Neb. 18, 858 N.W.2d 577 (2015).

29-2101.

Evidence received at postconviction proceedings cannot be considered in determining a subsequent motion for
new trial based on evidence obtained through the DNA Testing Act if the postconviction evidence was not presented
at the defendant's former trial and is not newly discovered DNA or similar forensic testing evidence. State v.
Duncan, 309 Neb. 455, 960 N.W.2d 576 (2021).

Evidence must have existed at trial for it to be uncovered after the trial. State v. Bartel, 308 Neb. 169, 953 N.W.2d
224 (2021).

Evidence of facts happening after trial ordinarily cannot be considered as newly discovered evidence on which to
justify the granting of a new trial. State v. Bartel, 308 Neb. 169, 953 N.W.2d 224 (2021).

29-2102.

The constitutional right to trial by a fair and impartial jury that is affected by a stranger's presence in the jury
room is a substantial right, so when an alternate juror is mistakenly allowed in the jury room during deliberations,
without any safeguards in place under section 29-2004, a court has a mandatory duty to conduct an evidentiary
hearing to determine the extent and nature of any communications by the alternate or whether the alternate's
presence or communications materially influenced the jury. State v. Madren, 308 Neb. 443, 954 N.W.2d 881 (2021).

A de novo standard of review applies when an appellate court is reviewing a trial court's dismissal of a motion
for new trial under this section without conducting an evidentiary hearing. State v. Cross, 297 Neb. 154, 900 N.W.2d
1(2017).

29-2103.

An appellate court does not consider a motion for new trial to the extent that its grounds fail to conform to the
statutory requirements of timeliness. State v. Bartel, 308 Neb. 169, 953 N.W.2d 224 (2021).

The law requires diligence on the part of clients and their attorneys, and the mere neglect of either will not entitle
a party to relief on that ground. State v. Bartel, 308 Neb. 169, 953 N.W.2d 224 (2021).

"Unavoidably prevented" as used in subsection (3) of this section refers to circumstances beyond the control of
the party filing the motion for new trial. State v. Bartel, 308 Neb. 169, 953 N.W.2d 224 (2021).

Where the record does not support a finding that a defendant was unavoidably prevented from timely filing a
motion for new trial based on grounds set forth in subdivisions (1) through (4) or (7) of section 29-2101, such a
filing made more than 10 days after the jury returned its verdict has no effect and may not be considered by an
appellate court. State v. Avina-Murillo, 301 Neb. 185, 917 N.W.2d 865 (2018).

A former version of subsection (4) of this section, which required a defendant to move for a new trial because of

newly discovered evidence within 3 years, did not violate the due process rights of a defendant who alleged the
State failed to disclose favorable evidence it had received 5 years after his murder conviction. The defendant did
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not claim that the favorable evidence was sufficiently compelling to show his actual innocence or that Nebraska's
postconviction procedures were inadequate to protect his statutory postconviction rights, and a defendant has no
substantive due process right to have the State disclose exculpatory evidence discovered after a final judgment. State
v. Harris, 296 Neb. 317, 893 N.W.2d 440 (2017).

29-2204.

This section and section 29-2204.02(4) do not require a sentence for a Class IV felony to have a minimum term
less than the maximum term. State v. Artis, 296 Neb. 172, 893 N.W.2d 421 (2017).

For purposes of the authorized limits of an indeterminate sentence, both "mandatory minimum" as used in section
28-319.01(2) and "minimum" as used in section 28-105 in regard to a Class IB felony mean the lowest authorized
minimum term of the indeterminate sentence. State v. Russell, 291 Neb. 33, 863 N.W.2d 813 (2015).

Minimum term of 30 months' imprisonment imposed by trial court on each of 10 counts of possession of child
pornography exceeded minimum term of imprisonment provided by law, where minimum term could not exceed
one-third of maximum term of 60 months' imprisonment. State v. Landera, 20 Neb. App. 24, 816 N.W.2d 20 (2012).

29-2204.02.

For purposes of the indeterminacy requirement in subsection (4) of this section, it matters not when the underlying
offenses occurred in relation to each other or that some of the relevant charges were brought via charging documents;
subsection (4) is broad enough that it theoretically could be read to impose an indeterminacy requirement upon a
Class I1I, Class IIIA, or Class IV felony sentence imposed consecutively or concurrently with a Class I, IA, IB, IC,
ID, 11, or ITA felony sentence that is already in progress. What matters under subsection (4) is that the sentences for
those offenses are imposed consecutively or concurrently to each other. State v. Starks, 308 Neb. 527, 955 N.W.2d
313 (2021).

It is plain error under subsection (4) of this section for a sentencing court to order determinate sentences for three
Class IV felonies to be imposed consecutively with a Class IIA felony sentence. State v. Starks, 308 Neb. 527, 955
N.W.2d 313 (2021).

A sentence of imprisonment upon revocation from post-release supervision is a determinate sentence within the
meaning of this section. State v. Galvan, 305 Neb. 513, 941 N.W.2d 183 (2020).

Where the district court sentenced a defendant for a Class 11 felony and imposed a concurrent sentence for a Class
IV felony for offenses occurring in 2017, the court plainly erred by imposing a determinate sentence rather than an
indeterminate sentence for the Class IV felony. State v. Guzman, 305 Neb. 376, 940 N.W.2d 552 (2020).

A determinate sentence, as used in subdivision (1)(a) of this section, is imposed when the defendant is sentenced
to a single term of years. State v. Vanness, 300 Neb. 159, 912 N.W.2d 736 (2018).

A transfer from juvenile court to criminal court does not eliminate the possibility of disposition under the juvenile
code. In re Interest of Steven S., 299 Neb. 447, 908 N.W.2d 391 (2018).

The trial court did not plainly err by failing to impose an indeterminate sentence where an information alleged
that a Class IITA felony occurred over a period of time both before and after August 30, 2015; the evidence about
when the assaults occurred could cover dates before and after August 30; and the jury did not make a specific finding
demonstrating that it found the offense was committed after August 30. State v. Mora, 298 Neb. 185, 903 N.W.2d
244 (2017).

The defendant's sentence of 2 years' imprisonment with a 12-month period of postrelease supervision for
possession of a controlled substance was vacated pursuant to State v. Randolph, 186 Neb. 297, 183 N.W.2d 225
(1971), where the defendant was sentenced concurrently for two Class IV felonies and a Class W misdemeanor and
where after sentencing, but while the matter was pending on appeal, 2016 Neb. Laws, L.B. 1094, struck section
29-2260(5) and added subsection (4) of this section, which precluded postrelease supervision. State v. Chacon, 296
Neb. 203, 894 N.W.2d 238 (2017).

A determinate sentence is imposed when the defendant is sentenced to a single term of years, such as a sentence
of 2 years' imprisonment. In contrast, when imposing an indeterminate sentence, a sentencing court ordinarily
articulates either a minimum term and maximum term or a range of time for which a defendant is to be incarcerated.
State v. Artis, 296 Neb. 172, 893 N.W.2d 421 (2017).

In Nebraska, the fact that the minimum term and maximum term of a sentence are the same does not affect the
sentence's status as an indeterminate sentence. State v. Artis, 296 Neb. 172, 893 N.W.2d 421 (2017).
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Section 29-2204 and subsection (4) of this section do not require a sentence for a Class IV felony to have a
minimum term less than the maximum term. State v. Artis, 296 Neb. 172, 893 N.W.2d 421 (2017).

A determination of whether there are substantial and compelling reasons under subdivision (2)(c) of this section
is within the trial court's discretion and will not be reversed on appeal absent an abuse of discretion. State v. Baxter,
295 Neb. 496, 888 N.W.2d 726 (2017).

The court may fulfill the requirement of subsection (3) of this section to state its reasoning on the record by a
combination of the sentencing hearing and sentencing order. State v. Baxter, 295 Neb. 496, 888 N.W.2d 726 (2017).

The court's determination of substantial and compelling reasons under subdivision (2)(c) of this section should
be based on a review of the record, including the presentence investigation report and the record of the trial, and its
determination must be supported by such record. State v. Baxter, 295 Neb. 496, 888 N.W.2d 726 (2017).

Under the nonretroactive provision of section 28-105(7), the changes made in this section to the penalties for
Class IV felony convictions by 2015 Neb. Laws, L.B. 605, do not apply to any offense committed before August
30, 2015. State v. Benavides, 294 Neb. 902, 884 N.W.2d 923 (2016).

It is clear that the Legislature did not intend to apply this section retroactively. State v. Raatz, 294 Neb. 852, 885
N.W.2d 38 (2016).

A defendant's sentence on a Class IIIA felony needed to be an indeterminate sentence because the defendant was
also sentenced on Class II felonies. State v. Wells, 28 Neb. App. 118, 940 N.W.2d 847 (2020).

A defendant's sentences on various misdemeanors needed to be indeterminate sentences pursuant to subsection
(5) of this section, because the defendant was also sentenced on Class II felonies. State v. Wells, 28 Neb. App. 118,
940 N.W.2d 847 (2020).

If a defendant was previously subject to parole under preexisting sentences and subsequently sentenced in other
cases either concurrently or consecutively to the prior sentences, subsection (4) of this section prevents the defendant
from being subject to post-release supervision. State v. Lillard, 27 Neb. App. 824, 937 N.W.2d 1 (2019).

Subsection (4) of this section applies in a situation where sentences are imposed and the defendant is serving
preexisting sentences. State v. Lillard, 27 Neb. App. 824,937 N.W.2d 1 (2019).

29-2204.03.

Both this section and section 29-2261 give the court the discretion to order further evaluations of the defendant
prior to sentencing when it deems such evaluations necessary for determining the sentence to be imposed; neither
statute provides that a defendant can or should request the evaluations. Trial counsel cannot be deficient for failing
to request evaluations that the court itself could have ordered, but in its discretion deemed unnecessary. State v. St.
Cyr, 26 Neb. App. 61,916 N.W.2d 753 (2018).

29-2221.

By its terms, subsection (1) of this section requires the triggering offense to be "a felony" before the habitual
criminal statute will apply to the sentencing of the triggering offense. But in order to be one of the prior convictions
that establishes habitual criminal status, this section does not require that the prior conviction was a "felony" per se;
instead, it requires that the prior conviction resulted in a sentence of imprisonment for a term "of not less than one
year." State v. Abejide, 293 Neb. 687, 879 N.W.2d 684 (2016).

The language of subsection (1) of this section does not require that all convictions enhanced pursuant to this
section be served consecutively to each other. Unless the offense for which the defendant was convicted requires
the sentence to run consecutively to other convictions, the court retains its discretion to impose a concurrent
sentence. State v. Lantz, 290 Neb. 757, 861 N.W.2d 728 (2015).

29-2260.

This section does not require the trial court to articulate on the record that it has considered each sentencing factor,
and it does not require the court to make specific findings as to the factors and the weight given them. State v.
McCulley, 305 Neb. 139, 939 N.W.2d 373 (2020).
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The defendant's sentence of 2 years' imprisonment with a 12-month period of postrelease supervision for
possession of a controlled substance was vacated pursuant to State v. Randolph, 186 Neb. 297, 183 N.W.2d 225
(1971), where the defendant was sentenced concurrently for two Class IV felonies and a Class W misdemeanor and
where after sentencing, but while the matter was pending on appeal, 2016 Neb. Laws, L.B. 1094, struck subsection
(5) of this section and added section 29-2204.02(4), which precluded postrelease supervision. State v. Chacon, 296
Neb. 203, 894 N.W.2d 238 (2017).

Subsection (2) of this section gives the court discretion to withhold a sentence of imprisonment for an offender
convicted of either a misdemeanor or a felony for which mandatory or mandatory minimum imprisonment is not
specifically required. State v. McCain, 29 Neb. App. 981, 961 N.W.2d 576 (2021).

29-2261.

The presentence investigation and report shall include, when available, any submitted victim statements and an
analysis of the circumstances attending the commission of the crime and the offender's history of delinquency or
criminality, physical and mental condition, family situation and background, economic status, education,
occupation, and personal habits. The presentence investigation and report may also include any other matters the
probation officer deems relevant or the court directs to be included. State v. Schroeder, 305 Neb. 527, 941 N.W.2d
445 (2020).

It is "the better practice" for a sentencing court to issue a more direct advisement of the statutory right to a
presentence investigation, conduct an explicit inquiry into the voluntariness of a defendant's waiver of that right,
and make explicit findings with respect to a waiver. State v. Iddings, 304 Neb. 759, 936 N.W.2d 747 (2020).

Both section 29-2204.03 and this section give the court the discretion to order further evaluations of the defendant
prior to sentencing when it deems such evaluations necessary for determining the sentence to be imposed; neither
statute provides that a defendant can or should request the evaluations. Trial counsel cannot be deficient for failing
to request evaluations that the court itself could have ordered, but in its discretion deemed unnecessary. State v. St.
Cyr, 26 Neb. App. 61,916 N.W.2d 753 (2018).

29-2262.

Custodial sanctions are distinct from jail time under subdivision (2)(b) of this section. State v. Kantaras, 294 Neb.
960, 885 N.W.2d 558 (2016).

Jail time under subdivision (2)(b) of this section is a predetermined, definite term of jail time up to the term
authorized by the statute; that term may be served periodically, but it is not conditional. State v. Kantaras, 294 Neb.
960, 885 N.W.2d 558 (2016).

The general provisions of subsection (1) and subdivision (2)(r) of this section do not confer the power to impose
jail time as part of sentences of probation; jail time as a condition of probation may be granted only under specific
statutory authority. State v. Kantaras, 294 Neb. 960, 885 N.W.2d 558 (2016).

The amendment by 2015 Neb. Laws, L.B. 605, removing the provision of this section relating to jail time as a
condition of probation for felony offenses did not implicitly repeal the provision in section 60-6,197.03(6) that
required 60 days in jail as a condition of probation. State v. Thompson, 294 Neb. 197, 881 N.W.2d 609 (2016).

Individuals in the county or district court can be placed on probation with conditions related to the rehabilitation
of the offender. State v. Comer, 26 Neb. App. 270, 918 N.W.2d 13 (2018).

29-2262.06.

When a court sentences a defendant to postrelease supervision, it may impose any conditions of postrelease
supervision authorized by statute. State v. Dill, 300 Neb. 344, 913 N.W.2d 470 (2018).

Stale financial affidavits and earlier orders allowing a defendant to proceed in forma pauperis were insufficient
to show the defendant's financial condition at the time he requested that the court waive payment of probation fees.
State v. Jensen, 299 Neb. 791, 910 N.W.2d 155 (2018).

29-2263.

An order denying a motion to modify or eliminate a probation condition is a final, appealable order. State v.
Paulsen, 304 Neb. 21, 932 N.W.2d 849 (2019).
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Once the State invokes the revocation process under section 29-2268 and a court finds a violation of postrelease
supervision, the court lacks the power to invoke the early discharge provisions of this section. State v. Kennedy,
299 Neb. 362, 908 N.W.2d 69 (2018).

This section authorizes a court to commute the terms of probation, but not the original sentence. State v. Irish,
298 Neb. 61,902 N.W.2d 669 (2017).

Where a court is required to revoke a driver's license as part of a judgment of conviction, it is part of the offender's
punishment for the crime, and is not considered a term of probation which can be altered under this section. State
v. Irish, 298 Neb. 61, 902 N.W.2d 669 (2017).

29-2267.

Where a probationer allegedly committed a new felony—possession of methamphetamine—while already on
probation for a felony, the allegation of a law violation was not a "substance abuse" violation for revocation of
probation purposes and the State could therefore institute revocation proceedings without showing that the
probationer had served at least 90 days of cumulative custodial sanctions during the current probation term. State v.
Jedlicka, 305 Neb. 52, 938 N.W.2d 854 (2020).

Pursuant to subsection (1) of this section, the court shall not revoke probation except after a hearing upon proper
notice where the violation of probation is established by clear and convincing evidence. State v. Phillips, 302 Neb.
686, 924 N.W.2d 699 (2019).

29-2268.

A court's authority to revoke a probationer and impose a term of imprisonment extends only to the single term of
post-release supervision that the probationer is serving, provided that the probationer has not otherwise been ordered
to serve multiple terms concurrently. State v. Galvan, 305 Neb. 513, 941 N.W.2d 183 (2020).

Terms of post-release supervision may be served consecutively. When a consecutive sentence is imposed, the
second sentence begins only upon the termination of the prior term of imprisonment. A prisoner who receives
multiple consecutive sentences does not serve all sentences simultaneously, but serves only one sentence at a time.
State v. Galvan, 305 Neb. 513, 941 N.W.2d 183 (2020).

Because a court has discretion under subsection (2) of this section to impose, upon revocation, any term of
imprisonment up to the remaining period of post-release supervision, an appellate court will not disturb that decision
absent an abuse of discretion. State v. Phillips, 302 Neb. 686, 924 N.W.2d 699 (2019).

The Legislature has not demonstrated within this section that jail credit should be given for time served prior to
revocation. State v. Phillips, 302 Neb. 686, 924 N.W.2d 699 (2019).

Time spent in jail prior to revocation is credited against a probationer's sentence of post-release supervision. State
v. Phillips, 302 Neb. 686, 924 N.W.2d 699 (2019).

When calculating the "remaining period of post-release supervision" under subsection (2) of this section, courts
must first identify the number of days the probationer was originally ordered to serve on post-release supervision.
The court calculates the "remaining period of post-release supervision" by subtracting the number of days actually
served from the number of days ordered to be served. State v. Phillips, 302 Neb. 686, 924 N.W.2d 699 (2019).

When determining the amount of time "remaining" on a period of post-release supervision, courts are not required
to turn a blind eye to a probationer's absconsion from supervision. State v. Phillips, 302 Neb. 686, 924 N.W.2d 699
(2019).

When a court has revoked post-release supervision, the maximum term of imprisonment that can be imposed is
governed exclusively by this section and does not depend on the maximum sentence of initial imprisonment

authorized by the relevant statute. State v. Wal, 302 Neb. 308, 923 N.W.2d 367 (2019).

Once a district court finds a violation of postrelease supervision, it must proceed under this section. State v.
Kennedy, 299 Neb. 362, 908 N.W.2d 69 (2018).

Termination of postrelease supervision as being unsatisfactory is not a revocation of postrelease supervision and
is not statutorily authorized. State v. Kennedy, 299 Neb. 362, 908 N.W.2d 69 (2018).

29-2280.

2022 Cumulative Supplement 70



ANNOTATIONS

It is plain error for a court to fail to specify in its written sentencing order whether the restitution is to be made
immediately, in specified installments, or within a specified period of time. State v. Street, 306 Neb. 380, 945
N.W.2d 450 (2020).

Before restitution can properly be ordered, the trial court must consider (1) whether restitution should be ordered,
(2) the amount of actual damages sustained by the victim of a crime, and (3) the amount of restitution a criminal
defendant is capable of paying. State v. McCulley, 305 Neb. 139, 939 N.W.2d 373 (2020).

Restitution ordered by a court pursuant to this section is a criminal penalty imposed as a punishment for a crime
and is part of the criminal sentence imposed by the sentencing court. State v. McCulley, 305 Neb. 139, 939 N.W.2d
373 (2020).

29-2281.

Actual damages do not require an assessment of the damaged property's prior fair market value when it can be
repaired to its former condition. State v. Street, 306 Neb. 380, 945 N.W.2d 450 (2020).

The listed factors of this section are neither exhaustive nor mathematically applied, and the court's ultimate
determination of whether restitution should be imposed is a matter of discretion. State v. McCulley, 305 Neb. 139,
939 N.W.2d 373 (2020).

This section does not require setting forth factors to be considered in determining whether to order restitution and
does not require a court to specifically articulate that it has considered factors or make explicit findings,
disapproving State v. St. Cyr, 26 Neb. App. 61, 916 N.W.2d 753 (2018), and State v. Mick, 19 Neb. App. 521, 808
N.W.2d 663 (2012). State v. McCulley, 305 Neb. 139, 939 N.W.2d 373 (2020).

In imposing a sentence, the court must state the precise terms of the sentence. Such requirement of certainty and
precision applies to criminal sentences containing restitution orders, and a court's restitution order must inform the
defendant whether the restitution must be made immediately, in specified installments, or within a specified period
of time, not to exceed 5 years, as required under this section. State v. Esch, 290 Neb. 88, 858 N.W.2d 219 (2015).

Despite the existence of a plea agreement involving restitution, the trial court still must give meaningful
consideration to the defendant's ability to pay the agreed-upon restitution. State v. Mick, 19 Neb. App. 521, 808
N.W.2d 663 (2012).

29-2282.

Restitution will be upheld if calculated by use of reasonable methods; therefore, when the defendant does not
present contradictory evidence, the court does not err in relying on a victim's competent estimates of loss. State v.
Street, 306 Neb. 380, 945 N.W.2d 450 (2020).

The determination of whether return or repair is impossible, impractical, or inadequate is left to the sound
discretion of the sentencing court and is not necessarily bound by concepts of fair market value. State v. Street, 306

Neb. 380, 945 N.W.2d 450 (2020).

This section warrants restitution where the offense results in damage, destruction, or loss of property. State v.
McBride, 27 Neb. App. 219, 927 N.W.2d 842 (2019).

29-2302.

Factors to be considered in determining the reasonableness of a defendant's appeal bond following a misdemeanor
conviction include the atrocity of the defendant's offenses, the probability of the defendant's appearance to serve his
or her sentence following the conclusion of his or her appeal, the defendant's prior criminal history, and the nature

of the other circumstances surrounding the case. State v. Kirby, 25 Neb. App. 10, 901 N.W.2d 704 (2017).

Reasonableness of the appeal bond amount is determined under the general discretion of the district court. State
v. Kirby, 25 Neb. App. 10, 901 N.W.2d 704 (2017).

29-2306.

The order granting an application to proceed in forma pauperis is not a final, appealable order because it does not
affect a substantial right. State v. Fredrickson, 306 Neb. 81, 943 N.W.2d 701 (2020).
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The relevant date under this section is the date the defendant files the application, not the date on which the court
grants the application. State v. Newcomer, 23 Neb. App. 761, 875 N.W.2d 914 (2016).

29-2308.

An appellate court will not disturb a sentence imposed within statutory limits unless the sentence was an abuse
of discretion. State v. Starks, 308 Neb. 527, 955 N.W.2d 313 (2021).

29-2315.01.

When a defendant challenges a sentence imposed by the district court as excessive and the State believes the
sentence to be erroneous but has not complied with this section or section 29-2321, the State may not assert such
error via a cross-appeal. State v. Guzman, 305 Neb. 376, 940 N.W.2d 552 (2020).

The State does not have the ability to appeal an order finding indigency and appointing counsel prior to the
issuance of a final order. State v. Fredrickson, 305 Neb. 165, 939 N.W.2d 385 (2020).

In cases brought as error proceedings under this section, the good faith exception to the exclusionary rule applies
to warrantless blood draws conducted prior to the U.S. Supreme Court's decision in Birchfield v. North Dakota, 579
U.S. 438, 136 S. Ct. 2160, 195 L. Ed. 2d 560 (2016). State v. Hatfield, 300 Neb. 152, 912 N.W.2d 731 (2018).

By its language, this section clearly requires that an error proceeding cannot be brought until after a "final order"
has been entered. The test of finality of an order or judgment for the purpose of appeal under this section is whether
the particular proceeding or action was terminated by the order or judgment. State v. Warner, 290 Neb. 954, 863
N.W.2d 196 (2015).

The Nebraska Supreme Court has consistently maintained that strict compliance with this section is required to
confer jurisdiction. State v. Coupens, 20 Neb. App. 485, 825 N.W.2d 808 (2013).

This section does not permit an appeal by the State from any interlocutory ruling of the trial court in a criminal
proceeding. State v. Coupens, 20 Neb. App. 485, 825 N.W.2d 808 (2013).

This section grants the State the right to seek appellate review of adverse criminal rulings and specifies the special
procedure by which to obtain such review. State v. Coupens, 20 Neb. App. 485, 825 N.W.2d 808 (2013).

29-2316.

Where a criminal matter is brought to a higher appellate court by an exception proceeding from the district court
sitting as an appellate court, the higher appellate court may reverse the district court's order, because this section
does not limit the relief the higher appellate court can order. State v. Hatfield, 300 Neb. 152, 912 N.W.2d 731
(2018).

When an exception proceeding is before the Nebraska Supreme Court or Court of Appeals from the district court
where the trial took place in district court, this section restricts the scope of any ruling directed at the defendant and
district court. But where the district court is sitting as an appellate court, the defendant was not placed in jeopardy
in that court and the limitations of this section do not apply to dispositions or orders directed at the district court.
State v. Thalken, 299 Neb. 857,911 N.W.2d 562 (2018).

Whether this section prevents an appellate court from reversing the judgment of the trial court turns on whether

the trial court placed the defendant in jeopardy, not whether the Double Jeopardy Clause bars further action. State
v. Kleckner, 291 Neb. 539, 867 N.W.2d 273 (2015).

29-2317.

Reference to the county court in sections 29-2317 to 29-2319 also applies to the separate juvenile court. In re
Interest of Lori S., 20 Neb. App. 152, 819 N.W.2d 736 (2012).

Sections 29-2317 to 29-2319 outline exception proceedings which allow prosecuting attorneys to take exception
to any ruling or decision of the county court by presenting to the court a notice of intent to take an appeal to the

district court. In re Interest of Lori S., 20 Neb. App. 152, 819 N.W.2d 736 (2012).

The language of this section requires the appeal of a county court judgment to the district court sitting as an
appellate court. In re Interest of Lori S., 20 Neb. App. 152, 819 N.W.2d 736 (2012).
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29-2321.

When a defendant challenges a sentence imposed by the district court as excessive and the State believes the
sentence to be erroneous but has not complied with section 29-2315.01 or this section, the State may not assert such
error via a cross-appeal. State v. Guzman, 305 Neb. 376, 940 N.W.2d 552 (2020).

While there is a temptation on a visceral level to conclude that anything less than incarceration depreciates the
seriousness of crimes involving sexual assault of a child, it is the function of the sentencing judge, in the first
instance, to evaluate the crime and the offender. State v. Gibson, 302 Neb. 833, 925 N.W.2d 678 (2019).

29-2407.

Although a judgment for costs in a criminal case is a lien upon a defendant's property, Nebraska statutes do not
specifically authorize a setoff of costs owed to the court against proceeds of the defendant's bond. State v. Zamarron,
19 Neb. App. 349, 806 N.W.2d 128 (2011).

29-2412.

The credit authorized under former subsection (3) of this section is limited to the situation where the person is
held in custody for nonpayment and does not provide for a $90-per-day credit against costs for "extra" time
incarcerated prior to sentencing. State v. Zamarron, 19 Neb. App. 349, 806 N.W.2d 128 (2011).

29-2519.

The death penalty is imposed for a conviction of murder in the first degree only in those instances when the
aggravating circumstances existing in connection with the crime outweigh the mitigating circumstances. State v.
Schroeder, 305 Neb. 527, 941 N.W.2d 445 (2020).

29-2521.

Because a sentencing panel is required to consider and weigh any mitigating circumstances in imposing a sentence
of death, the introduction of evidence of the existence or nonexistence of these potential mitigators has probative
value to the sentence, and as such, a sentencing panel has the discretion to hear evidence to address potential
mitigating circumstances regardless of whether the defendant presents evidence on that issue. State v. Schroeder,
305 Neb. 527, 941 N.W.2d 445 (2020).

The sentencing panel could consider a defendant's no contest plea and the factual basis underlying it, but it could
not use it as an admission to aggravating circumstances for sentencing purposes. State v. Jenkins, 303 Neb. 676,
931 N.W.2d 851 (2019).

29-2522.

A court's proportionality review spans all previous cases in which a sentence of death is imposed and is not
dependent on which cases are put forward by the parties. The proportionality review does not require that a court
"color match" cases precisely, and instead, the question is simply whether the cases being compared are sufficiently
similar, considering both the crime and the defendant, to provide the court with a useful frame of reference for
evaluating the sentence in this case. State v. Schroeder, 305 Neb. 527, 941 N.W.2d 445 (2020).

29-2523.

Mitigating circumstances involve, in part, circumstances surrounding the underlying crime and include pressure
or influences which may have weighed on the defendant, potential influence on the defendant of extreme mental or
emotional disturbance at the time of the offense, potential victim participation or consent to the act, the defendant's
capacity to appreciate the wrongfulness of the act at the time of the offense, and any mental illness, defect, or
intoxication which may have contributed to the offense. State v. Schroeder, 305 Neb. 527, 941 N.W.2d 445 (2020).

29-2801.

After the court's jurisdiction has been invoked by a petition for habeas corpus seeking the custody of children, the
children become wards of the court and their welfare lies in the hands of the court. Maria T. v. Jeremy S., 300 Neb.
563, 915 N.W.2d 441 (2018).
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Courts are cautioned in habeas proceedings to follow the traditional procedure illustrated by the habeas corpus
statutes rather than make up their own procedure. Maria T. v. Jeremy S., 300 Neb. 563, 915 N.W.2d 441 (2018).

Habeas corpus is not a proper remedy to challenge a petitioner's detention pursuant to a final conviction and
sentence on the basis that the statute underlying the conviction is unconstitutional. Sanders v. Frakes, 295 Neb. 374,
888 N.W.2d 514 (2016).

The State cannot collaterally attack in a habeas action a prior sentence that the court erroneously failed to enhance
under the habitual criminal statutes. Meyer v. Frakes, 294 Neb. 668, 884 N.W.2d 131 (2016).

A parolee may seek relief through Nebraska's habeas corpus statute. Caton v. State, 291 Neb. 939, 869 N.W.2d
911 (2015).

The failure to attach a copy of the relevant commitment order to a petition for a writ of habeas corpus, as required
by this section, does not prevent a court from exercising jurisdiction over that petition. O'Neal v. State, 290 Neb.
943, 863 N.W.2d 162 (2015).

The law-of-the-case doctrine applies to issues raised in a petition for a writ of habeas corpus if that same issue
was raised in the appellate court on direct appeal. Gray v. Kenney, 22 Neb. App. 739, 860 N.W.2d 214 (2015).

29-2823.

The dismissal of a habeas corpus petition in the same action as a petition in error may be reviewed on appeal in
the same manner as a civil case. Tyrrell v. Frakes, 309 Neb. 85, 958 N.W.2d 673 (2021).

29-2824.

No prepayment of fees is necessary in order to file a petition for a writ of habeas corpus based upon an issue of
custody in a criminal case. Buggs v. Frakes, 298 Neb. 432, 904 N.W.2d 664 (2017).

29-3001.

A motion for postconviction relief cannot be used to secure review of issues that were known to the defendant
and which were or could have been litigated on direct appeal. State v. Malone, 308 Neb. 929, 957 N.W.2d 892
(2021).

In the absence of allegations that would render the judgment void or voidable, the proper course is to overrule a
motion for postconviction relief without an evidentiary hearing for failure to state a claim. State v. Malone, 308
Neb. 929, 957 N.W.2d 892 (2021).

Postconviction relief is a very narrow category of relief and is not intended to secure a routine review for any
defendant dissatisfied with his or her sentence. State v. Malone, 308 Neb. 929, 957 N.W.2d 892 (2021).

When a motion for postconviction relief is filed, an evidentiary hearing is not required if (1) the motion does not
contain factual allegations of a violation or infringement of the prisoner's constitutional rights, (2) the motion alleges
only conclusions of fact or law, or (3) the record affirmatively shows that the prisoner is entitled to no relief. State
v. Malone, 308 Neb. 929, 957 N.W.2d 892 (2021).

In a postconviction proceeding, an evidentiary hearing is not required when (1) the motion does not contain factual
allegations which, if proved, constitute an infringement of the movant's constitutional rights, rendering the judgment
void or voidable; (2) the motion alleges only conclusions of fact or law without supporting facts; or (3) the records
and files affirmatively show that the defendant is entitled to no relief. State v. Stelly, 308 Neb. 636, 955 N.W.2d
729 (2021).

Hurst v. Florida, 577 U.S. 92, 136 S. Ct. 616, 193 L. Ed. 2d 504 (2016), did not announce a new rule of law and
thus cannot trigger the 1-year statute of limitations. State v. Hessler, 305 Neb. 451, 940 N.W.2d 836 (2020).

Pursuant to subsection (4) of this section, a 1-year time period for filing a verified motion for postconviction relief
was not triggered by a Supreme Court case which merely applied previously recognized constitutional requirements

in sentencing of capital defendants. State v. Mata, 304 Neb. 326, 934 N.W.2d 475 (2019).

The conclusion of a direct appeal occurs when a Nebraska appellate court issues the mandate in the direct appeal.
State v. Koch, 304 Neb. 133, 933 N.W.2d 585 (2019).
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Where none of the triggering events applied to extend the time for filing a second motion for postconviction relief,
the motion was barred by the 1-year time limit. State v. Edwards, 301 Neb. 579, 919 N.W.2d 530 (2018).

The decision in Hurst v. Florida, 577 U.S. 92, 136 S. Ct. 616, 193 L. Ed. 2d 504 (2016), did not extend the time
for filing a postconviction motion, because it did not announce a newly recognized right that has been made
applicable retroactively to cases on postconviction collateral review. State v. Lotter, 301 Neb. 125,917 N.W.2d 850
(2018).

A court looks to the allegations of the verified-postconviction motion and the files and records of the case to
determine which of the triggering events applies to the determination of timeliness. State v. Torres, 300 Neb. 694,
915 N.W.2d 596 (2018).

The "time for filing a direct appeal” of subdivision (4)(a) of this section does not include time for filing a writ of
certiori. If the timeliness of a postconviction motion is challenged, an inmate must raise all applicable arguments in
support of timeliness to the district court to preserve them for appellate review. State v. Conn, 300 Neb. 391, 914
N.W.2d 440 (2018).

Applying the postconviction time limits to inmates whose crimes occurred prior to the enactment of the time
limits does not result in ex post facto punishment. State v. Amaya, 298 Neb. 70, 902 N.W.2d 675 (2017).

If, as part of its preliminary review, a trial court finds a postconviction motion affirmatively shows it is time
barred, the court is permitted, but not obligated, to sua sponte consider and rule upon the timeliness of the motion.
State v. Amaya, 298 Neb. 70, 902 N.W.2d 675 (2017).

Ineffective assistance of postconviction counsel is not an impediment created by state action, because there is no
constitutional right to effective assistance of counsel in a postconviction proceeding. State v. Amaya, 298 Neb. 70,
902 N.W.2d 675 (2017).

The 1-year statute of limitations for postconviction actions applies to all verified motions for postconviction relief,
including successive motions. State v. Amaya, 298 Neb. 70, 902 N.W.2d 675 (2017).

After a criminal case is closed, there may be ethical duties that require prosecutors to take action upon learning
of evidence that creates a reasonable likelihood the defendant did not commit the crime. But Nebraska's
postconviction statutes provide relief only for constitutional violations that render a conviction void or voidable.
The prosecution's disclosure duties under Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963),
do not apply after a defendant has been convicted in a fair trial and the presumption of innocence no longer applies.
State v. Harris, 296 Neb. 317, 893 N.W.2d 440 (2017).

Civil pleading rules do not apply to postconviction proceedings. State v. Robertson, 294 Neb. 29, 881 N.W.2d
864 (2016).

A court decision that announced a new rule but did not recognize a new constitutional claim is not a triggering
event under subdivision (4)(d) of this section, nor were later cases applying that court decision. State v. Harrison,
293 Neb. 1000, 881 N.W.2d 860 (2016).

The 1-year limitation period under subsection (4) of this section shall run from the date on which the constitutional
claim asserted was initially recognized, and not from the filing date of the opinion determining that the recognition
the constitutional claim asserted applies retroactively. State v. Goynes, 293 Neb. 288, 876 N.W.2d 912 (2016).

The issuance of a mandate by a Nebraska appellate court is a definitive determination of the "conclusion of a
direct appeal,”" and the "date the judgment of conviction became final," for purposes of subdivision (4)(a) of this
section. State v. Huggins, 291 Neb. 443, 866 N.W.2d 80 (2015).

The 1-year period of limitation set forth in subsection (4) of this section is not a jurisdictional requirement and
instead is in the nature of a statute of limitations. State v. Crawford, 291 Neb. 362, 865 N.W.2d 360 (2015).

Under subdivision (4)(a) of this section, the claims raised in an amended motion for postconviction relief which
is filed outside the 1-year statute of limitations must be based on the same set of facts as the claims contained in the
original motion in order to relate back to the filing of the original motion. State v. Liner, 26 Neb. App. 303, 917
N.W.2d 194 (2018).

The rule that when counsel is court appointed, the defendant does not have a constitutional right to counsel of his

or her choice, is equally applicable when counsel is appointed in postconviction proceedings. State v. Davis, 23
Neb. App. 536, 875 N.W.2d 450 (2016).
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29-3002.

An order overruling a motion for postconviction relief as to a claim is a "final judgment" as to such claim. State
v. Lotter, 301 Neb. 125,917 N.W.2d 850 (2018).

An order ruling on a motion filed in a pending postconviction case, seeking to amend the postconviction motion
to assert additional claims, is not a final judgment and is not appealable. State v. Lotter, 301 Neb. 125,917 N.W.2d
850 (2018).

29-3003.

When presented with a motion for postconviction relief that exists simultaneously with a motion seeking relief
under another remedy, a court must dismiss the postconviction motion without prejudice when the allegations, if
true, would constitute grounds for relief under the other remedy sought; the question is not whether the petitioner
believes he or she is entitled to the other remedy. State v. Harris, 292 Neb. 186, 871 N.W.2d 762 (2015).

29-3004.

Although appointment of counsel in postconviction cases is discretionary, this section provides that once counsel
has been appointed and appointed counsel has made application to the court, the court "shall" fix reasonable
expenses and fees. State v. Rice, 295 Neb. 241, 888 N.W.2d 159 (2016).

Court-appointed counsel in a postconviction proceeding may appeal to the appellate courts from an order
determining expenses and fees allowed under this section. Such an appeal is a proceeding separate from the
underlying postconviction proceeding. State v. Rice, 295 Neb. 241, 888 N.W.2d 159 (2016).

To determine reasonable expenses and fees under this section, a court must consider several factors: the nature of
the litigation, the time and labor required, the novelty and difficulty of the questions raised, the skill required to
properly conduct the case, the responsibility assumed, the care and diligence exhibited, the result of the suit, the
character and standing of the attorney, and the customary charges of the bar for similar services. State v. Rice, 295
Neb. 241, 888 N.W.2d 159 (2016).

The rule that when counsel is court appointed, the defendant does not have a constitutional right to counsel of his
or her choice, is equally applicable when counsel is appointed in postconviction proceedings. State v. Davis, 23
Neb. App. 536, 875 N.W.2d 450 (2016).

29-3523.

A county court lacked jurisdiction over the defendant's motion to seal records in a criminal action filed years after
her case had been dismissed. The applicable statute did not authorize filing a motion to make her criminal history
record information nonpublic, but, rather, required a person to bring an action for such relief, disapproving State v.
Blair, 17 Neb. App. 611, 767 N.W.2d 143 (2009). State v. Coble, 299 Neb. 434, 908 N.W.2d 646 (2018).

A county court's order overruling the defendant's motion to seal records, filed years after her case had been
dismissed, was a final, appealable order, because the order ruled on a postjudgment motion and affected a substantial
right. The right invoked was the statutory right to remove the record of the defendant's citation from the public
record, no mere technical right. State v. Coble, 299 Neb. 434, 908 N.W.2d 646 (2018).

An order on a motion seeking to remove the record of a criminal citation from the public record under this section
affects a substantial right for purposes of section 25-1902. State v. Coble, 299 Neb. 434, 908 N.W.2d 646 (2018).

An order regarding the statutory right to remove criminal record history information from the public record affects
a substantial right for purposes of determining whether it is a final, appealable order. State v. Coble, 299 Neb. 434,
908 N.W.2d 646 (2018).

Section 29-3528 authorizes an aggrieved individual to bring an action, not to file a motion in the criminal case
the record of which he or she seeks to seal pursuant to this section. An "action" is a distinct and separate court
proceeding, governed by separate pleadings and requiring separate process. State v. Coble, 299 Neb. 434, 908
N.W.2d 646 (2018).

This section does not authorize the filing of a motion to make criminal history record information nonpublic. State
v. Coble, 299 Neb. 434, 908 N.W.2d 646 (2018).
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This section generally protects certain criminal history record information and prohibits, subject to exceptions,
the dissemination of this information. State v. Coble, 299 Neb. 434, 908 N.W.2d 646 (2018).

29-3528.

This section does not either expressly or by overwhelming implication waive sovereign immunity for actions
brought against a state agency seeking compliance with the Criminal History Information Act. State ex rel. Rhiley
v. Nebraska State Patrol, 301 Neb. 241, 917 N.W.2d 903 (2018).

This section authorizes an aggrieved individual to bring an action, not to file a motion in the criminal case the
record of which he or she seeks to seal pursuant to section 29-3523. An "action" is a distinct and separate court
proceeding, governed by separate pleadings and requiring separate process. State v. Coble, 299 Neb. 434, 908
N.W.2d 646 (2018).

This section provides a procedure for enforcing the privacy protections of the Security, Privacy, and
Dissemination of Criminal History Information Act (including section 29-3523). State v. Coble, 299 Neb. 434, 908
N.W.2d 646 (2018).

29-3805.

A Nebraska prisoner sought relief under two different speedy trial statutes, but only this section, governing
intrastate detainers, applied. State v. Kolbjornsen, 295 Neb. 231, 888 N.W.2d 153 (2016).

Good cause means a substantial reason, one that affords a legal excuse, and it is a factual question dealt with on
a case-by-case basis. State v. Kolbjornsen, 295 Neb. 231, 888 N.W.2d 153 (2016).

Under some circumstances, courtroom unavailability may constitute good cause to continue a trial. State v.
Kolbjornsen, 295 Neb. 231, 888 N.W.2d 153 (2016).

29-3908.

An order finding a defendant to be indigent and appointing appellate counsel at the county's expense did not affect
a substantial right of the parties and was not a final order for purposes of appeal, where the order did not obligate
the county to pay any specific amount or set a deadline for payment, such determinations were to be the subject of
future proceedings addressing the question of reasonable attorney fees, and the State had the ability to challenge the
findings of indigency and recoup any subsequently expended funds from the defendant. State v. Fredrickson, 305
Neb. 165, 939 N.W.2d 385 (2020).

29-4001.01.

Following the 2009 amendments to the Sex Offender Registration Act, a sentencing court has the authority to
find that a defendant committed an aggravated offense as defined in subdivision (1) of this section. State v. Wilson,
306 Neb. 875, 947 N.W.2d 704 (2020).

When a defendant pleads to an offense, such as first degree sexual assault pursuant to section 28-319, where the
term "aggravated offense" is not a specifically included element of the offense, in order for lifetime community
supervision to apply, a jury would need to find that the defendant had committed an aggravated offense, or the
defendant must plead separately to the commission of an aggravated offense. State v. Nelson, 27 Neb. App. 748,
936 N.W.2d 32 (2019).

To constitute "direct genital touching" for purposes of finding an aggravated offense under this section, there
must be evidence that the actor touched the victim's genitals under the victim's clothing. State v. Kresha, 25 Neb.
App. 543,909 N.W.2d 93 (2018).

29-4003.

A sex offender registrant's actual registration under another jurisdiction's law is conclusive evidence that the
registrant was required to register within the meaning of subdivision (1)(a)(iv) of this section. State v. Clemens, 300
Neb. 601, 915 N.W.2d 550 (2018).

Under subdivision (1)(a)(iv) of this section, whether one is "required to register as a sex offender" in another

jurisdiction is determined under the laws of the other jurisdiction rather than under Nebraska law. Subdivision
(1)(a)(iv) of this section adds no additional requirement that registration in the other jurisdiction must be based on
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a "conviction" or an offense that would have required the person to register in Nebraska if the offense had been
committed in Nebraska. State v. Clemens, 300 Neb. 601, 915 N.W.2d 550 (2018).

A finding under subdivision (1)(b)(i)(B) of this section must be made during the proceedings on the underlying
conviction or plea and is a judgment on the issue of the Sex Offender Registration Act's application to the defendant,
which must be appealed at the end of the proceeding. State v. Ratumaimuri, 299 Neb. 887,911 N.W.2d 270 (2018).

29-4005.

Following the 2009 amendments to the Sex Offender Registration Act, a sentencing court has the authority to
find that a defendant committed an aggravated offense as defined in section 29-4001.01 and to inform the defendant
that he or she is thus required to register for life under subdivision (1)(b)(iii) of this section. State v. Wilson, 306
Neb. 875, 947 N.W.2d 704 (2020).

29-4006.
In carrying out its notification obligation under subsection (7) of this section, the Nebraska State Patrol cannot

make a different determination regarding an offender's registration duration after a sentencing court finds an
aggravated offense as defined in section 29-4001.01. State v. Wilson, 306 Neb. 875, 947 N.W.2d 704 (2020).

29-4007.

Following the 2009 amendments to the Sex Offender Registration Act, a sentencing court has the authority to
find that a defendant committed an aggravated offense as defined in section 29-4001.01 and to inform the defendant
that he or she is thus required to register for life under section 29-4005. State v. Wilson, 306 Neb. 875, 947 N.W.2d
704 (2020).

29-4008.

The phrase "knowingly and willfully" in this section applies only to the furnishing of false and misleading
information and not to the failure to update information. State v. Clark, 22 Neb. App. 124, 849 N.W.2d 151 (2014).

29-4106.

The requirement for a convicted felon to provide a DNA sample pursuant to subdivision (1)(a) of this section
exists once the convicted felon begins serving his or her sentence. State v. Weathers, 304 Neb. 402, 935 N.W.2d
185 (2019).

This section inherently authorizes the use of reasonable force to collect a DNA sample from a convicted felon.
State v. Weathers, 304 Neb. 402, 935 N.W.2d 185 (2019).

29-4116.
Pursuant to the DNA Testing Act, a person in custody takes the first step toward obtaining possible relief by filing
a motion in the court that entered the judgment requesting forensic DNA testing of biological material. State v.

Hale, 306 Neb. 725, 947 N.W.2d 313 (2020).

The DNA Testing Act is a limited remedy providing inmates an opportunity to obtain DNA testing in order to
establish innocence after a conviction. State v. Hale, 306 Neb. 725, 947 N.W.2d 313 (2020).

The DNA Testing Act does not apply to DNA testing of the defendant's person for the purpose of determining
the defendant's metabolism of prescription medication. Furthermore, new evidence concerning a defendant's
metabolism of prescription drugs, when such evidence has no bearing on identity, is not exculpatory under the DNA
Testing Act. State v. Robbins, 297 Neb. 503, 900 N.W.2d 745 (2017).

29-4117.

The DNA Testing Act is a limited remedy providing inmates an opportunity to obtain DNA testing in order to
establish innocence after a conviction. State v. Myers, 304 Neb. 789, 937 N.W.2d 181 (2020).

29-4120.
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A court is not required to order DNA testing under this section if such testing would not produce exculpatory
evidence. State v. Hale, 306 Neb. 725, 947 N.W.2d 313 (2020).

If the criteria in subsection (1) of this section are met, and the reviewing court finds that testing may produce
noncumulative, exculpatory evidence relevant to the claim that the person was wrongfully convicted or sentenced,
under subsection (5) of this section, the court must order DNA testing. State v. Hale, 306 Neb. 725, 947 N.W.2d
313 (2020).

The threshold showing required under subsection (5) of this section is relatively undemanding and will generally
preclude testing only where the evidence at issue would have no bearing on the guilt or culpability of the movant.
State v. Hale, 306 Neb. 725, 947 N.W.2d 313 (2020).

Under subsection (5) of this section, the court has discretion to either consider the motion on affidavits or hold a
hearing. State v. Hale, 306 Neb. 725, 947 N.W.2d 313 (2020).

The statutory requirement that requested DNA testing may produce noncumulative, exculpatory evidence relevant
to a movant's claim that he or she was wrongfully convicted or sentenced is relatively undemanding for the movant
and will generally preclude testing only where the evidence at issue would have no bearing on the guilt or culpability
of the movant. State v. Ildefonso, 304 Neb. 711, 936 N.W.2d 348 (2019).

Where a prisoner sought DNA testing to corroborate an admittedly fabricated story and where testing results
would be inconclusive at best, the prisoner failed to meet his burden to show that DNA testing may produce
noncumulative, exculpatory evidence relevant to his claim that he was wrongfully convicted. State v. Ildefonso, 304
Neb. 711, 936 N.W.2d 348 (2019).

The showing that must be made to obtain DNA testing presents a relatively low threshold; in determining whether
to allow such testing, consideration of the higher legal standards applicable to setting aside a judgment or requiring
anew trial after testing has been performed is inappropriate. State v. Myers, 301 Neb. 756, 919 N.W.2d 893 (2018).

Pursuant to subsection (5) of this section, in cases of successive motions for DNA testing, the district court must
make a new determination of whether the biological material has been retained under circumstances likely to
safeguard the integrity of its original physical composition, but such determination shall be limited to a review of
the evidence occurring since the last motion for DNA testing. State v. Pratt, 20 Neb. App. 434, 824 N.W.2d 393
(2013).

Second, or successive, motions for DNA testing are permissible pursuant to the DNA Testing Act, specifically
subsection (1)(c) of this section; however, res judicata principles would operate to bar a successive motion for DNA
testing if the exact same issue was raised in both motions. State v. Pratt, 20 Neb. App. 434, 824 N.W.2d 393 (2013).

When a defendant files successive motions for DNA testing pursuant to the DNA Testing Act, specifically
subsection (5) of this section, a court is required to first consider whether the DNA testing sought was effectively
not available at the time of the trial; if it was not, the court must then consider whether the DNA testing was

effectively not available at the time the previous DNA testing was sought by the defendant. State v. Pratt, 20 Neb.
App. 434, 824 N.W.2d 393 (2013).

29-4122.

Decisions regarding appointment of counsel under the DNA Testing Act are reviewed for an abuse of discretion.
State v. Myers, 304 Neb. 789, 937 N.W.2d 181 (2020).

29-4123.

Resentencing, absent a successful motion for new trial under this section, is not a form of relief available under
the DNA Testing Act. State v. Amaya, 305 Neb. 36, 938 N.W.2d 346 (2020).

Withdrawal of a guilty or no contest plea is not an available remedy under the DNA Testing Act. State v. Amaya,
305 Neb. 36, 938 N.W.2d 346 (2020).

29-4603.

Actual innocence under the Wrongful Conviction and Imprisonment Act is akin to factual innocence, while a self-
defense claim is relevant to a claim of legal innocence. Marie v. State, 302 Neb. 217, 922 N.W.2d 733 (2019).
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Claim preclusion is inapplicable in cases under the Wrongful Conviction and Imprisonment Act. Marie v. State,
302 Neb. 217, 922 N.W.2d 733 (2019).

A defendant alleging a wrongful conviction claim pursuant to this section must plead more than lack of intent to
establish "actual innocence of the crime." Nadeem v. State, 298 Neb. 329, 904 N.W.2d 244 (2017).

30-809.

A wrongful death action and a survival action are two distinct causes of action which may be brought by a
decedent's personal representative. Although they are frequently joined in a single action, they are conceptually
separate. In re Estate of McConnell, 28 Neb. App. 303, 943 N.W.2d 722 (2020).

30-810.

Because of the binding effect of a federal court judgment, Nebraska's wrongful death statute did not apply and
the county court properly ordered distribution pursuant to the federal court judgment that applied North Carolina
law. In re Estate of Helms, 302 Neb. 357, 923 N.W.2d 423 (2019).

This section confers exclusive jurisdiction to the county court to approve wrongful death settlements and
discretionary jurisdiction to distribute the proceeds of wrongful death claims. The beneficiaries of a wrongful death
action are not entitled to be parties to the wrongful death proceeds distribution proceedings. In re Estate of Evertson,
295 Neb. 301, 889 N.W.2d 73 (2016).

This section is silent on subrogation. Accordingly, under section 48-118.04, proceedings for the fair and equitable
distribution of wrongful death action proceeds subject to subrogation in workers' compensation cases must be
brought in the district court. In re Estate of Evertson, 295 Neb. 301, 889 N.W.2d 73 (2016).

This section is silent on wrongful death actions. Accordingly, under section 48-118.01, wrongful death actions
must be brought in the district court. In re Estate of Evertson, 295 Neb. 301, 889 N.W.2d 73 (2016).

This section does not govern the distribution of proceeds from a survival claim brought on behalf of the decedent's
estate, which continued a decedent's cause of action for the decedent's injuries that occurred before death. In re
Estate of Panec, 291 Neb. 46, 864 N.W.2d 219 (2015).

A wrongful death action and a survival action are two distinct causes of action which may be brought by a
decedent's personal representative. Although they are frequently joined in a single action, they are conceptually
separate. In re Estate of McConnell, 28 Neb. App. 303, 943 N.W.2d 722 (2020).

A wrongful death action is brought on behalf of the widow or widower and next of kin for damages they have
sustained as a result of the decedent's death. Such damages include the pecuniary value of the loss of the decedent's
support, society, comfort, and companionship. In re Estate of McConnell, 28 Neb. App. 303, 943 N.W.2d 722
(2020).

The next of kin may recover in a wrongful death action only those losses sustained after the injured party's death
by reason of being deprived of what the next of kin would have received from the injured party from the date of his
or her death, had he or she lived out a full life expectancy. In re Estate of McConnell, 28 Neb. App. 303,943 N.W.2d
722 (2020).

The pecuniary value of the loss of the decedent's support, society, comfort, and companionship does not require
evidence of the dollar value; that is a matter left to the sound discretion of the fact finder. In re Estate of McConnell,
28 Neb. App. 303, 943 N.W.2d 722 (2020).

The proceeds from a wrongful death action are not the property of a decedent's estate and are therefore not
contemplated as a property right waived in a premarital agreement unless the language of the premarital agreement
specifically waives such a right. In re Estate of McConnell, 28 Neb. App. 303, 943 N.W.2d 722 (2020).

Where a husband and a wife had no meaningful relationship at the time of the husband's death and a divorce was
pending, the wife was not entitled to recover in a wrongful death action based on the loss of her deceased husband's
society, love, affection, care, attention, companionship, comfort, or protection. In re Estate of McConnell, 28 Neb.
App. 303,943 N.W.2d 722 (2020).

Relatives absent from a decedent's life may suffer little, or no, pecuniary loss from the death and not be entitled

to share in the damages recovered for a wrongful death. In re Estate of Brown-Elliott, 27 Neb. App. 196, 930 N.W.2d
51 (2019).
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A wrongful death action brought in the name of a 6-year-old child's mother, as representative of the child's estate,
was brought for the exclusive benefit of the child's next of kin, and thus, the child's father, as next of kin and
beneficiary of the child's estate, was properly included in the court's instruction to the jury regarding the allocation
of percentages of contributory negligence, even though the father was not brought into the action either as a claimant
within the meaning of the statute that governed the defense of contributory negligence or as a third-party defendant.
Curtis v. States Family Practice, 20 Neb. App. 234, 823 N.W.2d 224 (2012).

30-1601.

The parents of an adult incapacitated ward who appeared before county court as persons interested in his welfare
and objected to the guardian's motion seeking discharge had standing to appeal from an order of discharge. In re
Guardianship of Nicholas H., 309 Neb. 1, 958 N.W.2d 661 (2021).

An order ending a discrete phase of probate proceedings is a final, appealable order, but one that is merely
preliminary to such an order is not. In re Estate of Larson, 308 Neb. 240, 953 N.W.2d 535 (2021).

An heir to a decedent is an interested person to a probate proceeding and may take an appeal pursuant to subsection
(2) of this section from a final judgment or final order by which he or she is affected. In re Estate of Brinkman, 308
Neb. 117,953 N.W.2d 1 (2021).

Subsection (2) of this section authorizes a protected person's close family members to appeal from a final order
in a conservatorship proceeding if they filed an objection and the county court appointed a conservator. In re
Conservatorship of Franke, 292 Neb. 912, 875 N.W.2d 408 (2016).

When a protected person dies pending an appeal initiated by a close family member who filed an objection,
whether the protected person needed a conservator is a moot issue unless the family member asks the appellate court
to take judicial notice of a proceeding that shows the issue is not moot. Absent that showing, the protected person's
death abates the family member's appeal, but it does not extinguish the cause of action or affect the validity of the
underlying orders appointing a conservator. In re Conservatorship of Franke, 292 Neb. 912, 875 N.W.2d 408 (2016).

30-2211.

The county courts have the power to construe wills. Brinkman v. Brinkman, 302 Neb. 315, 923 N.W.2d 380
(2019).

30-2303.

Grandchildren are "issue of parents" under subsection (3) of this section according to the definition of "issue of a
person" found in section 30-2209(23). In re Estate of Evans, 20 Neb. App. 602, 827 N.W.2d 314 (2013).

Modern per stirpes distribution begins division of shares of the estate at the first generation where there is living
issue. In re Estate of Evans, 20 Neb. App. 602, 827 N.W.2d 314 (2013).

30-2306.

There must be at least one survivor in a degree of kinship to apply the phrase "by right of representation." In re
Estate of Evans, 20 Neb. App. 602, 827 N.W.2d 314 (2013).

When an estate is divided "by representation" as provided for in this section into as many shares as there are
surviving heirs in the nearest degree of kinship, the court looks first to the decedent's siblings, then to the decedent's
siblings' children, and on down the generational line until reaching a generation containing surviving heirs. In re
Estate of Evans, 20 Neb. App. 602, 827 N.W.2d 314 (2013).

30-2314.

The signature of a testator's surviving spouse on a deed was evidence of a consent to transfer within the meaning
of this section. In re Estate of Alberts, 293 Neb. 1, 875 N.W.2d 427 (2016).

The concepts of section 30-2722 should inform the interpretation of this section regarding the evidence necessary

to establish the source of property owned by the surviving spouse. In re Estate of Ross, 19 Neb. App. 355, 810
N.W.2d 435 (2011).
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When there is reason to doubt the credibility of the surviving spouse's testimony, the court need not accept his or
her testimony that the source of the accounts was other than the decedent. In re Estate of Ross, 19 Neb. App. 355,
810 N.W.2d 435 (2011).

30-2315.

Under the plain language of this section, the surrounding facts and circumstances should be taken in consideration
by the court in order to determine whether to authorize the filing for the elective share in the case of a protected
person. In re Guardianship & Conservatorship of Kaiser, 295 Neb. 532, 891 N.W.2d 84 (2017).

30-2316.

A surviving spouse must prove both that the execution of the waiver was not voluntary and that the waiver was
unconscionable when executed to prove a waiver he or she signed is unenforceable. In re Estate of Psota, 297 Neb.
570,900 N.W.2d 790 (2017).

Subsection (d) of this section contemplates the waiving of the spouse's rights of inheritance only. Devney v.
Devney, 295 Neb. 15, 886 N.W.2d 61 (2016).

This section's authorization of postnuptial estate agreements should be strictly construed, because all postnuptial
agreements were void at common law. Devney v. Devney, 295 Neb. 15, 886 N.W.2d 61 (2016).

30-2327.

A document purporting to be a will, which is otherwise sufficient, will satisfy the "writing" requirement of this
section, whether it is completely handwritten; partly written in ink and partly in pencil; partly typewritten and partly
printed; partly printed, partly typewritten, and partly written; or on a printed form, as well as other combinations of
these forms and comparable permanent techniques of writing which substantively evidence testamentary intent. In
re Estate of Pluhacek, 296 Neb. 528, 894 N.W.2d 325 (2017).

There is no requirement under this section that the acknowledgment of a testator's signature on a will be duly
sworn or confirmed by oath or affirmation; rather, the two witnesses must witness either the signing of the will or
the testator's acknowledgment of the signature. In re Estate of Loftus, 26 Neb. App. 439, 920 N.W.2d 718 (2018).

30-2328.

A document which did not contain sufficient material provisions expressing testamentary and donative intent
within the document itself could not be legally recognized as a valid holographic will. Absent a latent ambiguity,
extrinsic evidence could not be considered to aid in that determination. In re Estate of Tiedeman, 25 Neb. App. 722,
912 N.W.2d 816 (2018).

A holographic will must contain sufficient material provisions, meaning words which express donative and
testamentary intent. Donative intent relates to words reflecting specific bequests to particular beneficiaries, and

testamentary intent concerns whether the document was intended to be a will. In re Estate of Tiedeman, 25 Neb.
App. 722,912 N.W.2d 816 (2018).

30-2341.

The intention of a testator as expressed in her will controls the legal effect of her dispositions. In re Estate of
Akerson, 309 Neb. 470, 960 N.W.2d 719 (2021).

The cardinal rule in construing a will is to ascertain and effectuate the testator's intent if such intent is not contrary
to the law. In re Estate of Barger, 303 Neb. 817, 931 N.W.2d 660 (2019).

30-2342.01.

Pursuant to subsection (a) of this section, no gift or devise for charitable or benevolent purposes shall be invalid
or fail by reason that it is impossible to achieve. In re Estate of Akerson, 309 Neb. 470, 960 N.W.2d 719 (2021).

Pursuant to subsection (b) of this section, the court may determine and order an administration or distribution of

the gift or devise in a manner as consistent as possible with the intent expressed in the document. In re Estate of
Akerson, 309 Neb. 470, 960 N.W.2d 719 (2021).
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30-2346.
When a conservator or guardian, not the testator, sells specifically devised property during the testator's lifetime,
no ademption occurs. The proceeds of the sale are not included in the testator's residuary estate, but, rather, are

given to the specific devisee to honor the specific devise. In re Guardianship & Conservatorship of Mueller, 23 Neb.
App. 430, 872 N.W.2d 906 (2015).

30-2350.

Ademption by satisfaction is provided only for the devisees of a will, and if a devise is made by a will to a trust
or trustee, the trust or trustee is the devisee and the beneficiaries of the trust are not devisees and ademption does
not apply. In re Estate of Radford, 304 Neb. 205, 933 N.W.2d 595 (2019).

30-2401.
In Nebraska, title to both real and personal property passes immediately upon death to the decedent's devisees or

heirs, subject to administration, allowances, and a surviving spouse's elective share. In re Estate of Akerson, 309
Neb. 470, 960 N.W.2d 719 (2021).

30-2405.

This section was designed to give probate courts of limited jurisdiction broad concurrent jurisdiction with courts
of general jurisdiction. Eagle Partners v. Rook, 301 Neb. 947, 921 N.W.2d 98 (2018).

30-2408.
The exception to the 3-year statute of limitations in subsection (4) of this section is not applicable when any prior
formal or informal proceeding for probate, whether completed or not, has occurred. In re Estate of Fuchs, 297 Neb.

667,900 N.W.2d 896 (2017).

The statute of limitations in this section is self-executing and ordinarily begins to run upon the decedent's death.
In re Estate of Fuchs, 297 Neb. 667, 900 N.W.2d 896 (2017).

30-2410.

Commencement of a probate case in Nebraska does not, in and of itself, preclude a decedent from having been
domiciled in a different state, because venue is proper in any county in Nebraska where property of the decedent
was located at the time of his or her death. In re Estate of Helms, 302 Neb. 357, 923 N.W.2d 423 (2019).
30-2425.

Without additional facts indicating otherwise, an order appointing a special administrator pursuant to this section
is not a final order. In re Estate of Abbott-Ochsner, 299 Neb. 596, 910 N.W.2d 504 (2018).

30-2429.01.

A district court's jurisdiction to hear a will contest pursuant to this section is limited to determining validity.
Bohling v. Bohling, 309 Neb. 625, 962 N.W.2d 224 (2021).

30-2431.

Contestants of a will have the burden of establishing undue influence and carry the ultimate burden of persuasion.
In re Estate of Clinger, 292 Neb. 237, 872 N.W.2d 37 (2015).

30-2454.

In order to remove a personal representative for cause, an interested person must file a petition for removal; an
oral request at a hearing is insufficient for removal. In re Estate of Evans, 20 Neb. App. 602, 827 N.W.2d 314
(2013).

In the absence of a petition for removal of the personal representative and notice and hearing thereupon, the court
cannot remove a personal representative. In re Estate of Evans, 20 Neb. App. 602, 827 N.W.2d 314 (2013).
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Under subsection (b) of this section, the county court did not err in removing a personal representative who did
not file inventory within the time period described in this section, failed to keep the remaining heirs appraised of
the status of the inventory despite several requests for information, may have had a conflict of interest with the
estate, failed to obtain an appraisal for the home despite requests from other heirs to do so, and claimed ownership
of joint bank accounts which may have contained comingled funds. In re Estate of Webb, 20 Neb. App. 12, 817
N.W.2d 304 (2012).

30-2473.

A motion to surcharge a personal representative is properly brought within the probate proceeding, because the
facts underlying such motions ultimately concern the probate of the decedent's will and the distribution of the
decedent's property. In re Estate of Graham, 301 Neb. 594, 919 N.W.2d 714 (2018).

30-2482.

Under the Nebraska Probate Code, the Legislature has not expressly provided that a county is responsible for
personal representative compensation. Therefore, a court lacks the authority to order a county to pay for a personal
representative's fees and expenses. In re Estate of Hutton, 306 Neb. 579, 946 N.W.2d 669 (2020).

Section 30-2405 and this section are part of a scheme to give jurisdiction for the enforcement of probate claims
to the county court, and that jurisdiction is concurrent with the jurisdiction of the district court to enforce such
claims. Eagle Partners v. Rook, 301 Neb. 947, 921 N.W.2d 98 (2018).

The language of this section does not preclude using the probate claims procedure established in sections 30-2483
through 30-2498. Eagle Partners v. Rook, 301 Neb. 947, 921 N.W.2d 98 (2018).

30-2485.

Because the Nebraska Probate Code requires that all claims, whether absolute or contingent, be presented within
certain time periods or be barred against the estate, a contingency's unfulfilled status does not automatically defeat
a claim. In re Estate of Ryan, 302 Neb. 821, 925 N.W.2d 336 (2019).

A court cannot extend the time for filing a claim that arose after death. In re Estate of Karmazin, 299 Neb. 315,
908 N.W.2d 381 (2018).

Although identifying the amount of a claim is not statutorily required, doing so advances the purpose of this
section. In re Estate of Karmazin, 299 Neb. 315, 908 N.W.2d 381 (2018).

A claimant who has a claim for the proceeds of a decedent's liability insurance under subsection (c)(2) of this
section is entitled to have the estate reopened for the limited purpose of service of process in the civil action filed
to establish liability and liability insurance coverage. Estate of Hansen v. Bergmeier, 20 Neb. App. 458, 825 N.W.2d
224 (2013).

Before suit can be filed, a closed estate, with a discharged personal representative, must be reopened and a
personal representative appointed (or reappointed) even when seeking only liability insurance proceeds. Estate of
Hansen v. Bergmeier, 20 Neb. App. 458, 825 N.W.2d 224 (2013).

The time limits under this section for presentation of claims are not applicable when the recovery sought is solely
limited to the extent of insurance protection. Estate of Hansen v. Bergmeier, 20 Neb. App. 458, 825 N.W.2d 224
(2013).

This section does not allow the institution of proceedings against a discharged personal representative while the
estate is closed. Estate of Hansen v. Bergmeier, 20 Neb. App. 458, 825 N.W.2d 224 (2013).

30-2486.

Although identifying the amount of a claim is not statutorily required, doing so advances the purpose of section
30-2485. In re Estate of Karmazin, 299 Neb. 315, 908 N.W.2d 381 (2018).

The Nebraska Probate Code provides two methods of presenting a claim against a decedent's estate: A claim can
be presented by filing a written statement thereof with the clerk of the probate court or by commencing a proceeding
against the personal representative in any court which has jurisdiction. Estate of Hansen v. Bergmeier, 20 Neb. App.
458, 825 N.W.2d 224 (2013).
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30-2494.

This section allows for the enforcement of judgment liens existing at the time of death in other proceedings outside
the probate proceedings. In re Estate of Stretesky, 29 Neb. App. 338, 955 N.W.2d 1 (2021).

30-24,103.

A no contest clause is unenforceable if probable cause exists for instituting proceedings. In re Estate of Barger,
303 Neb. 817, 931 N.W.2d 660 (2019).

30-2608.

A party seeking to establish guardianship must file a petition in county court. In re Interest of Brianna B., 21 Neb.
App. 657, 842 N.W.2d 191 (2014).

30-2616.

A biological mother's failure to accept responsibility for her past misconduct indicated present unfitness. In re
Guardianship of K.R., 304 Neb. 1, 932 N.W.2d 737 (2019).

Where the rights of a biological or adoptive parent are not at issue, the standard for removal of a guardian of a
minor under this section is the best interests of the ward, and the burden of proof is on the moving party to establish
that terminating the guardianship is in the best interests of the ward. In re Guardianship of Issaabela R., 27 Neb.
App. 353, 932 N.W.2d 749 (2019).

This section governs resignation or removal proceedings in cases involving guardians of minors. In re
Guardianship of Aimee S., 26 Neb. App. 380, 920 N.W.2d 18 (2018).

This section provides that a person may petition for removal of a guardian on the ground that removal would be
in the best interests of the ward. In re Guardianship of Aimee S., 26 Neb. App. 380, 920 N.W.2d 18 (2018).

This section relates to the removal of a guardian when the protected person is a juvenile. In re Guardianship of
Aimee S., 26 Neb. App. 380, 920 N.W.2d 18 (2018).

30-2619.

In a guardianship proceeding, where an objector has no concerns for the ward's welfare but only concerns of its
own potential financial expectancy, such concerns do not give the objector standing to challenge a guardianship as
"any person interested in [the ward's] welfare" under this section. In re Guardianship & Conservatorship of Barnhart,
290 Neb. 314, 859 N.W.2d 856 (2015).

30-2620.
Only after a written acceptance is filed and the guardian submits to the personal jurisdiction of the court will

letters of guardianship be issued by the court. As such, one appointed who does not wish to serve as a guardian may
simply refuse to accept the appointment. In re Guardianship of Nicholas H., 309 Neb. 1, 958 N.W.2d 661 (2021).

30-2620.01.

In a guardianship proceeding for a minor, no statute or recognized uniform course of procedure permits a court
to assess the fees of an appointed person against a ward's estate, a county, or a petitioner. In re Guardianship &
Conservatorship of J.F., 307 Neb. 452, 949 N.W.2d 496 (2020).

30-2626.

Subsection (e) of this section provides that the temporary guardianship shall terminate after 90 days or earlier if
the court deems the circumstances leading to the order for temporary guardianship no longer exist or if a proper
order for a permanent guardianship is entered. In re Guardianship & Conservatorship of Forster, 22 Neb. App. 478,

856 N.W.2d 134 (2014).

30-2627.
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Subsection (a) of this section provides that any competent person may be appointed guardian of a person alleged
to be incapacitated and that nothing in this subsection prevents spouses, adult children, parents, or relatives of the
person alleged to be incapacitated from serving in that capacity. In re Guardianship of Aimee S., 26 Neb. App. 380,
920 N.W.2d 18 (2018).

Subsection (b) of this section provides that persons who are not disqualified by subsection (a) of this section and
who exhibit the ability to exercise the powers to be assigned by the court have priority in the order listed. In re
Guardianship of Aimee S., 26 Neb. App. 380, 920 N.W.2d 18 (2018).

Subsection (b)(4) of this section allows a parent to serve as a guardian. In re Guardianship of Aimee S., 26 Neb.
App. 380,920 N.W.2d 18 (2018).

30-2628.

Pursuant to subsection (c) of this section, if a guardian has been appointed and an attorney in fact has been
designated and authorized under a valid power of attorney for health care, the attorney in fact's authority to make
health care decisions supersedes the guardian's authority to make such decisions. In re Guardianship &
Conservatorship of Mueller, 23 Neb. App. 430, 872 N.W.2d 906 (2015).

Subsection (c) of this section does not preclude a court from considering a ward's best interests and revoking or
setting aside a health care power of attorney in favor of a guardianship when the facts support such action. In re
Guardianship & Conservatorship of Mueller, 23 Neb. App. 430, 872 N.W.2d 906 (2015).

30-2633.

Where the objector has an interest in the welfare of the ward because the objector would have an obligation to
support the ward during his or her lifetime if the ward's funds are mismanaged, then that objector would have
standing to contest the conservatorship. In re Guardianship & Conservatorship of Barnhart, 290 Neb. 314, 859
N.W.2d 856 (2015).

30-2643.

In a conservatorship proceeding for a protected person, the court is statutorily authorized to assess the fees of an
appointed person to the estate of the protected person if the protected person possesses an estate or, if not, to the
county in which the proceedings are brought or the petitioner. In re Guardianship & Conservatorship of J.F., 307
Neb. 452, 949 N.W.2d 496 (2020).

30-2645.

Designation as a beneficiary in a will, prior to the testator's death, does not alone establish enough financial
interest in a ward's welfare to establish standing to contest a conservatorship. In re Guardianship & Conservatorship
of Barnhart, 290 Neb. 314, 859 N.W.2d 856 (2015).

In a conservatorship proceeding, where an objector has no concerns for the ward's welfare but only concerns of
its own potential financial expectancy, such concerns do not give the objector standing to challenge a guardianship
as "[a]ny person interested in the [ward's] welfare" under this section. In re Guardianship & Conservatorship of
Barnhart, 290 Neb. 314, 859 N.W.2d 856 (2015).

30-2722.
The concepts of this section should inform the interpretation of section 30-2314 regarding the evidence necessary

to establish the source of property owned by the surviving spouse. In re Estate of Ross, 19 Neb. App. 355, 810
N.W.2d 435 (2011).

30-2726.

The purpose of this section is to alert the personal representative of the need to recover nonprobate assets and to
trigger the personal representative's duty and authority to initiate proceedings to do so. In re Estate of Lorenz, 292
Neb. 543, 873 N.W.2d 396 (2016).

This section protects the beneficiaries of such nonprobate assets from incurring liability for claims made against

the estate more than 1 year after the death of the decedent. In re Estate of Lorenz, 292 Neb. 543, 873 N.W.2d 396
(2016).
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This section requires more than notice—it requires a written demand upon the personal representative before a
proceeding to recover nonprobate assets may be commenced. In re Estate of Lorenz, 292 Neb. 543, 873 N.W.2d
396 (2016).

30-3420.

Subsection (5) of this section does not preclude a court from considering a ward's best interests and revoking or
setting aside a health care power of attorney in favor of a guardianship when the facts support such action. In re
Guardianship & Conservatorship of Mueller, 23 Neb. App. 430, 872 N.W.2d 906 (2015).

Unless the power of attorney provides otherwise, a valid power of attorney for health care supersedes any
guardianship or conservatorship proceedings to the extent the proceedings involve the right to make health care
decisions for the protected person. In re Guardianship & Conservatorship of Mueller, 23 Neb. App. 430, 872 N.W.2d
906 (2015).

30-3801.

The Nebraska Uniform Trust Code statutes are derived from the Restatement (Third) of Trusts. In re William R.
Zutavern Revocable Trust, 309 Neb. 542, 961 N.W.2d 807 (2021).

30-3803.

"Beneficiary" is defined as a person or class of persons that has a present or future beneficial interest in a trust,
vested or contingent. The fact that a member of the class may ultimately take nothing does not prevent that
beneficiary from maintaining suit; each of the beneficiaries of such a trust is in this position, for if none could sue,
the trustee might commit a breach of trust with impunity. In re William R. Zutavern Revocable Trust, 309 Neb.
542,961 N.W.2d 807 (2021).

Where a trust agreement provided limited testamentary power to appoint trust property to or for the benefit of
joint descendants, the power of appointment was neither a general power of appointment nor a power of withdrawal.
In re Conservatorship of Abbott, 295 Neb. 510, 890 N.W.2d 469 (2017).

30-3805.

A reasonable person acting in good faith and in the interests of the beneficiaries would not wait until an annual
report was due before informing the beneficiaries that the trust assets were in danger of being lost, but would instead
inform the beneficiaries of the material facts immediately in order to allow them to protect their interests. Rafert v.
Meyer, 290 Neb. 219, 859 N.W.2d 332 (2015).

An attorney's duty to report any danger to the trust property becomes immediate when he or she knows or should
know that such danger exists rather than when an annual report is due. Rafert v. Meyer, 290 Neb. 219, 859 N.W.2d
332 (2015).

In drafting a trust, an attorney cannot abrogate his or her duty to administer the trust in good faith, in accordance
with its terms and purposes and the interests of the beneficiaries, and in accordance with the Nebraska Uniform
Trust Code. Rafert v. Meyer, 290 Neb. 219, 859 N.W.2d 332 (2015).

In drafting a trust, an attorney cannot abrogate his or her duty under this section to keep beneficiaries of the trust
reasonably informed of the material facts necessary for them to protect their interests. Rafert v. Meyer, 290 Neb.
219, 859 N.W.2d 332 (2015).

The beneficiaries alleged sufficient facts for a court to find that the trustee acted in bad faith or reckless
indifference to the purposes of the trust or the interests of the beneficiaries by providing a false address to the
insurers of life insurance policies, which were the sole trust property. Rafert v. Meyer, 290 Neb. 219, 859 N.W.2d
332 (2015).

The Nebraska Uniform Trust Code provides deference to the terms of the trust, but that deference does not extend
to those duties described in this section or otherwise required by statute. Rafert v. Meyer, 290 Neb. 219, 859 N.W.2d
332 (2015).

30-3811.
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A nonjudicial settlement agreement is valid only to the extent it does not violate a material purpose of the trust.
A spendthrift provision in the terms of the trust is presumed to constitute a material purpose of the trust. In re Trust
Created by McGregor, 308 Neb. 405, 954 N.W.2d 612 (2021).

Changes made to an irrevocable trust by a nonjudicial settlement agreement between the surviving spouse and
her two children, which provided for distribution of the trust's assets upon the spouse's death free of trust, violated
a "material purpose" of the trust established by its spendthrift provisions, and thus made the agreement invalid. In
re Trust Created by McGregor, 308 Neb. 405, 954 N.W.2d 612 (2021).

If the continuance of a trust is necessary to carry out a material purpose of the trust, the beneficiaries cannot
compel its termination. In re Trust Created by McGregor, 308 Neb. 405, 954 N.W.2d 612 (2021).

The material purposes of a trust are subject to the settlor's discretion, to the extent that its purposes are lawful, are
not contrary to public policy, are possible to achieve, and are for the benefit of its beneficiaries. In re Trust Created
by McGregor, 308 Neb. 405, 954 N.W.2d 612 (2021).

30-3825.

Under section 30-3837(b), the party seeking a modification of a trust must affirmatively demonstrate that all
beneficiaries have consented to the modification. The issue of consent for unknown beneficiaries must be resolved
pursuant to this section and section 30-3826. In re Trust of Shire, 299 Neb. 25, 907 N.W.2d 263 (2018).

30-3826.

Under section 30-3837(b), the party seeking a modification of a trust must affirmatively demonstrate that all
beneficiaries have consented to the modification. The issue of consent for unknown beneficiaries must be resolved
pursuant to section 30-3825 and this section. In re Trust of Shire, 299 Neb. 25, 907 N.W.2d 263 (2018).

30-3828.

A beneficiary must be "definite." A class of beneficiaries is not indefinite merely because it consists of a changing
or shifting group, the number of whose members may increase or decrease. Typical examples of definite classes for
trust beneficiaries are "children" or "grandchildren," the "issue" or "descendants," or the "heirs" or "next of kin" of
a designated person. In re William R. Zutavern Revocable Trust, 309 Neb. 542, 961 N.W.2d 807 (2021).

30-3836.

A trust may expire or terminate by its own terms, thereby triggering the period for winding up the trust; the
winding-up period continues to exist until the trust is fully terminated by distribution of the trust property. In re
Trust Created by Augustin, 27 Neb. App. 593, 935 N.W.2d 493 (2019).

If a trustee knows or should know of circumstances that justify judicial action to modify an administrative or
distributive provision of a trust because of circumstances not anticipated by the settlor, the trustee has a duty to
petition the court for appropriate modification of, or deviation from, the terms of the trust. The possible imposition
of such a duty on a trustee further supports permitting a trustee to seek modification under section 30-3838 even in
those instances where a trust may have terminated or expired by its own terms, but the winding up and distribution
of trust property is still pending. In re Trust Created by Augustin, 27 Neb. App. 593, 935 N.W.2d 493 (2019).

If the trustees fail to distribute the property once the purpose of the trust was fulfilled, a court can enter an order
fully terminating the trust with directions to distribute the trust property in accordance with the terms of the trust or,
if appropriate, enter an order modifying (or reforming) the trust terms. In re Trust Created by Augustin, 27 Neb.
App. 593,935 N.W.2d 493 (2019).

Regardless of how a trust may terminate, subsection (b) of this section authorizes a trustee or beneficiary to
commence a proceeding to approve or disapprove a proposed modification or termination under sections 30-3837
to 30-3842. In re Trust Created by Augustin, 27 Neb. App. 593, 935 N.W.2d 493 (2019).

The Nebraska Uniform Trust Code allows a beneficiary or trustee to petition a county court to consider
modification or termination of a trust which has expired or terminated pursuant to its own terms but remains in the
winding-up period, including the possible modification of, or deviation from, dispositive terms. In re Trust Created
by Augustin, 27 Neb. App. 593, 935 N.W.2d 493 (2019).
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The Nebraska Uniform Trust Code provides statutory options for a trustee to seek a modification of the trust
during the winding-up period following the expiration or termination of a trust by its own terms. In re Trust Created
by Augustin, 27 Neb. App. 593, 935 N.W.2d 493 (2019).

30-3837.

Under subsection (b) of this section, the party seeking a modification of a trust must affirmatively demonstrate
that all beneficiaries have consented to the modification. The issue of consent for unknown beneficiaries must be
resolved pursuant to sections 30-3825 and 30-3826. In re Trust of Shire, 299 Neb. 25, 907 N.W.2d 263 (2018).

Under subsection (e) of this section, there must be a showing that the interests of nonconsenting beneficiaries will
be adequately protected by a modification. For the interests of nonconsenting beneficiaries to be adequately
protected, the court must determine that modification will not affect those interests and impose safeguards to prevent
them from being affected, when deemed necessary. In re Trust of Shire, 299 Neb. 25, 907 N.W.2d 263 (2018).

Although subsection (e) of this section authorizes a court to modify a trust without the consent of all beneficiaries,
it can only do so if the modification is not inconsistent with a material purpose of the trust and any nonconsenting
beneficiary would be adequately protected. In re Trust Created by Augustin, 27 Neb. App. 593, 935 N.W.2d 493
(2019).

While this section refers to a noncharitable irrevocable trust, and the trusts at issue here were revocable when
made, this section's application is nevertheless appropriate because of the death of the last surviving grantor/settlor.
A trust which is revocable when made remains revocable during the settlor's lifetime; however, a revocable trust
necessarily becomes irrevocable upon the settlor's death. In re Trust Created by Augustin, 27 Neb. App. 593, 935
N.W.2d 493 (2019).

30-3838.

If a trustee knows or should know of circumstances that justify judicial action to modify an administrative or
distributive provision of a trust because of circumstances not anticipated by the settlor, the trustee has a duty to
petition the court for appropriate modification of, or deviation from, the terms of the trust. The possible imposition
of such a duty on a trustee further supports permitting a trustee to seek modification under this section even in those
instances where a trust may have terminated or expired by its own terms, but the winding up and distribution of
trust property is still pending. In re Trust Created by Augustin, 27 Neb. App. 593, 935 N.W.2d 493 (2019).

This section broadens the court's ability to apply equitable deviation to modify a trust. The application of equitable
deviation allows a court to modify the dispositive provisions of a trust, as well as its administrative terms. The

purpose of equitable deviation is not to disregard the settlor's intent but to modify inopportune details to effectuate
better the settlor's broader purpose. In re Trust Created by Augustin, 27 Neb. App. 593, 935 N.W.2d 493 (2019).

30-3841.

A document by which a settlor purports to revoke a revocable trust is a term of that trust within the meaning of
this section. In re Trust of O'Donnell, 19 Neb. App. 696, 815 N.W.2d 640 (2012).

30-3855.

This section does not dictate who may petition for the removal of a trustee, but, rather, describes to whom
fiduciary duties are owed. In re Conservatorship of Abbott, 295 Neb. 510, 890 N.W.2d 469 (2017).

Where a trust agreement provided for the discretionary payment of trust principal to beneficiaries for their health,
maintenance, support, and education, the beneficiaries had enforceable, present interests in the trust and the trustee
owed fiduciary duties to the beneficiaries. In re Conservatorship of Abbott, 295 Neb. 510, 890 N.W.2d 469 (2017).

Where a trust agreement provided limited testamentary power to appoint trust property to or for the benefit of
joint descendants, the power of appointment was neither a general power of appointment nor a power of withdrawal.

In re Conservatorship of Abbott, 295 Neb. 510, 890 N.W.2d 469 (2017).

Pursuant to this section, the rights of the beneficiaries of a revocable trust are subject to the continued control of
the settlor. In re Trust Created by Haberman, 24 Neb. App. 359, 886 N.W.2d 829 (2016).

30-3859.
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A trustee is liable for the action of another trustee if he joins in the action, fails to prevent the cotrustee from
committing a serious breach of trust, or fails to compel the cotrustee to redress a serious breach of trust. In re
Conservatorship of Abbott, 295 Neb. 510, 890 N.W.2d 469 (2017).

Where one cotrustee also acts as a power of attorney for a second cotrustee in managing trust affairs, that cotrustee
is considered to join in all actions of the second cotrustee and may owe certain fiduciary duties as a result. In re
Conservatorship of Abbott, 295 Neb. 510, 890 N.W.2d 469 (2017).

30-3862.

The petitioners qualified as beneficiaries under the Nebraska Uniform Trust Code, because a family trust granted
them a contingent future beneficial interest. In re William R. Zutavern Revocable Trust, 309 Neb. 542, 961 N.W.2d
807 (2021).

Removal of bank as trustee was inconsistent with material purpose of trust, where bank was selected because
settlor wanted a trustee that was independent, and settlor did not want trustee that was a part of settlor's family. In
re Trust Created by Fenske, 303 Neb. 430, 930 N.W.2d 43 (2019).

Where two trusts share the same beneficiaries, trustee, and trust instrument and removal of the trustee for breach
of fiduciary duty was appropriate for one of the trusts, a county court has the power in equity to determine if it is in
the best interests of the beneficiaries to remove the trustee of the second trust. In re Conservatorship of Abbott, 295
Neb. 510, 890 N.W.2d 469 (2017).

30-3866.

Upon acceptance of a trusteeship, a trustee has a duty to administer the trust in good faith, in accordance with its
terms and purposes and the interests of the beneficiaries, and in accordance with the Nebraska Uniform Trust Code.
In re William R. Zutavern Revocable Trust, 309 Neb. 542, 961 N.W.2d 807 (2021).

A reasonable person acting in good faith and in the interests of the beneficiaries would not wait until an annual
report was due before informing the beneficiaries that the trust assets were in danger of being lost, but would instead
inform the beneficiaries of the material facts immediately in order to allow them to protect their interests. Rafert v.
Meyer, 290 Neb. 219, 859 N.W.2d 332 (2015).

In drafting a trust, an attorney cannot abrogate his or her duty to administer the trust in good faith, in accordance
with its terms and purposes and the interests of the beneficiaries, and in accordance with the Nebraska Uniform
Trust Code. Rafert v. Meyer, 290 Neb. 219, 859 N.W.2d 332 (2015).

The beneficiaries alleged sufficient facts for a court to find that the trustee acted in bad faith or reckless
indifference to the purposes of the trust or the interests of the beneficiaries by providing a false address to the
insurers of life insurance policies, which were the sole trust property. Rafert v. Meyer, 290 Neb. 219, 859 N.W.2d
332 (2015).

30-3875.

To further help prevent conflicts of interests, trustees are required to keep adequate records of the trust
administration and to keep trust property separate from the trustee's property. In re Estate of Robb, 21 Neb. App.
429, 839 N.W.2d 368 (2013).

30-3878.

A reasonable person acting in good faith and in the interests of the beneficiaries would not wait until an annual
report was due before informing the beneficiaries that the trust assets were in danger of being lost, but would instead
inform the beneficiaries of the material facts immediately in order to allow them to protect their interests. Rafert v.
Meyer, 290 Neb. 219, 859 N.W.2d 332 (2015).

An attorney's duty to report any danger to the trust property becomes immediate when he or she knows or should
know that such danger exists rather than when an annual report is due. Rafert v. Meyer, 290 Neb. 219, 859 N.W.2d
332 (2015).

In drafting a trust, an attorney cannot abrogate his or her duty under this section to keep beneficiaries of the trust
reasonably informed of the material facts necessary for them to protect their interests. Rafert v. Meyer, 290 Neb.
219, 859 N.W.2d 332 (2015).
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The beneficiaries alleged sufficient facts for a court to find that the trustee's actions in providing a false address
to the insurers of life insurance policies, which were the sole trust property, prevented the beneficiaries from
receiving material facts necessary for them to protect their interests. Rafert v. Meyer, 290 Neb. 219, 859 N.W.2d
332 (2015).

30-3880.

A trustee may exercise powers conferred by the Nebraska Uniform Trust Code, except as limited by the terms of
the trust. In re William R. Zutavern Revocable Trust, 309 Neb. 542, 961 N.W.2d 807 (2021).

All powers of a trustee, whether express or implied, are held in a fiduciary capacity, and their exercise or
nonexercise is subject to the fiduciary duties of trusteeship. In re William R. Zutavern Revocable Trust, 309 Neb.
542,961 N.W.2d 807 (2021).

30-3881.

Pursuant to subsection (26) of this section, after the termination of a trust, the trustees continue to have a
nonbeneficial interest in the trust for timely winding it up and distributing its assets; but their powers are limited to
those that are reasonable and appropriate to the expeditious distribution of the trust property and preserving the trust
property pending the winding up and distribution of that property. In re Estate of Barger, 303 Neb. 817,931 N.W.2d
660 (2019).

30-3882.
Pursuant to subsection (b) of this section, after a trust has been terminated, a trustee must expeditiously exercise

the powers appropriate to wind up the administration of the trust and distribute the trust property to the persons
entitled to it. In re Estate of Barger, 303 Neb. 817, 931 N.W.2d 660 (2019).

30-3890.

When a trustee unduly delays distributions from a trust, the trustee has breached a duty of care owed to a
beneficiary, and the violation of that duty is a breach of trust. In re Trust Created by Augustin, 27 Neb. App. 593,
935 N.W.2d 493 (2019).

Under subsection (b) of this section, the court has various options available to remedy a violation by a trustee of
a duty the trustee owes to a beneficiary. In re Louise v. Steinhoefel Trust, 22 Neb. App. 293, 854 N.W.2d 792
(2014).
30-3897.

An exculpatory clause in a trust agreement is invalid where the attorney who drafted the trust agreement never
met with the settlor or explained the terms of the trust and the respective duties of each party. Rafert v. Meyer, 290
Neb. 219, 859 N.W.2d 332 (2015).

The beneficiaries alleged sufficient facts for a court to find that the trustee acted in bad faith or reckless
indifference to the purposes of the trust or the interests of the beneficiaries by providing a false address to the
insurers of life insurance policies, which were the sole trust property. Rafert v. Meyer, 290 Neb. 219, 859 N.W.2d
332 (2015).

30-38,101.

The trial court did not err in dismissing claims for a constructive trust against a purchaser, because the purchaser
dealt in good faith with the trustees and had no reason to believe they participated in a breach of trust. Junker v.
Carlson, 300 Neb. 423, 915 N.W.2d 542 (2018).

30-4014.

An agent under a power of attorney is in a fiduciary relationship with his or her principal. In re Estate of Adelung,
306 Neb. 646, 947 N.W.2d 269 (2020).

30-4015.
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An exoneration clause in a power of attorney will not relieve an agent of liability where the agent's attorney
drafted the document and the agent did not prove that the clause was fair and adequately communicated to the
principal. In re Estate of Adelung, 306 Neb. 646, 947 N.W.2d 269 (2020).

30-4016.

Subsection (1)(e) of this section pertains to a "presumptive heir," which necessarily relates to a decedent's blood
relatives. In re Trust of Cook, 28 Neb. App. 624, 947 N.W.2d 870 (2020).

30-4024.

Under subsection (2) of this section, for an agent who is not the ancestor, spouse, or issue of the principal to use
the power of attorney to create in himself or herself an interest in the principal's property, the agent must have
express authority from the principal in the power of attorney. Cisneros v. Graham, 294 Neb. 83, 881 N.W.2d 878
(2016).

30-4040.

The Nebraska Uniform Power of Attorney Act limits gifts made via a general grant of authority. In re Estate of
Adelung, 306 Neb. 646, 947 N.W.2d 269 (2020).

30-4045.

The Nebraska Uniform Power of Attorney Act does not apply retroactively to an agent's actions prior to January
1, 2013. In re Estate of Adelung, 306 Neb. 646, 947 N.W.2d 269 (2020).

The provision of the Nebraska Uniform Power of Attorney Act governing retroactivity should be construed
similarly to section 30-38,110, the comparable provision of the Nebraska Uniform Trust Code. In re Estate of
Adelung, 306 Neb. 646, 947 N.W.2d 269 (2020).

30-4117.

Once the Office of the Public Guardian has been appointed by the court, it may be discharged on the ground its
services are no longer necessary only when it shows (1) the ward is no longer incapacitated and in need of a guardian
or (2) it has located a successor guardian who is qualified, available, and willing to become a guardian. In re
Guardianship of Nicholas H., 309 Neb. 1, 958 N.W.2d 661 (2021).

31-224.

In this section, the phrase "at least" prior to "once a year" indicates that a landowner may have a duty to clear the
ditch more than once during the specified period of March 1 to April 15, if the flow of water again becomes
obstructed during this period. Barthel v. Liermann, 21 Neb. App. 730, 842 N.W.2d 624 (2014).

There is nothing in this section that can be interpreted to require a landowner to clean a drainage ditch outside the
March 1 to April 15 period if the flow of water becomes obstructed at any other time during the year. Barthel v.
Liermann, 21 Neb. App. 730, 842 N.W.2d 624 (2014).

This section imposes a duty upon a landowner to clean a drainage ditch once a year, between March 1 and April
15. Barthel v. Liermann, 21 Neb. App. 730, 842 N.W.2d 624 (2014).

31-730.

A sanitary and improvement district is a legislative creature, a political subdivision of the State of Nebraska. SID
No. 67 v. State, 309 Neb. 600, 961 N.W.2d 796 (2021).

A sanitary and improvement district is not a "person" having "private property" for purposes of bringing a takings
claim. SID No. 67 v. State, 309 Neb. 600, 961 N.W.2d 796 (2021).

Once formed, a sanitary and improvement district has no inherent authority to hold an interest in property; it,
unlike a "person," can exercise only those powers expressly granted to it by statute or necessarily implied to carry

out its expressed powers. SID No. 67 v. State, 309 Neb. 600, 961 N.W.2d 796 (2021).

Statutes prescribe sanitary and improvement districts' formation as a public corporation of this state. SID No. 67
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v. State, 309 Neb. 600, 961 N.W.2d 796 (2021).
32-201.

The Nebraska Supreme Court can direct the legal removal of a petition from the ballot even if it cannot direct its
physical removal. Chaney v. Evnen, 307 Neb. 512, 949 N.W.2d 761 (2020).

32-612.

A person who has no "political party affiliation" cannot change his or her "political party affiliation." Davis v.
Gale, 299 Neb. 377, 908 N.W.2d 618 (2018).

The phrase "political party affiliation" is a term of art specifically referencing an existing relationship with one
of Nebraska's established political parties. Nonpartisan has no relationship with any of Nebraska's established
political parties and thus has no "political party affiliation" as that phrase is used in the Election Act. Davis v. Gale,
299 Neb. 377, 908 N.W.2d 618 (2018).

32-628.

Under subsection (3) of this section, petition circulators are not required to read the object statement of the petition
to signatories verbatim. Chaney v. Evnen, 307 Neb. 512, 949 N.W.2d 761 (2020).

32-1405.

A non-named person or entity's motivation to decline to be a named sponsor is irrelevant to the question of who
must be listed as a sponsor of an initiative or referendum petition. Christensen v. Gale, 301 Neb. 19, 917 N.W.2d
145 (2018).

Defining sponsors who must be disclosed on an initiative or referendum petition as those who assume
responsibility for the petition process serves the dual purposes of informing the public of (1) who may be held
responsible for the petition, exposing themselves to potential criminal charges if information is falsified, and (2)
who stands ready to accept responsibility to facilitate the referendum's inclusion on the ballot and defend the
referendum process if challenged. Christensen v. Gale, 301 Neb. 19,917 N.W.2d 145 (2018).

In the context of the statutory requirement that an initiative or referendum petition contain a sworn statement
containing the names and street addresses of every person or entity sponsoring the petition, "sponsoring the petition"
means assuming responsibility for the initiative or referendum petition process. Christensen v. Gale, 301 Neb. 19,
917 N.W.2d 145 (2018).

Limiting the category of "sponsors," in the context of the sponsor-disclosure requirement for initiative or
referendum petitions, to those persons or entities who have specifically agreed to be responsible for the petition
process and serve in the capacities the statutes require of sponsors, lends clarity and simplicity to the petition
process, thereby facilitating and preserving its exercise. Christensen v. Gale, 301 Neb. 19, 917 N.W.2d 145 (2018).

"[S]ponsoring the petition" in the context of subsection (1) of this section means assuming responsibility for the
initiative or referendum petition process. Hargesheimer v. Gale, 294 Neb. 123, 881 N.W.2d 589 (2016).

32-1410.

Pursuant to subsection (3) of this section, the district court for Lancaster County is authorized to review only the
ballot title and lacks jurisdiction to alter the explanatory statement. Thomas v. Peterson, 307 Neb. 89, 948 N.W.2d
698 (2020).

Subsection (3) of this section begins with the presumption that the ballot title prepared by the Attorney General
is valid, and it places the burden upon the dissatisfied party to dispel this presumption. A deferential standard is to
be applied to a ballot title prepared by the Attorney General. A dissatisfied person must prove by the greater weight
of the evidence that the ballot title is insufficient or unfair. Thomas v. Peterson, 307 Neb. 89, 948 N.W.2d 698
(2020).

The word "insufficient" means "inadequate; especially lacking adequate power, capacity, or competence." The
word "unfair" means to be "marked by injustice, partiality, or deception." Thomas v. Peterson, 307 Neb. 89, 948
N.W.2d 698 (2020).
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Whether a ballot title is insufficient or unfair is a question of law. Thomas v. Peterson, 307 Neb. 89, 948 N.W.2d
698 (2020).

32-1412.

The Nebraska Supreme Court can direct the legal removal of a petition from the ballot even if it cannot direct its
physical removal. Chaney v. Evnen, 307 Neb. 512, 949 N.W.2d 761 (2020).

33-103.

A trial court's order requiring a habeas petitioner to pay, in advance, fees to docket an appeal from the denial of
a petition, did not comply with the statute requiring payment of fees in advance, except in habeas corpus
proceedings, and the appellate rule that fees in habeas corpus proceedings be collected at the conclusion of the
proceeding. Jones v. Nebraska Dept. of Corr. Servs., 21 Neb. App. 206, 838 N.W.2d 51 (2013).

33-125.

A county court does not lack subject matter jurisdiction of an original proceeding on the basis that no filing fee
was assessed and paid. In re Estate of Adelung, 306 Neb. 646, 947 N.W.2d 269 (2020).

34-301.

An action to ascertain and permanently establish corners and boundaries of land under this section is an equity
action. Curry v. Furby, 20 Neb. App. 736, 832 N.W.2d 880 (2013).

An action to ascertain and permanently establish corners and boundaries of land under this section is an equity
action. Oppliger v. Vineyard, 19 Neb. App. 172, 803 N.W.2d 786 (2011).

Nebraska law provides that boundaries that have been mutually recognized and acquiesced in for a period of 10
years can be legal boundaries. Oppliger v. Vineyard, 19 Neb. App. 172, 803 N.W.2d 786 (2011).

36-103.

An exception is outside of this section, but a reservation must comply with this section. Walters v. Sporer, 298
Neb. 536, 905 N.W.2d 70 (2017).

The acceptance of a deed operates to satisfy the requirement that a contract creating an interest in land must be
signed by the party to be charged therewith. Walters v. Sporer, 298 Neb. 536, 905 N.W.2d 70 (2017).

To establish the part performance exception to the statute of frauds, the alleged acts of performance must speak
for themselves. Ficke v. Wolken, 291 Neb. 482, 868 N.W.2d 305 (2015).

It is the general rule that an oral agreement for the transfer of title to real estate is voidable under the statute of
frauds. Ficke v. Wolken, 22 Neb. App. 587, 858 N.W.2d 249 (2014).

36-105.

Where the owner of one property sought to bind a purchaser of another property to the terms of a 50-year lease
agreement entered into between different parties, the owner's breach of contract claim was barred by the statute of
frauds because there was no privity of contract or an express assumption of the lease. Brick Development v. CNBT
11, 301 Neb. 279, 918 N.W.2d 824 (2018).

It is the general rule that an oral agreement for the transfer of title to real estate is voidable under the statute of
frauds. Ficke v. Wolken, 22 Neb. App. 587, 858 N.W.2d 249 (2014).

36-702.
A blanket security agreement does not convey an asset under the Uniform Fraudulent Transfer Act if everything
subject to ownership that is described as collateral therein is fully encumbered by other creditors with superior

claims at the time of the alleged transfer. Korth v. Luther, 304 Neb. 450, 935 N.W.2d 220 (2019).

A security agreement by the debtor in favor of an alleged transferee is not the "asset" itself. Korth v. Luther, 304
Neb. 450, 935 N.W.2d 220 (2019).
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Creditors are not entitled to avoid as fraudulent a conveyance of property to which the debtor had no title at all or
no such title as they could have subjected to payment of their claims. Korth v. Luther, 304 Neb. 450, 935 N.W.2d
220 (2019).

Liens and encumbrances do not exist independently of the interests they attach to, and the reference in subsection
(12) of this section to liens or other encumbrances does not modify the express requirement that there be an "asset"
before there can be a "transfer." Korth v. Luther, 304 Neb. 450, 935 N.W.2d 220 (2019).

Where the focus of a fraudulent transfer action is a security agreement by the debtor in favor of the alleged
transferee, the question is what identifiable and legitimate claim of entitlement the debtor had, in which the debtor
transferred an interest via the security agreement. Korth v. Luther, 304 Neb. 450, 935 N.W.2d 220 (2019).

Whether there is a subject of ownership constituting property that can be an asset depends on a legitimate and
identifiable claim of entitlement. Korth v. Luther, 304 Neb. 450, 935 N.W.2d 220 (2019).

37-522.

A conviction for violating an Oklahoma statute prohibiting the transportation of a loaded pistol, rifle, or shotgun
in a landborne motor vehicle over a public highway was sufficiently similar to this section to justify the denial of a
concealed handgun permit application under section 69-2433(8). Shurigar v. Nebraska State Patrol, 293 Neb. 606,
879 N.W.2d 25 (2016).

37-729.

A lake owners' association, and not its members who owned homes within the association, owned the lake, and
thus, a cause of action by a member's guest against a member and her parents for an alleged failure to warn of the
dangerous condition of the lake was not one for premises liability; therefore, Nebraska's Recreation Liability Act
did not apply to bar recovery against the member for catastrophic injuries sustained when the guest dove into the
lake from the member's pontoon. Hodson v. Taylor, 290 Neb. 348, 860 N.W.2d 162 (2015).

The members of a lake owners' association had no control over the lake and, thus, were not occupants of the lake,
as required for a cause of action brought by a member's guest for an alleged failure to warn of the dangerous
condition of the lake to sound in premises liability; therefore, Nebraska's Recreation Liability Act did not apply to

bar the guest's recovery against the member for catastrophic injuries sustained when the guest dove into the lake
from the member's pontoon. Hodson v. Taylor, 290 Neb. 348, 860 N.W.2d 162 (2015).

37-730.

The Recreation Liability Act applies to bar liability only in premises liability cases. Hodson v. Taylor, 290 Neb.
348, 860 N.W.2d 162 (2015).

38-805.

A chiropractor's opinion that a patient suffered traumatic brain injury was not admissible because the diagnostic
methods used to reach the diagnosis fell outside the scope of statutorily defined chiropractic practice. Yagodinski
v. Sutton, 309 Neb. 179, 959 N.W.2d 541 (2021).

38-2137.

A mental health practitioner is not liable for failing to warn of a patient's threatened violent behavior where the
patient communicated a serious threat of physical violence to persons at random in a city with 300,000 or more
inhabitants. Holloway v. State, 293 Neb. 12, 875 N.W.2d 435 (2016).

38-3132.

A psychologist is not liable for failing to warn of a patient's threatened violent behavior where the patient

communicated a serious threat of physical violence to persons at random in a city with 300,000 or more inhabitants.

Holloway v. State, 293 Neb. 12, 875 N.W.2d 435 (2016).

39-301.
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A public road includes the entire area within the county's right-of-way. County of Cedar v. Thelen, 305 Neb. 351,
940 N.W.2d 521 (2020).

It is in the interest of the public to prevent obstructions of the public roads, both for their maintenance and more
direct safety, and the mere fact that the Legislature has enacted a criminal law addressing the subject does not mean
that the subject matter is preempted. County of Cedar v. Thelen, 305 Neb. 351, 940 N.W.2d 521 (2020).

39-1327.

Any rights or claims to air, light, and view that were held by a previous property owner terminate with the
purchase of that portion of the property by the department. Craig v. State, 19 Neb. App. 78, 805 N.W.2d 663 (2011).

39-1801.

A motorist commits a misdemeanor by proceeding down a county road that has been temporarily closed and has
suitable barricades and signs posted, thus giving an officer probable cause to stop the vehicle. State v. Morrissey,
19 Neb. App. 590, 810 N.W.2d 195 (2012).

40-104.

Transfer on death deeds are not subject to the requirements of this section, because they are not encumbrances or
conveyances of the homestead by a married person. Chambers v. Brinkenberg, 309 Neb. 888,963 N.W.2d 37 (2021).

Issue preclusion and judicial estoppel may supply the statutory requirements set forth in this section for
encumbrances of a homestead. Jordan v. LSF8 Master Participation Trust, 300 Neb. 523, 915 N.W.2d 399 (2018).

A valid acknowledgment of both spouses must appear on the face of an instrument purporting to convey or
encumber the homestead of a married person or the instrument is void. Mutual of Omaha Bank v. Watson, 297 Neb.
479,900 N.W.2d 545 (2017).

An acknowledgment is essential when conveying a homestead. An instrument purporting to convey or encumber
the homestead of a married person is void if it is not executed and acknowledged by both the husband and the wife.
Mutual of Omaha Bank v. Watson, 297 Neb. 479, 900 N.W.2d 545 (2017).

In cases where a contract of sale, deed of conveyance, or encumbrance of a homestead was found void for failing
to comply with execution requirements, the homestead right already existed. But when a purchaser must obtain a
purchase-money mortgage to acquire real property, the purchaser cannot show a present right of occupancy or
possession until after he or she gives the lender the security interest. Accordingly, it is the general rule that
restrictions on the encumbrance of a homestead without a spouse's consent or signature do not invalidate a security
interest in the property that a purchaser concurrently gives for its purchase price. Mutual of Omaha Bank v. Watson,
297 Neb. 479, 900 N.W.2d 545 (2017).

42-347.

Subdivision (3) of this section, which provides that to dissolve a marriage, a court need only find it is irretrievably
broken, does not violate the procedural due process provisions of the U.S. and Nebraska Constitutions. Dycus v.
Dycus, 307 Neb. 426, 949 N.W.2d 357 (2020).

42-349.

Domicile is obtained only through a person's physical presence, accompanied by the present intention to remain
indefinitely at a location or site, or by the present intention to make a location or site the person's permanent or fixed
home. The absence of either presence or intention thwarts the establishment of domicile. Lasu v. Lasu, 28 Neb.
App. 478,944 N.W.2d 773 (2020).

In order to effect a change of domicile, there must not only be a change of residence, but an intention to
permanently abandon the former home. The mere residing at a different place, although evidence of a change, is,
however long continued, per se insufficient. A brief move to another location to see if living with one's spouse will
succeed may not indicate present intent to change one's domicile. Lasu v. Lasu, 28 Neb. App. 478, 944 N.W.2d 773
(2020).

Once established, domicile continues until a new domicile is perfected. Lasu v. Lasu, 28 Neb. App. 478, 944
N.W.2d 773 (2020).
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The language of this section requiring an "actual residence in this state" means that one party is required to have
a bona fide domicile in Nebraska for 1 year before commencement of a dissolution action. Lasu v. Lasu, 28 Neb.
App. 478, 944 N.W.2d 773 (2020).

A plaintiff satisfied Nebraska's residency requirement to obtain a divorce where he alleged in the complaint that
he had lived in Nebraska for more than 1 year with the intent of making this state a permanent home. Metzler v.
Metzler, 25 Neb. App. 757,913 N.W.2d 733 (2018).

The language of this section requiring an "actual residence in this state" means that one party is required to have
a bona fide domicile in Nebraska for 1 year before commencement of a dissolution action. Metzler v. Metzler, 25
Neb. App. 757,913 N.W.2d 733 (2018).

In order to maintain an action for divorce in Nebraska, one of the parties must have had actual residence in this
state with a bona fide intention of making this state his or her permanent home for at least 1 year prior to the filing
of the complaint. Catlett v. Catlett, 23 Neb. App. 136, 869 N.W.2d 368 (2015).

The requirement that one party have "actual residence in this state" means that one party must have a "bona fide
domicile" in the state for 1 year before the commencement of a dissolution action. Catlett v. Catlett, 23 Neb. App.
136, 869 N.W.2d 368 (2015).

42-351.

The court had continuing jurisdiction to provide for orders regarding parenting time or other access where,
following the filing of a notice of appeal, the court held further hearings but did not make new determinations about
the identical issues being appealed; rather, the court entered a purge order setting forth terms to be complied with
in order to gain release from jail. Yori v. Helms, 307 Neb. 375, 949 N.W.2d 325 (2020).

Pursuant to subsection (2) of this section, a trial court may retain jurisdiction to provide for an order concerning
custody and parenting time even while an appeal is pending; however, a court does not retain authority to hear and
determine anew the very issues then pending on appeal and to enter permanent orders addressing these issues during
the appeal process. Becher v. Becher, 302 Neb. 720, 925 N.W.2d 67 (2019).

The trial court was not divested of jurisdiction to enter an order modifying child custody where orders that were
pending on appeal did not address custody. Burns v. Burns, 293 Neb. 633, 879 N.W.2d 375 (2016).

An order helping a party pay for his or her attorney's work on appeal is an order in aid of the appeal process under
subsection (2) of this section. Brozek v. Brozek, 292 Neb. 681, 874 N.W.2d 17 (2016).

A district court had subject matter jurisdiction to adjudicate a husband's divorce because his complaint for
dissolution of marriage fell within the court's jurisdiction, even though there were no marital assets in Nebraska.
Metzler v. Metzler, 25 Neb. App. 757, 913 N.W.2d 733 (2018).

Generally, once an appeal has been perfected, the trial court no longer has jurisdiction, although the district court
retains jurisdiction under subsection (2) of this section for certain matters. Furstenfeld v. Pepin, 23 Neb. App. 673,
875 N.W.2d 468 (2016).

Subsection (2) of this section does not grant authority to hear and determine anew the very issues then pending
on appeal and to enter permanent orders addressing these issues during the appeal process. Furstenfeld v. Pepin, 23

Neb. App. 673, 875 N.W.2d 468 (2016).

The word "support" in this section is not limited to child support and, in fact, applies to spousal support.
Furstenfeld v. Pepin, 23 Neb. App. 673, 875 N.W.2d 468 (2016).

Satisfaction of the residency requirement in section 42-349 is required to confer subject matter jurisdiction on a
district court hearing a dissolution proceeding. Catlett v. Catlett, 23 Neb. App. 136, 869 N.W.2d 368 (2015).

42-352.

A district court had jurisdiction to dissolve a parties' marriage where the plaintiff satisfied procedural due process
by complying with the process service requirements for dissolution proceedings under this section and also satisfied
Nebraska residency requirements. Metzler v. Metzler, 25 Neb. App. 757, 913 N.W.2d 733 (2018).

42-353.
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Because the husband's complaint contained each of the allegations required by this section, he stated a claim upon
which the district court could grant relief, and the court erred in granting the wife's motion to dismiss for failure to
state a claim. Metzler v. Metzler, 25 Neb. App. 757, 913 N.W.2d 733 (2018).

42-358.

Subsection (1) of this section permits the district court to order the county to pay attorney fees and expenses only
when a responsible party is indigent. White v. White, 296 Neb. 772, 896 N.W.2d 600 (2017).

When an indigence hearing takes place after the appointment of a guardian ad litem and the ordering of fees, a
trial court's determination of indigence should depend upon a party's finances at the time of the indigence hearing.
White v. White, 293 Neb. 439, 884 N.W.2d 1 (2016).

42-358.02.

The district court did not have discretion to reduce the amount of accrued interest on a father's child support
arrearage. Ybarra v. Ybarra, 28 Neb. App. 216, 943 N.W.2d 447 (2020).

42-362.

The trial court did not abuse its discretion in awarding continuing monthly spousal support in favor of the wife
until either party died or the wife remarried or was no longer mentally ill, even though the spousal-support obligation
might place the husband at or near his net income level; the wife was in an even more difficult financial position
given that she had no ability to work. Onstot v. Onstot, 298 Neb. 897, 906 N.W.2d 300 (2018).

42-364.

Pursuant to subdivision (1)(b) of this section, a court must determine physical custody based upon the best
interests of a child and such determination shall be made by incorporating (i) a parenting plan developed by the
parties, if approved by the court, or (ii) a parenting plan developed by the court based upon evidence produced after
a hearing in open court if no parenting plan is developed by the parties and approved by the court. Blank v. Blank,
303 Neb. 602, 930 N.W.2d 523 (2019).

Pursuant to subsection (3) of this section, a joint physical custody award is allowed if (a) both parents agree to
such an arrangement in the parenting plan and the court determines that such an arrangement is in the best interests
of the child or (b) the court specifically finds, after a hearing in open court, that joint physical custody or joint legal
custody, or both, is in the best interests of the minor child regardless of any parental agreement or consent. Blank
v. Blank, 303 Neb. 602, 930 N.W.2d 523 (2019).

Pursuant to subsection (3) of this section, a trial court's decision to award joint legal or physical custody can be
made without parental agreement or consent so long as it is in the child's best interests. Blank v. Blank, 303 Neb.
602, 930 N.W.2d 523 (2019).

In an action for dissolution of marriage involving the custody of minor children, the court is required to make a
determination of legal and physical custody based upon the children's best interests. Such determinations shall be
made by incorporation into the decree of a parenting plan, developed either by the parties as approved by the court
or by the court after an evidentiary hearing. Dooling v. Dooling, 303 Neb. 494, 930 N.W.2d 481 (2019).

A juvenile court lacks statutory authority to transfer a proceeding back to the district court under subsection (5)
of this section where: (1) The district court, having subject matter jurisdiction of a modification proceeding under
subsection (6) of this section in which termination of parental rights has been placed in issue and having personal
jurisdiction of the parties to that proceeding, has transferred jurisdiction of the proceeding to the appropriate juvenile
court; (2) termination of parental rights remains in issue and unadjudicated in the transferred proceeding; (3) the
State is not involved in the proceeding and has not otherwise asserted jurisdiction over the child or children involved
in the modification proceeding; and (4) the juvenile court has not otherwise been deprived of jurisdiction. Christine
W. v. Trevor W., 303 Neb. 245, 928 N.W.2d 398 (2019).

Although joint physical custody generally should be reserved for those cases where the parties can communicate
and cooperate with one another, a court may order joint custody in the absence of parental agreement if, after a
hearing in open court, it finds that such custody is in the child's best interests. Leners v. Leners, 302 Neb. 904, 925
N.W.2d 704 (2019).

When making a determination of child support under this section, the court must take into account and give effect
to an existing order of support under section 43-512.04. The court may order the existing order to remain in effect
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without modification after considering whether modification is warranted. Fetherkile v. Fetherkile, 299 Neb. 76,
907 N.W.2d 275 (2018).

Summons is required to be served on the defendant in a modification proceeding. Burns v. Burns, 293 Neb. 633,
879 N.W.2d 375 (2016).

The district court did not abuse its discretion by denying joint legal custody when the parties did not communicate
and the mother thwarted any meaningful and appropriate contact between the father and the child. Kashyap v.
Kashyap, 26 Neb. App. 511, 921 N.W.2d 835 (2018).

This section, which provides that a court may order joint custody, regardless of any parental agreement or consent,
if the court specifically finds, after a hearing in open court, that joint physical custody or joint legal custody, or both,
is in the best interests of the minor child, may be applied to custody disputes in paternity actions. State on behalf of
Carter W. v. Anthony W., 24 Neb. App. 47, 879 N.W.2d 402 (2016).

The requirement in this section that a court make a specific finding of best interests before awarding joint custody
does not apply in paternity actions where the parties were never married. Aguilar v. Schulte, 22 Neb. App. 80, 848
N.W.2d 644 (2014).

Subsection (3)(b) of this section requires that in dissolution cases, if the parties do not agree to joint custody in a
parenting plan, the trial court can award joint custody if it specifically finds, after a hearing in open court, that it is
in the best interests of the child. Hill v. Hill, 20 Neb. App. 528, 827 N.W.2d 304 (2013).

Although there was no evidence that the mother was currently engaged in abusive behaviors or an abusive
relationship, the trial court acted within its discretion in finding that the father's custody was in the best interests of
the child based on the mother's history of domestic violence, the previous removal of a child, and the mother's
questionable rehabilitation. State on behalf of Keegan M. v. Joshua M., 20 Neb. App. 411, 824 N.W.2d 383 (2012).

42-364.08.

The basic subsistence limitation under the child support guidelines was not applicable to reduce the amount being
withheld from a father's monthly Social Security benefits to pay his child support arrearages. Ybarra v. Ybarra, 28
Neb. App. 216, 943 N.W.2d 447 (2020).

42-364.15.

Modifications to a parenting plan made after finding the father in contempt were remedial measures to gain
compliance and were part of the equitable relief that the court was authorized to provide. Yori v. Helms, 307 Neb.
375, 949 N.W.2d 325 (2020).

A motion to show cause gave the custodial parent notice that she could be found in contempt for denying parenting

time which also gave notice of a possible modification pursuant to this section. Martin v. Martin, 294 Neb. 106, 881
N.W.2d 174 (2016).

42-364.16.

Though the Nebraska Child Support Guidelines are to be applied as a rebuttable presumption, offering flexibility
and guidance rather than a stringent formula, the guidelines generally cannot be construed to allow for a deviation
that is contrary to one of its specific provisions. Donald v. Donald, 296 Neb. 123, 892 N.W.2d 100 (2017).

In general, child support payments should be set according to the Nebraska Child Support Guidelines. Ybarra v.
Yhbarra, 28 Neb. App. 216, 943 N.W.2d 447 (2020).

Generally, child support payments should be set according to the guidelines. McDonald v. McDonald, 21 Neb.
App. 535, 840 N.W.2d 573 (2013).

42-364.17.

Provisions in a decree or judgment related to child-related expenses listed in this section are modifiable when
there has been a material change in circumstances, as such expenses are a subset of child support. Windham v. Kroll,
307 Neb. 947, 951 N.W.2d 744 (2020).

Court erred in not addressing each party's responsibility for the reasonable and necessary expenses of the children
based on the record. Dooling v. Dooling, 303 Neb. 494, 930 N.W.2d 481 (2019).
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The decree, together with the attached parenting plan, allocated the parties' responsibility for the necessary child
expenses. Leners v. Leners, 302 Neb. 904, 925 N.W.2d 704 (2019).

Supervision of children in the form of day camps, lessons, or activities may under the circumstances constitute
childcare for purposes of child support so long as such supervision is reasonable, in the child's best interests, and
necessary due to employment or for education or training to obtain a job or enhance earning potential. Moore v.
Moore, 302 Neb. 588, 924 N.W.2d 314 (2019).

Because the broader, more general terms contained in section 42-369(3) preceded the adoption of the Nebraska
Child Support Guidelines and the passage of this section, the guidelines and this section are construed to control
what categories of expenses can be ordered in addition to the monthly child support obligation determined under
the guidelines. Kelly v. Kelly, 29 Neb. App. 198, 952 N.W.2d 207 (2020).

A trial court has the authority to order a parent to pay the categories of expenses specified in this section, in
addition to the monthly child support obligation calculated under the guidelines. Smith v. King, 29 Neb. App. 152,
953 N.W.2d 258 (2020).

Because the broader, more general terms contained in section 42-369(3) preceded the adoption of the Nebraska
Child Support Guidelines and the passage of this section, the guidelines and this section are construed to control
what categories of expenses can be ordered in addition to the monthly child support obligation determined under
the guidelines. Smith v. King, 29 Neb. App. 152, 953 N.W.2d 258 (2020).

42-365.

Where the parties have not expressly precluded or limited modification of alimony pursuant to section 42-366(7),
an alimony provision that was agreed to by the parties as part of a property settlement agreement may later be
modified in accordance with this section. Grothen v. Grothen, 308 Neb. 28, 952 N.W.2d 650 (2020).

A district court need not choose one single date to value the entire marital estate, so long as the valuation date
rationally relates to the property being valued. Rohde v. Rohde, 303 Neb. 85, 927 N.W.2d 37 (2019).

The Nebraska Child Support Guidelines exclude alimony between parents from their total monthly income for
the purpose of calculating child support obligations for their children. Hotz v. Hotz, 301 Neb. 102, 917 N.W.2d 467
(2018).

Equitable property division is a three-step process. The first step is to classify the parties' property as marital or
nonmarital. The second step is to value the marital assets and liabilities of the parties. The third step is to calculate
and divide the net marital estate between the parties in accordance with the principles contained in this section.
Osantowski v. Osantowski, 298 Neb. 339, 904 N.W.2d 251 (2017).

Equitable property division is a three-step process. The first step is to classify the parties' property as marital or
nonmarital. The second step is to value the marital assets and liabilities of the parties. The third step is to calculate
and divide the net marital estate between the parties in accordance with the principles contained in this section.
Gangwish v. Gangwish, 267 Neb. 901, 678 N.W.2d 503 (2004); Mathews v. Mathews, 267 Neb. 604, 676 N.W.2d
42 (2004); Sughroue v. Sughroue, 19 Neb. App. 912, 815 N.W.2d 210 (2012); Ging v. Ging, 18 Neb. App. 145, 775
N.W.2d 479 (2009).

Any given property can constitute a mixture of marital and nonmarital interests; a portion of an asset can be
marital property while another portion can be separate property. Ramsey v. Ramsey, 29 Neb. App. 688, 958 N.W.2d
447 (2021).

Debts, like property, ought to also be considered in dividing marital property upon dissolution. Ramsey v.
Ramsey, 29 Neb. App. 688, 958 N.W.2d 447 (2021).

Generally, all property accumulated and acquired by either spouse during a marriage is part of the marital estate.
Exceptions include property that a spouse acquired before the marriage, or by gift or inheritance. Ramsey v. Ramsey,
29 Neb. App. 688, 958 N.W.2d 447 (2021).

Separate property becomes marital property by commingling if it is inextricably mixed with marital property or
with the separate property of the other spouse. But if the separate property remains segregated or is traceable into
its product, commingling does not occur. The burden of proof rests with the party claiming that property is
nonmarital. Ramsey v. Ramsey, 29 Neb. App. 688, 958 N.W.2d 447 (2021).
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When one party's nonmarital debt is repaid with marital funds, the value of the debt repayments ought to reduce
that party's property award upon dissolution. Ramsey v. Ramsey, 29 Neb. App. 688, 958 N.W.2d 447 (2021).

The equitable division of property is a three-step process: (1) classify the parties' property as marital or nonmarital,
setting aside the nonmarital property to the party who brought that property to the marriage; (2) value the marital
assets and marital liabilities of the parties; and (3) calculate and divide the net marital estate between the parties in
accordance with the principles contained in this section. Cook v. Cook, 26 Neb. App. 137, 918 N.W.2d 1 (2018).

Alimony should not be used to equalize the incomes of the parties or to punish one of the parties. Patton v. Patton,
20 Neb. App. 51, 818 N.W.2d 624 (2012).

Disparity in income or potential income may partially justify an award of alimony. Patton v. Patton, 20 Neb. App.
51, 818 N.W.2d 624 (2012).

In addition to the specific criteria listed in this section, in considering alimony upon a dissolution of marriage, a
court is to consider the income and earning capacity of each party, as well as the general equities of each situation.
Patton v. Patton, 20 Neb. App. 51, 818 N.W.2d 624 (2012).

In determining whether alimony should be awarded, in what amount, and over what period of time, the ultimate
criterion is one of reasonableness. Patton v. Patton, 20 Neb. App. 51, 818 N.W.2d 624 (2012).

The equitable division of property is a three-step process. The first step is to classify the parties' property as
marital or nonmarital. The second step is to value the marital assets and marital liabilities of the parties. The third
step is to calculate and divide the net marital estate between the parties in accordance with the principles contained
in this section. Patton v. Patton, 20 Neb. App. 51, 818 N.W.2d 624 (2012).

In addition to the specific criteria listed in this section, in dividing property and considering alimony upon a
dissolution of marriage, a court is to consider the income and earning capacity of each party, as well as the general
equities of each situation. Titus v. Titus, 19 Neb. App. 751, 811 N.W.2d 318 (2012); Grams v. Grams, 9 Neb. App.
994, 624 N.W.2d 42 (2001).

Factors which should be considered by a court in determining alimony include: (1) the circumstances of the
parties; (2) the duration of the marriage; (3) the history of contributions to the marriage, including contributions to
the care and education of the children, and interruption of personal careers or educational opportunities; and (4) the
ability of the supported party to engage in gainful employment without interfering with the interests of any minor
children in the custody of each party. Zoubenko v. Zoubenko, 19 Neb. App. 582, 813 N.W.2d 506 (2012).

The criteria listed in this statute are not an exhaustive list, and the income and earning capacity of each party as
well as the general equities of each situation must be considered. Zoubenko v. Zoubenko, 19 Neb. App. 582, 813
N.W.2d 506 (2012).

42-366.

Where the parties have not expressly precluded or limited modification of alimony pursuant to subsection (7) of
this section, an alimony provision that was agreed to by the parties as part of a property settlement agreement may
later be modified in accordance with section 42-365. Grothen v. Grothen, 308 Neb. 28, 952 N.W.2d 650 (2020).

Agreements regarding the custody and support of minor children are not binding on dissolution courts, and child
support orders are always subject to modification and review. Windham v. Kroll, 307 Neb. 947, 951 N.W.2d 744
(2020).

To the extent employment benefits such as unused sick time, vacation time, and comp time have been earned
during the marriage, they constitute deferred compensation benefits under subsection (8) of this section and are
considered part of the marital estate subject to equitable division. Dooling v. Dooling, 303 Neb. 494, 930 N.W.2d
481 (2019).

Appreciation or income of a nonmarital asset during the marriage is marital insofar as it was caused by the efforts
of either spouse or both spouses. Stephens v. Stephens, 297 Neb. 188, 899 N.W.2d 582 (2017).

An agreement between a husband and wife concerning the disposition of their property, not made in connection
with the separation of the parties or the dissolution of their marriage, is not binding upon the courts during a later

dissolution proceeding. Devney v. Devney, 295 Neb. 15, 886 N.W.2d 61 (2016).

Investment earnings accrued during the marriage on the nonmarital portion of a retirement account may be
classified as nonmarital where the party seeking the classification proves: (1) The growth is readily identifiable and
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traceable to the nonmarital portion of the account and (2) the growth is due solely to inflation, market forces, or
guaranteed rate rather than the direct or indirect effort, contribution, or fund management of either spouse.
Stanosheck v. Jeanette, 294 Neb. 138, 881 N.W.2d 599 (2016).

Although the actual appreciation or increase in value of a state employee's pension occurred during the marriage,
such increase was not due to the efforts or contribution of marital funds by the parties during the marriage, but,
rather, was guaranteed prior to the marriage by operation of section 84-1301(17). Therefore, such increase was not
marital property. Coufal v. Coufal, 291 Neb. 378, 866 N.W.2d 74 (2015).

An increase in value in the separate property of a spouse, not attributable in any manner to any contribution of
funds, property, or effort by either of the spouses, constitutes separate property. Coufal v. Coufal, 291 Neb. 378,
866 N.W.2d 74 (2015).

In order to determine what portion of a party's retirement account is nonmarital property in a divorce, the court
examines to what extent the appreciation in the separate premarital portion of the retirement account was caused by
the funds, property, or efforts of either spouse. Coufal v. Coufal, 291 Neb. 378, 866 N.W.2d 74 (2015).

Deferred compensation, including pension plans, retirement plans, and annuities, is property for purposes of
determining the marital estate under subsection (8) of this section. Wiech v. Wiech, 23 Neb. App. 370, 871 N.W.2d
570 (2015).

42-367.

A court may direct costs against either party in an action for dissolution of marriage. Barth v. Barth, 22 Neb. App.
241,851 N.W.2d 104 (2014).

42-369.

Because the broader, more general terms contained in subsection (3) of this section preceded the adoption of the
Nebraska Child Support Guidelines and the passage of section 42-364.17, the guidelines and section 42-364.17 are
construed to control what categories of expenses can be ordered in addition to the monthly child support obligation
determined under the guidelines. Kelly v. Kelly, 29 Neb. App. 198, 952 N.W.2d 207 (2020).

Section 42-364.17 provides categories of expenses incurred by a child which can be ordered by a trial court in
addition to the monthly child support calculation determined under the guidelines. Kelly v. Kelly, 29 Neb. App.
198, 952 N.W.2d 207 (2020).

To construe subsection (3) of this section to require a parent to pay for basic necessities such as shelter, food, and
clothing in addition to a monthly child support obligation which has been calculated using the Nebraska Child
Support Guidelines basic net income and support calculation, worksheet 1, would make inexplicable what the
monthly child support was otherwise intended to cover in terms of a child's needs. Kelly v. Kelly, 29 Neb. App.
198, 952 N.W.2d 207 (2020).

A trial court has the authority to order a parent to pay the categories of expenses specified in section 42-364.17,
in addition to the monthly child support obligation calculated under the guidelines. Smith v. King, 29 Neb. App.
152,953 N.W.2d 258 (2020).

Because the broader, more general terms contained in subsection (3) of this section preceded the adoption of the
Nebraska Child Support Guidelines and the passage of section 42-364.17, the guidelines and section 42-364.17 are
construed to control what categories of expenses can be ordered in addition to the monthly child support obligation
determined under the guidelines. Smith v. King, 29 Neb. App. 152, 953 N.W.2d 258 (2020).

42-371.

An appearance bond deposited by the defendant into the court registry to secure the defendant's appearance in a
criminal proceeding was not personal property registered with a county office, within the meaning of the statute
creating a lien on personal property of a child support obligor registered with a county office; statute limited personal
property subject to lien for unpaid child support as tangible goods and chattels, and money was neither good nor

chattel, but, rather, was intangible property. State v. McColery, 301 Neb. 516, 919 N.W.2d 153 (2018).

42-378.
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This section does not apply merely because a party believes that he or she is validly married or has a subjective
desire to be married; rather, the parties must enter into the contract of marriage. Seivert v. Alli, 309 Neb. 246, 959
N.W.2d 777 (2021).

42-903.

Not only is the recipient or target of a credible threat a "victim" of abuse eligible for a domestic abuse protection
order under section 42-924, so too are those family members for whose safety the target reasonably fears because
of the threat. Robert M. on behalf of Bella O. v. Danielle O., 303 Neb. 268, 928 N.W.2d 407 (2019).

Subsection (1) of this section does not impose any limitation on the time during which a victim of domestic abuse
resulting in bodily injury can file a petition and affidavit seeking a protection order. However, this does not mean
that the remoteness of the abuse is irrelevant to the issue of whether a protection order is warranted. Sarah K. v.
Jonathan K., 23 Neb. App. 471, 873 N.W.2d 428 (2015).

The term "physical menace" within the meaning of the abuse definition means a physical threat or act and requires
more than mere words. Beemer v. Hammer, 20 Neb. App. 579, 826 N.W.2d 599 (2013).

42-924.

Not only is the recipient or target of a credible threat a "victim" of abuse eligible for a domestic abuse protection
order under this section, so too are those family members for whose safety the target reasonably fears because of
the threat. Robert M. on behalf of Bella O. v. Danielle O., 303 Neb. 268, 928 N.W.2d 407 (2019).

A protection order pursuant to this section is analogous to an injunction. Hronek v. Brosnan, 20 Neb. App. 200,
823 N.W.2d 204 (2012).

42-925.

In considering whether to continue an ex parte domestic abuse protection order following a finding that domestic
abuse has occurred, a court is not limited to considering only whether the ex parte order was proper, but may also
consider a number of factors pertinent to the likelihood of future harm. Maria A. on behalf of Leslie G. v. Oscar G.,
301 Neb. 673,919 N.W.2d 841 (2018).

Whether domestic abuse occurred is a threshold issue in determining whether an ex parte protection order should
be affirmed; absent abuse as defined by the Protection from Domestic Abuse Act, a protection order may not remain
in effect. Maria A. on behalf of Leslie G. v. Oscar G., 301 Neb. 673, 919 N.W.2d 841 (2018).

The 5-day period to file a show cause hearing request as set forth in subsection (1) of this section is directory and
not mandatory. Accordingly, failing to file a request for a show cause hearing within that 5-day period does not
preclude the later filing of a motion to bring the matter back before the court, including the filing of a motion to
vacate an ex parte order. Courtney v. Jimenez, 25 Neb. App. 75, 903 N.W.2d 41 (2017).

42-1002.

The parties' premarital agreement providing that each party would retain "full and complete ownership of all real
and personal property that they now own" and "full and complete ownership of all property which shall come into
their possession as the result of each party's work and labor, investments, inheritance or otherwise" was enforceable.
Cook v. Cook, 26 Neb. App. 137,918 N.W.2d 1 (2018).

42-1004.

The proceeds from a wrongful death action are not the property of a decedent's estate and are therefore not
contemplated as a property right waived in a premarital agreement unless the language of the premarital agreement
specifically waives such a right. In re Estate of McConnell, 28 Neb. App. 303, 943 N.W.2d 722 (2020).

The parties' premarital agreement providing that each party would retain "full and complete ownership of all real
and personal property that they now own" and "full and complete ownership of all property which shall come into

their possession as the result of each party's work and labor, investments, inheritance or otherwise" was enforceable.
Cook v. Cook, 26 Neb. App. 137,918 N.W.2d 1 (2018).

42-1006.

103 2022 Cumulative Supplement



ANNOTATIONS

The proceeds from a wrongful death action are not the property of a decedent's estate and are therefore not
contemplated as a property right waived in a premarital agreement unless the language of the premarital agreement
specifically waives such a right. In re Estate of McConnell, 28 Neb. App. 303, 943 N.W.2d 722 (2020).

43-101.

The plain language of this section allows a same-sex married couple to adopt a minor child. In re Adoption of
Yasmin S., 308 Neb. 771, 956 N.W.2d 704 (2021).

43-102.

This section and sections 43-103 and 43-104, construed together, require that before a county court entertains a
decision on the merits in an adoption proceeding, all those statutorily required to consent have done so. In re
Adoption of Chase T., 295 Neb. 390, 888 N.W.2d 507 (2016).

Under this section, a county court or juvenile court will ordinarily have jurisdiction over an adoption proceeding.
But district courts have inherent equity jurisdiction to resolve custody disputes, and they have jurisdiction over
habeas proceedings challenging adoption proceedings. Accordingly, a county court's statutory jurisdiction over an
adoption petition does not give it exclusive jurisdiction to resolve challenges to Nebraska's adoption statutes that
could have foreclosed the adoption. In re Adoption of Jaelyn B., 293 Neb. 917, 883 N.W.2d 22 (2016).

43-103.

This section and sections 43-102 and 43-104, construed together, require that before a county court entertains a
decision on the merits in an adoption proceeding, all those statutorily required to consent have done so. In re
Adoption of Chase T., 295 Neb. 390, 888 N.W.2d 507 (2016).

43-104.

Under the Nebraska adoption statutes, a voluntary relinquishment is effective when a parent executes a written
instrument and the Department of Health and Human Services or an agency, in writing, accepts responsibility for
the child. In re Interest of Donald B. & Devin B., 304 Neb. 239, 933 N.W.2d 864 (2019).

Evidence of a parent's conduct, either before or after the statutory period, may be considered because this evidence
is relevant to a determination of whether the purpose and intent of that parent was to abandon his or her child or
children. In re Adoption of Micah H., 301 Neb. 437, 918 N.W.2d 834 (2018).

The critical period of time during which abandonment must be shown is the 6 months immediately preceding the
filing of the adoption petition. In re Adoption of Micah H., 301 Neb. 437, 918 N.W.2d 834 (2018).

This section and sections 43-102 and 43-103, construed together, require that before a county court entertains a
decision on the merits in an adoption proceeding, all those statutorily required to consent have done so. In re
Adoption of Chase T., 295 Neb. 390, 888 N.W.2d 507 (2016).

Subsection (4) of this section does not apply to an acknowledged, legal father under another state's paternity
determination. In re Adoption of Jaelyn B., 293 Neb. 917, 883 N.W.2d 22 (2016).

A finding of abandonment under subdivision (2)(b) of this section in an ongoing adoption proceeding is not a
final, appealable order; such a finding does not terminate parental rights or standing in the proceedings, but merely
eliminates the need for the abandoning parent's consent and authorizes the execution of substitute consent, and such
a finding has no real and immediate effect on parental obligations, visitation, custody, or other matters pertaining
to the parent's contact with the child during the pendency of the final judgment granting or denying the petition for
adoption. In re Adoption of Madysen S. et al., 293 Neb. 646, 879 N.W.2d 34 (2016).

43-104.05.

Subsection (1) of this section details how a party goes about commencing an action for paternity and includes
how venue of an action is determined. Peterson v. Jacobitz, 309 Neb. 486, 961 N.W.2d 258 (2021).

Subsection (4) of this section deals with the timing and duration of a court's authority and does not confer
jurisdiction. Peterson v. Jacobitz, 309 Neb. 486, 961 N.W.2d 258 (2021).
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Subsection (3) of this section does not authorize a county court to disestablish an acknowledged father's parental
rights under another state's paternity determination. In re Adoption of Jaelyn B., 293 Neb. 917, 883 N.W.2d 22
(2016).

Subsection (1) of this section specifies the appropriate venue for an objection to adoption to be litigated and is
not a statute conferring jurisdiction. Peterson v. Jacobitz, 29 Neb. App. 486, 955 N.W.2d 329 (2021).

Subsection (1) of this section specifies the proper venue for an objection to adoption. Peterson v. Jacobitz, 29
Neb. App. 486, 955 N.W.2d 329 (2021).

43-104.22.

An acknowledged, legal father who has the right to consent to an adoption under another state's paternity
determination is not a "man" within the meaning of subsection (11) of this section. Jesse B. v. Tylee H., 293 Neb.
973, 883 N.W.2d 1 (2016); In re Adoption of Jaelyn B., 293 Neb. 917, 883 N.W.2d 22 (2016).

Subsection (11) of this section does not authorize a county court to disestablish an acknowledged father's parental
rights under another state's paternity determination. Jesse B. v. Tylee H., 293 Neb. 973, 883 N.W.2d 1 (2016); In re
Adoption of Jaelyn B., 293 Neb. 917, 883 N.W.2d 22 (2016).

43-106.01.

A duly executed revocation of a relinquishment and consent to adoption delivered to a licensed child placement
agency within a reasonable time after execution of the relinquishment and before the agency has, in writing, accepted
full responsibility for the child, as required by statute, is effective to invalidate the original relinquishment and
consent. In re Interest of Nery V. et al., 20 Neb. App. 798, 832 N.W.2d 909 (2013).

The rights of the relinquishing parent are terminated when the Nebraska Department of Health and Human
Services, or a licensed child placement agency, accepts responsibility for the child in writing. In re Interest of Nery
V.etal., 20 Neb. App. 798, 832 N.W.2d 909 (2013).

There are four requirements for a valid and effective revocation of a relinquishment of parental rights: (1) There
must be a duly executed revocation of a relinquishment, (2) the revocation must be delivered to a licensed child
placement agency or the Nebraska Department of Health and Human Services, (3) delivery of the revocation must
be within a reasonable time after execution of the relinquishment, and (4) delivery of the revocation must occur
before the agency has, in writing, accepted full responsibility for the child. In re Interest of Nery V. et al., 20 Neb.
App. 798, 832 N.W.2d 909 (2013).

When a parent's attempted revocation of his or her relinquishment of parental rights is not done in a reasonable
time after the relinquishment, the relinquishment becomes irrevocable. In re Interest of Nery V. et al., 20 Neb. App.
798, 832 N.W.2d 909 (2013).

43-111.

The parental preference doctrine applies in a habeas proceeding to obtain custody of a child who is the subject of
an adoption proceeding if the parent's relinquishment is invalid or void. A court in a habeas proceeding may not
deprive a parent of custody of his or her minor child unless a party affirmatively shows that the parent is unfit or
has forfeited the right to perform his or her parental duties. The best interests standard is subject to the overriding
recognition that the relationship between parent and child is constitutionally protected. Jesse B. v. Tylee H., 293
Neb. 973, 883 N.W.2d 1 (2016).

Under this section, it is the adoption itself which terminates the parental rights, and until the adoption is granted,

the parental rights are not terminated. When a parent's relinquishment of his or her child is invalid or void, this
section governs when the parent's rights are terminated. Jesse B. v. Tylee H., 293 Neb. 973, 883 N.W.2d 1 (2016).

43-246.01.

County courts have not been given authority to decide motions to transfer to juvenile court in cases in which they
lack jurisdiction to try the case. State v. A.D., 305 Neb. 154, 939 N.W.2d 484 (2020).

A city or county attorney has authority to seek a transfer to the criminal court when both the juvenile court and

the criminal court have statutory jurisdiction; the county court and district court have statutory jurisdiction over
criminal matters, except in those instances where the Legislature has preserved such matters to the exclusive
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jurisdiction of the juvenile court, such as in subdivision (1) of this section. In re Interest of Luis D., 29 Neb. App.
495,956 N.W.2d 25 (2021).

A juvenile fitting into the categories described in subdivisions (1) and (2) of this section must always be
commenced in the juvenile court; however, proceedings initiated under subdivision (2) of this section are subject to
transfer to the county or district court for further proceedings under the criminal code. In re Interest of Luis D., 29
Neb. App. 495, 956 N.W.2d 25 (2021).

Actions involving juveniles fitting into categories under subdivision (3) of this section may be initiated either in
the juvenile court or in the county or district court and may be transferred as provided in section 43-274. In re
Interest of Luis D., 29 Neb. App. 495, 956 N.W.2d 25 (2021).

Proceedings fitting under subdivision (1) of this section must always be filed via a juvenile petition and must
always proceed to completion in the juvenile court. In re Interest of Luis D., 29 Neb. App. 495, 956 N.W.2d 25
(2021).

Subsection (3) of this section grants concurrent jurisdiction to the juvenile court and the county or district court
over juvenile offenders who (1) are 11 years of age or older and commit a traffic offense that is not a felony or (2)
are 14 years of age or older and commit a Class I, IA, IB, IC, ID, II, or IIA felony. State v. Comer, 26 Neb. App.
270,918 N.W.2d 13 (2018).

43-246.02.

A bridge order is not final for purposes of section 25-1902. In re Interest of Kamille C. & Kamiya C., 302 Neb.
226,922 N.W.2d 739 (2019).

A bridge order "shall only address matters of legal and physical custody and parenting time," but it is not a
domestic relations custody decree. In re Interest of Kamille C. & Kamiya C., 302 Neb. 226, 922 N.W.2d 739 (2019).

In enacting this section authorizing bridge orders, the Legislature crafted a solution for temporary continuity when
the child is no longer in need of the juvenile court's protection; the juvenile court has made, through a dispositional
order, a custody determination in the child's best interests; and the juvenile court does not wish to enter a domestic
relations custody decree under the power granted by subsection (3) of section 25-2740. In re Interest of Kamille C.
& Kamiya C., 302 Neb. 226, 922 N.W.2d 739 (2019).

The custody determination made by the juvenile court has no legally preclusive effect and will be made anew by
the district court if either parent is discontent with the custody arrangement originally set forth by the bridge order.
In re Interest of Kamille C. & Kamiya C., 302 Neb. 226, 922 N.W.2d 739 (2019).

43-247.

Pursuant to subdivision (8) of this section, it was not necessary for the State to file a second supplemental petition
to return two wards to the custody of the Department of Health and Human Services after their guardianships were
disrupted because the juvenile court retained jurisdiction over the wards pursuant to section 43-1312.01(3). In re
Interest of Mekhi S. et al., 309 Neb. 529, 960 N.W.2d 732 (2021).

At the adjudication stage, pursuant to subdivision (3)(a) of this section, in order for a juvenile court to assume
jurisdiction of minor children, the State must prove the allegations of the petition by a preponderance of the
evidence. In re Interest of Prince R., 308 Neb. 415, 954 N.W.2d 294 (2021).

To obtain jurisdiction over a juvenile at the adjudication stage, the court's only concern is whether the conditions
in which the juvenile presently finds himself or herself fit within the asserted subdivision of this section. In re
Interest of Prince R., 308 Neb. 415, 954 N.W.2d 294 (2021).

In the context of denying parental preference in a placement decision during proceedings under subdivision (3)(a)
of this section, reasonable notice must include the factual bases for seeking to prove that the parent is unfit or has
forfeited parental rights or that exceptional circumstances exist involving serious physical or psychological harm to
the child or a substantial likelihood of such harm. In re Interest of A.A. et al., 307 Neb. 817,951 N.W.2d 144 (2020).

There is no presumption that a disabled parent is unfit, that a disabled parent has forfeited parental rights, or that
exceptional circumstances exist involving serious physical or psychological harm to the child or a substantial
likelihood of such harm because a parent is disabled. In re Interest of A.A. et al., 307 Neb. 817, 951 N.W.2d 144
(2020).
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To obtain jurisdiction over a juvenile and the juvenile's parents, the court's only concern is whether the condition
in which the juvenile presently finds himself or herself fits within the asserted subdivision of this section. In re
Interest of A.A. et al., 307 Neb. 817, 951 N.W.2d 144 (2020).

When the allegations of a petition for adjudication invoking the jurisdiction of the juvenile court are against one
parent only, the State cannot deny the request of the other parent—who has acquired constitutionally protected
parental status—for temporary physical custody in lieu of a foster care placement, unless it pleads and proves by a
preponderance of the evidence that the other parent is unfit or has forfeited custody or that there are exceptional
circumstances involving serious physical or psychological harm to the child or a substantial likelihood of such harm.
In re Interest of A.A. et al., 307 Neb. 817, 951 N.W.2d 144 (2020).

"Parental” as used in the phrase "lacks proper parental care" describes the type and nature of care rather than the
relationship of the person providing it. In re Interest of Jeremy U. et al., 304 Neb. 734, 936 N.W.2d 733 (2020).

"Proper parental care" includes providing a home, support, subsistence, education, and other care necessary for
the health, morals, and well-being of the child. It commands special care for the children in special need because of
mental condition. It commands that the child not be placed in situations dangerous to life or limb, and not be
permitted to engage in activities injurious to his or her health or morals. In re Interest of Jeremy U. et al., 304 Neb.
734,936 N.W.2d 733 (2020).

The factual allegations of a petition seeking to adjudicate a child must give a parent notice of the bases for seeking
to prove that the child is within the meaning of the statute. In re Interest of Jeremy U. et al., 304 Neb. 734, 936
N.W.2d 733 (2020).

The juvenile court properly declined to adjudicate two children who received proper parental care from their
grandmother and were not at risk of harm from their mother; however, the court erred in failing to adjudicate a
newborn, who lacked proper parental care as demonstrated by his mother's drug use during pregnancy until the time
of his birth. In re Interest of Jeremy U. et al., 304 Neb. 734, 936 N.W.2d 733 (2020).

While the State need not prove that a child has actually suffered physical harm to assert jurisdiction, Nebraska
case law is clear that at a minimum, the State must establish that without intervention, there is a definite risk of
future harm. In re Interest of Jeremy U. et al., 304 Neb. 734, 936 N.W.2d 733 (2020).

A parent's absenteeism cannot defeat the juvenile court's authority to promote and protect a juvenile's best interests
under subdivision (3)(b) of this section. In re Interest of Reality W., 302 Neb. 878, 925 N.W.2d 355 (2019).

A juvenile court may not, under section 43-285(2), change a juvenile's permanency plan from family reunification
to guardianship unless there has been a prior adjudication of the juvenile under subdivision (3)(a) of this section,
which adjudication is a requirement under section 43-1312.01 for establishing a juvenile guardianship. In re Interest
of LeVanta S., 295 Neb. 151, 887 N.W.2d 502 (2016).

An order changing a permanency plan in a juvenile case adjudicated under subdivision (3)(a) of this section does
not necessarily affect a substantial right of the parent for purposes of the final order statute, section 25-1902, when
the order continues prior orders directed at family preservation and reunification or remedying the reasons that led
to the adjudication. In re Interest of LeVanta S., 295 Neb. 151, 887 N.W.2d 502 (2016).

In a juvenile adjudication under subdivision (3)(c) of this section, no determination is made of a parent's ability
to care for his or her child. Nor does the parent have the opportunity to respond to the allegations in the petition,
because the allegations relate only to the juvenile and not to the parent. The absence of an opportunity for parents
to respond to allegations about their fitness to raise their children implicates their due process rights. In re Interest
of LeVanta S., 295 Neb. 151, 887 N.W.2d 502 (2016).

In a juvenile case adjudicated under subdivision (3)(a) of this section, a parent has both the opportunity and the
incentive to contest and appeal the adjudication, which the parent does not have when the child is adjudicated under
subdivision (3)(c) of this section. In re Interest of LeVanta S., 295 Neb. 151, 887 N.W.2d 502 (2016).

In a juvenile case adjudicated under subdivision (3)(a) of this section, a parent has the opportunity to deny a
petition's allegations, whereas in an adjudication under subdivision (3)(c), the juvenile responds but parents have
no statutory right to respond. In re Interest of LeVanta S., 295 Neb. 151, 887 N.W.2d 502 (2016).

In a juvenile case adjudicated under subsection (3)(a) of this section, an order that continues prior dispositional
orders but changes the permanency objective from family reunification to another objective, is a final, appealable
order under the final order statute, section 25-1902, only if the parent's ability to achieve rehabilitation and family
reunification has been clearly eliminated, because such an order affects a substantial right. In re Interest of LeVanta
S., 295 Neb. 151, 887 N.W.2d 502 (2016).
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Subdivision (3)(c) of this section is substantially different from subsection (3)(a), which, generally speaking,
applies to situations in which a juvenile lacks proper parental care, support, or supervision. Because a subdivision
(3)(a) adjudication addresses the issue of parental fitness, significant legal consequences can flow from such an
adjudication and greater procedural protections are required. In re Interest of LeVanta S., 295 Neb. 151, 887 N.W.2d
502 (2016).

Subsequent review orders in a juvenile case adjudicated under subdivision (3)(a) of this section do not typically
affect a substantial right for purposes of appeal under the final order statute, section 25-1902, because the parent
has been given the full and fair opportunity to respond to the allegations at the adjudication stage. In re Interest of
LeVanta S., 295 Neb. 151, 887 N.W.2d 502 (2016).

The county attorney's coordinated effort with the school and its letter referring the family to various available
community-based resources, including website resources, as well as specific contact information for a "Truancy
Resource Specialist," complied with the "reasonable efforts" requirement of subsection (2) of section 43-276 as
applied to the habitual truancy provision of subdivision (3)(b) of this section. In re Interest of Hla H., 25 Neb. App.
118,903 N.W.2d 664 (2017).

At the adjudication stage, in order for a juvenile court to assume jurisdiction of a minor child, the State must
prove the allegations of the petition by a preponderance of the evidence, and the court's only concern is whether the
conditions in which the juvenile presently finds himself or herself fit within the asserted subsection of this section.
In re Interest of Darius A., 24 Neb. App. 178, 884 N.W.2d 457 (2016).

Under this section, once a minor is adjudged to be within the jurisdiction of the juvenile court, the juvenile court
shall have exclusive jurisdiction as to any such juvenile and as to the parent, guardian, or custodian of the juvenile.
In re Interest of Miah T. & DeKandyce H., 23 Neb. App. 592, 875 N.W.2d 1 (2016).

This section grants to the juvenile court exclusive jurisdiction as to any juvenile defined in subsection (3) and,
under subsection (5), jurisdiction over the parent, guardian, or custodian who has custody of such juvenile. In re
Interest of Trenton W. et al., 22 Neb. App. 976, 865 N.W.2d 804 (2015).

Subsection (3)(a) of this section requires that the State prove the allegations set forth in the adjudication petition
by a preponderance of the evidence in cases involving both non-Indian and Indian children. In re Interest of Mischa
S., 22 Neb. App. 105, 847 N.W.2d 749 (2014).

The juvenile court shall have exclusive original jurisdiction as to the parties and proceedings provided in
subsections (5), (6), and (8) of this section. In re Interest of Jordana H. et al., 22 Neb. App. 19, 846 N.W.2d 686
(2014).

At the adjudication stage, in order for a juvenile court to assume jurisdiction of a minor child under subsection
(3)(a) of this section, the State must prove the allegations of the petition by a preponderance of the evidence, and
the court's only concern is whether the conditions in which the juvenile presently finds himself or herself fit within
the asserted subsection of this section. In re Interest of Laticia S., 21 Neb. App. 921, 844 N.W.2d 841 (2014).

Compulsory education statutes and juvenile code statutes regarding the neglect of children generally do not
pertain to the same subject matter and should not be construed in pari materia. In re Interest of Laticia S., 21 Neb.
App. 921, 844 N.W.2d 841 (2014).

Subsection (3)(a) of this section establishes the juvenile court's jurisdiction over a minor child, while sections
79-201 and 79-210 make the minor child's parents or legal guardians culpable for the child's truancy. The county
attorney is free to decide whether to proceed utilizing the juvenile code or the compulsory education laws. In re
Interest of Laticia S., 21 Neb. App. 921, 844 N.W.2d 841 (2014).

The school's duty to provide services in an attempt to address excessive absenteeism comes from section 79-209,
relating to compulsory attendance and the possibility of a parent's being subjected to a criminal sanction. The school
has no duty to provide reasonable efforts before an adjudication under subsection (3)(a) of this section of the juvenile
code. In re Interest of Laticia S., 21 Neb. App. 921, 844 N.W.2d 841 (2014).

Subsection (9) of this section provides the juvenile court jurisdiction over the guardianship proceedings of a
juvenile described elsewhere within the code. In re Interest of Brianna B., 21 Neb. App. 657, 842 N.W.2d 191
(2014).

Although the State need not prove that the juvenile has suffered physical harm to find the juvenile to be within

the meaning of subsection (3)(a) of this section, the State must establish that without intervention, there is a definite
risk of future harm. In re Interest of Chloe P., 21 Neb. App. 456, 840 N.W.2d 549 (2013).
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Evidence that a child's mother took an unprescribed morphine pill was insufficient to adjudicate the child when
there was no evidence that the child was affected by the mother's ingestion of the pill or any other evidence that the
mother's taking the pill placed the child at risk for harm. In re Interest of Taeven Z., 19 Neb. App. 831, 812 N.W.2d
313 (2012).

Evidence that a nearly 2-year-old child was left unsupervised outside for a few minutes was insufficient to
establish a definite risk of future harm. In re Interest of Taeven Z., 19 Neb. App. 831, 812 N.W.2d 313 (2012).

43-251.01.

A youth was at serious risk of harm and detriment due to his refusal to attend school and develop basic life skills
while living in the family home. In re Interest of Dana H., 299 Neb. 197, 907 N.W.2d 730 (2018).

"Harm," as defined by this section, encompasses not only physical injury and hurt, but also any material or
tangible detriment. In re Interest of Dana H., 299 Neb. 197, 907 N.W.2d 730 (2018).

This section's exhaustion requirement demands evidence establishing that no other community-based resources
have a reasonable possibility for success or that all options for community-based services have been thoroughly
considered and none are feasible. In re Interest of Dana H., 299 Neb. 197, 907 N.W.2d 730 (2018).

The exhaustion requirement of subdivision (7)(a) of this section demands evidence establishing that no other
community-based resources have a reasonable possibility for success or that all options for community-based
services have been thoroughly considered and none are feasible. In re Interest of Robert W., 27 Neb. App. 11, 925
N.W.2d 714 (2019).

43-258.

Juveniles who face adjudication for a status offense must be competent to participate in the proceedings. In re
Interest of Victor L., 309 Neb. 21, 958 N.W.2d 413 (2021).

The procedure for protecting a juvenile's right to be competent to participate in juvenile proceedings is left to the
sound discretion of the juvenile court, based on the best interests of the juvenile. In re Interest of Victor L., 309
Neb. 21, 958 N.W.2d 413 (2021).

43-271.

An appellate court's criminal speedy trial jurisprudence with respect to the calculations of the running of the
speedy trial clock is applicable in the juvenile context. In re Interest of Shaquille H., 20 Neb. App. 141, 819 N.W.2d
741 (2012).

Juveniles being held in custody are to receive an adjudication hearing as soon as possible, whereas juveniles not
being held in custody are to receive an adjudication hearing as soon as practicable; both sets of juveniles should
receive an adjudication hearing within a 6-month period after the petition is filed pursuant to this section, but a
statutory scheduling preference is granted to those juveniles that are in custody pending adjudication. In re Interest
of Shaquille H., 20 Neb. App. 141, 819 N.W.2d 741 (2012).

43-272.01.
This section has long provided that a guardian ad litem in certain juvenile cases has certain duties, which may

include filing petitions on behalf of juveniles, presenting evidence and witnesses, and cross-examining witnesses at
all evidentiary hearings. In re Guardianship of Aimee S., 26 Neb. App. 380, 920 N.W.2d 18 (2018).

43-273.

Orders fixing fees for a court-appointed counsel in juvenile cases are final orders because they are made in a
special proceeding and affect a substantial right. In re Claim of Roberts for Attorney Fees, 307 Neb. 346, 949
N.W.2d 299 (2020).

This section does not require that a county be notified when a fee application is filed by court-appointed counsel,
nor does it require that an evidentiary hearing be routinely held on such an application. In re Claim of Roberts for
Attorney Fees, 307 Neb. 346, 949 N.W.2d 299 (2020).
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When a juvenile case is appealed, the appointed counsel should apply to the juvenile court, not the appellate court,
for payment of services performed on appeal. In re Claim of Roberts for Attorney Fees, 307 Neb. 346, 949 N.W.2d
299 (2020).

43-274.

An order granting transfer from juvenile court to county court or district court is reviewed de novo on the record
for an abuse of discretion. In re Interest of Steven S., 299 Neb. 447, 908 N.W.2d 391 (2018).

In determining whether a case should be transferred from juvenile court to criminal court, a juvenile court should
consider those factors set forth in section 43-276; there are no weighted factors and no prescribed method by which
more or less weight is assigned to a specific factor. In re Interest of Steven S., 299 Neb. 447, 908 N.W.2d 391
(2018).

Actions involving juveniles fitting into categories under section 43-246.01(3) may be initiated either in the
juvenile court or in the county or district court and may be transferred as provided in this section. In re Interest of
Luis D., 29 Neb. App. 495, 956 N.W.2d 25 (2021).

When the prosecution seeks to transfer a juvenile offender's case to criminal court, the juvenile court must retain
the matter unless a preponderance of the evidence shows that the proceeding should be transferred to the county
court or district court. The prosecution has the burden by a preponderance of the evidence to show why such
proceeding should be transferred. In re Interest of William E., 29 Neb. App. 44, 950 N.W.2d 392 (2020).

The mandate that allegations under section 43-247(1), (2), and (4) be made with the same specificity as a criminal
complaint merely reconciles the pleading practice regarding juvenile offenders with that of adult criminals. In re
Interest of Taeven Z., 19 Neb. App. 831, 812 N.W.2d 313 (2012).

The pleading standard for allegations under section 43-247(3) stems from the requirements of due process, and
the factual allegations must give a parent notice of the bases for seeking to prove that the child is within the meaning
of section 43-247(3)(a). In re Interest of Taeven Z., 19 Neb. App. 831, 812 N.W.2d 313 (2012).

A guardian ad litem appointed by the juvenile court does not have the authority to initiate a juvenile court case
by filing a petition alleging that a child is within the meaning of section 43-247(3)(a). In re Interest of David M. et
al., 19 Neb. App. 399, 808 N.W.2d 357 (2011).

43-276.

Subsection (2) of this section requires the county attorney to make reasonable efforts to refer the juvenile and
family to community-based resources. In re Interest of Reality W., 302 Neb. 878, 925 N.W.2d 355 (2019).

In deciding whether to grant the requested waiver and to transfer the proceedings to juvenile court, the court
having jurisdiction over a pending criminal prosecution must carefully consider the juvenile's request in the light of
the criteria or factors set forth in this section. State v. Tyler P., 299 Neb. 959, 911 N.W.2d 260 (2018).

Pursuant to section 29-1816(3)(a), after considering the evidence and the criteria set forth in this section, the court
shall transfer the case to juvenile court unless a sound basis exists for retaining the case in county court or district
court. State v. Tyler P., 299 Neb. 959, 911 N.W.2d 260 (2018).

There is no arithmetical computation or formula required in a court's consideration of the statutory criteria or
factors. Also, there are no weighted factors. It is a balancing test by which public protection and societal security
are weighed against the practical and nonproblematical rehabilitation of the juvenile. State v. Tyler P., 299 Neb.
959,911 N.W.2d 260 (2018).

In determining whether a case should be transferred from juvenile court to criminal court, a juvenile court should
consider those factors set forth in this section; there are no weighted factors and no prescribed method by which
more or less weight is assigned to a specific factor. In re Interest of Steven S., 299 Neb. 447, 908 N.W.2d 391
(2018).

This section sets forth 15 factors for a juvenile court to consider in making the determination of whether to transfer
a case to county court or district court. In re Interest of William E., 29 Neb. App. 44, 950 N.W.2d 392 (2020).

The district court abused its discretion in granting the transfer of two criminal cases to the juvenile court because

there was substantial evidence supporting the retention of the cases in the district court for the sake of public safety
and societal security, and there was a lack of evidence demonstrating that any further rehabilitation through the
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juvenile system would be practical and nonproblematical in the limited time left under the juvenile court's
jurisdiction. State v. Esai P., 28 Neb. App. 226, 942 N.W.2d 416 (2020).

Denial of a motion to transfer without a specific finding with regard to subdivision (1)(h) of this section does not
constitute an abuse of discretion. State v. Comer, 26 Neb. App. 270, 918 N.W.2d 13 (2018).

In determining whether a case should be transferred to juvenile court, a court should consider those factors set
forth in this section. State v. Comer, 26 Neb. App. 270, 918 N.W.2d 13 (2018).

Second degree murder and use of a deadly weapon charges filed against a 15-year-old were retained in the district
court; the trial court's denial of a motion to transfer to the juvenile court is reviewed for an abuse of discretion. State
v. Leroux, 26 Neb. App. 76, 916 N.W.2d 903 (2018).

The county attorney's coordinated effort with the school and its letter referring the family to various available
community-based resources, including website resources, as well as specific contact information for a "Truancy
Resource Specialist," complied with the "reasonable efforts" requirement of subsection (2) of this section as applied
to the habitual truancy provision of subdivision (3)(b) of section 43-247. In re Interest of Hla H., 25 Neb. App. 118,
903 N.W.2d 664 (2017).

Considering the statutory factors on a motion to transfer to juvenile court is a balancing test by which public
protection and societal security are weighed against the practical and nonproblematical rehabilitation of the juvenile.
State v. Landera, 20 Neb. App. 24, 816 N.W.2d 20 (2012).

In case involving multiple counts of possession of child pornography, the district court properly weighed all
applicable statutory factors in denying juvenile defendant's motion to transfer his case to juvenile court; in addition
to the fact that there would likely be insufficient time to treat the defendant in the juvenile system before he aged
out of the juvenile court's jurisdiction, the district court considered the defendant's maturity, as well as the fact that
the motivation for the offenses appeared to be the desire to view and distribute pornography, predominantly
involving young children, which preference was potentially associated with someone afflicted with pedophilia. State
v. Landera, 20 Neb. App. 24, 816 N.W.2d 20 (2012).

In order to retain juvenile proceedings in the district court, the court does not need to resolve every statutory factor
against the juvenile; moreover, there are no weighted factors and no prescribed method by which more or less weight
is assigned to each specific factor. State v. Landera, 20 Neb. App. 24, 816 N.W.2d 20 (2012).

43-279.01.

A father's due process rights were not violated where he was advised during the adjudication phase of the
proceedings of his rights listed in this section and was advised of the nature of the juvenile court proceedings and
possible consequences, including the possibility that his parental rights could ultimately be terminated, but he was
not advised again during the termination of parental rights phase, nor was the court required to do so. In re Interest
of Aaliyah M. et al., 21 Neb. App. 63, 837 N.W.2d 98 (2013).

A juvenile court need not necessarily advise a parent during the parent's initial appearance in court, or during an
initial detention hearing, of the nature of the proceedings, of the parent's rights, or of the possible consequences
after adjudication, pursuant to the statutory language. Instead, a juvenile court must provide this advisement prior
to or at an adjudication hearing where a parent enters a plea to the allegations in the petition. In re Interest of Damien
S., 19 Neb. App. 917, 815 N.W.2d 648 (2012).

An incarcerated father's due process rights were violated in a proceeding in which a motion was made to terminate
his parental rights where he was not represented by counsel, he was not present at the adjudication and termination
hearing, and he did not waive those rights, and the juvenile court otherwise failed to provide him an opportunity to
refute or defend against the allegations of the petition, such as implementing procedures to afford him an opportunity
to participate in the hearing, confront or cross-examine adverse witnesses, or present evidence on his behalf;
although the juvenile court issued transport orders and a summons to enable the father to attend, the court not only
took no further action upon receipt of the sheriff's request for a writ of habeas corpus rather than a transport order,
but it also proceeded with the hearing without comment on the record as to either the father's or his attorney's
absence. In re Interest of Davonest D. et al., 19 Neb. App. 543, 809 N.W.2d 819 (2012).

43-283.01.
The term "aggravated circumstances" embodies the concept that the nature of the abuse or neglect must have been
so severe or repetitive that to attempt reunification would jeopardize and compromise the safety of the child and

would place the child in a position of an unreasonable risk to be reabused. In re Interest of Jade H. et al., 25 Neb.
App. 678,911 N.W.2d 276 (2018).
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Once a plan of reunification has been ordered to correct the conditions underlying an adjudication, the plan must
be reasonably related to the objective of reuniting the parents with the children. In re Interest of Ethan M., 19 Neb.
App. 259, 809 N.W.2d 804 (2011).

43-284.

When a juvenile is adjudicated under subsection (3) of section 43-247, the juvenile court may permit the juvenile
to remain in his or her own home subject to supervision or may make an order committing the juvenile to the care
and custody of the Department of Health and Human Services. In re Interest of Alex F. & Tony F., 23 Neb. App.
195, 870 N.W.2d 150 (2015).

43-285.

A juvenile court may not, under subsection (2) of this section, change a juvenile's permanency plan from family
reunification to guardianship unless there has been a prior adjudication of the juvenile under section 43-247(3)(a),
which adjudication is a requirement under section 43-1312.01 for establishing a juvenile guardianship. In re Interest
of LeVanta S., 295 Neb. 151, 887 N.W.2d 502 (2016).

Under subsection (2) of this section, following the adjudication of a juvenile, the juvenile court may order the
Department of Health and Human Services to prepare and file with the court a proposed plan for the care, placement,
services, and permanency which are to be provided to such juvenile and his or her family, and the court may approve
the plan, modify the plan, order an alternative plan, or implement another plan that is in the juvenile's best interests.
In re Interest of Alex F. & Tony F., 23 Neb. App. 195, 870 N.W.2d 150 (2015).

Under subsection (3) of this section, the juvenile court is authorized to establish guardianships for juveniles in the
custody of the Department of Health and Human Services without resorting to a proceeding under the probate code.
In re Interest of Brianna B., 21 Neb. App. 657, 842 N.W.2d 191 (2014).

The State has the burden of proving that a case plan proposed by the Department of Health and Human Services
is in the child's best interests. In re Interest of Ethan M., 19 Neb. App. 259, 809 N.W.2d 804 (2011).

43-286.

The language of this section contemplates a nonexhaustive list of examples of terms and conditions that a juvenile
court may order, and thus, the juvenile court had the authority to order restitution for medical expenses as long as
such order was in the interest of the juvenile's reformation or rehabilitation. In re Interest of Seth C., 307 Neb. 862,
951 N.W.2d 135 (2020).

The reference to restitution for stolen or damaged property is merely one example of an offense for which the
juvenile court could order restitution. In re Interest of Seth C., 307 Neb. 862, 951 N.W.2d 135 (2020).

This section does not limit the types of restitution a juvenile court may order to only restitution for property stolen
or damaged. In re Interest of Seth C., 307 Neb. 862, 951 N.W.2d 135 (2020).

When the State withdrew its motion to revoke probation prior to the motion's being heard, the juvenile court
lacked authority to extend the juvenile's probation and to supply an additional condition of probation. In re Interest
of Josue G., 299 Neb. 784, 910 N.W.2d 159 (2018).

Before a juvenile court can commit a juvenile to the Office of Juvenile Services for placement at a youth
rehabilitation and treatment center, the Office of Probation Administration must review and consider thoroughly
any reliable alternatives to that commitment and provide the court with a report that supports one of two conclusions:
(1) There are untried conditions of probation or community-based services that have a reasonable possibility for
success or (2) all levels of probation and options for community-based services have been studied thoroughly and
none are feasible. In re Interest of Alan L., 294 Neb. 261, 882 N.W.2d 682 (2016).

In considering whether the State has shown that a juvenile should be placed at a youth rehabilitation and treatment
center, a juvenile court is not required to repeat measures that were previously unsuccessful. In re Interest of Alan
L., 294 Neb. 261, 882 N.W.2d 682 (2016).

Once a juvenile court has entered a delinquency disposition under this section, it is plain error for the court to

change that disposition when the State has not complied with the procedural requirements under subsection (5) of
this section—unless the record shows that the juvenile was not denied any of the statutory procedural protections
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that the juvenile would have received if the State had followed the proper procedures. In re Interest of Alan L., 294
Neb. 261, 882 N.W.2d 682 (2016).

Under subsection (1) of this section, the State can file a motion to commit a juvenile to the Office of Juvenile
Services for placement at a youth rehabilitation and treatment center at only three points in a delinquency
proceeding: (1) before a court enters an original disposition, (2) before a court enters a new disposition following a
new adjudication, and (3) before a court enters a new disposition following a motion to revoke probation or court
supervision. In re Interest of Alan L., 294 Neb. 261, 882 N.W.2d 682 (2016).

When a juvenile court has already entered a disposition under subdivision (1)(a) of this section, a commitment to
the Office of Juvenile Services under subdivision (1)(b) of this section must be consistent with the procedures for a
new disposition under subsection (5) of this section. In re Interest of Alan L., 294 Neb. 261, 882 N.W.2d 682 (2016).

When the State files successive motions to change a juvenile's disposition under this section, a juvenile court can
compare the facts as they existed when it entered a previous order to new facts arising after that order to determine
whether a change in circumstances warrants a different decision. In re Interest of Alan L., 294 Neb. 261, 882 N.W.2d
682 (2016).

A juvenile court may not change a disposition unless the juvenile has violated a term of probation or supervision
or the juvenile has violated an order of the court and the procedures established in subdivision (5)(b) of this section
have been satisfied. In re Interest of Iyana P., 25 Neb. App. 439, 907 N.W.2d 333 (2018).

Subsection (5) of this section sets forth the procedures for changing an existing disposition. In re Interest of Iyana
P., 25 Neb. App. 439, 907 N.W.2d 333 (2018).

This section sets out a juvenile court's disposition options for juveniles who have been adjudicated under
subdivision (1), (2), or (4) of section 43-247. In re Interest of Iyana P., 25 Neb. App. 439, 907 N.W.2d 333 (2018).

43-288.

A juvenile court's order that children under its jurisdiction have their immunizations brought up to date was within
the power of that court, even where the Department of Health and Human Services did not indicate concern about
the children's health or immunization history. In re Interest of Becka P. et al., 298 Neb. 98, 902 N.W.2d 697 (2017).

43-290.

The Nebraska Child Support Guidelines apply in juvenile cases where child support is ordered. In re Interest of
Cayden R. et al., 27 Neb. App. 242, 929 N.W.2d 913 (2019).

43-292.

Although the term "unfitness" is not expressly stated in this section, it derives from the fault and neglect
subdivisions and from an assessment of the child's best interests. In re Interest of Mateo L. et al., 309 Neb. 565, 961
N.W.2d 516 (2021).

Out-of-home placement is itself defined by the Legislature as an independent ground for termination, since
children cannot, and should not, be suspended in foster care or be made to await uncertain parental maturity. In re
Interest of Mateo L. et al., 309 Neb. 565, 961 N.W.2d 516 (2021).

Parental obligation requires a continuing interest in the children and a genuine effort to maintain communication
and association with the children. In re Interest of Mateo L. et al., 309 Neb. 565, 961 N.W.2d 516 (2021).

Parental unfitness means a personal deficiency or incapacity that has prevented, or will probably prevent,
performance of a reasonable parental obligation in child rearing and that has caused, or probably will result in,
detriment to a child's well-being. In re Interest of Mateo L. et al., 309 Neb. 565, 961 N.W.2d 516 (2021).

Reasonable efforts to reunify a family are required under the juvenile code only when termination is sought under
subdivision (6) of this section. In re Interest of Mateo L. et al., 309 Neb. 565, 961 N.W.2d 516 (2021).

Showing that termination of parental rights is in the best interests of the child is necessarily a particularly high
bar, since a parent's right to raise his or her children is constitutionally protected. The Due Process Clause of the
U.S. Constitution would be offended if a state were to attempt to force the breakup of a natural family, over the
objections of the parents and their children, without some showing of unfitness. In re Interest of Mateo L. et al., 309
Neb. 565, 961 N.W.2d 516 (2021).
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Subdivision (7) of this section operates mechanically and, unlike the other subdivisions of this section, does not
require the State to adduce evidence of any specific fault on the part of a parent. In re Interest of Mateo L. et al.,
309 Neb. 565, 961 N.W.2d 516 (2021).

Termination based on the ground that a child has been in out-of-home placement for 15 of the past preceding 22
months is not in a child's best interests when the record demonstrates that a parent is making efforts toward
reunification and has not been given a sufficient opportunity for compliance with a reunification plan. In re Interest
of Mateo L. et al., 309 Neb. 565, 961 N.W.2d 516 (2021).

That the foster parents might provide a higher standard of living does not defeat the parent's right to maintain the
constitutionally protected relationship with his or her child. In re Interest of Mateo L. et al., 309 Neb. 565, 961
N.W.2d 516 (2021).

The best interests and parental unfitness analyses in the context of a termination of parental rights case require
separate, fact-intensive inquiries, but each examines essentially the same underlying facts. In re Interest of Mateo
L. etal., 309 Neb. 565, 961 N.W.2d 516 (2021).

The period of 15 out of 22 months' out-of-home placement as a ground for termination of parental rights was set
by the Legislature as a guideline for what would be a reasonable time for parents to rehabilitate themselves to a
minimum degree of fitness. In re Interest of Mateo L. et al., 309 Neb. 565, 961 N.W.2d 516 (2021).

There is a rebuttable presumption that it is in the child's best interests to share a relationship with his or her parent.
That presumption can only be overcome by a showing that the parent is either unfit to perform the duties imposed
by the relationship or has forfeited that right. In re Interest of Mateo L. et al., 309 Neb. 565,961 N.W.2d 516 (2021).

This section contains 11 separate subdivisions, any one of which can serve as a basis for terminating parental
rights when coupled with evidence that termination is in the best interests of the child. In re Interest of Mateo L. et
al., 309 Neb. 565, 961 N.W.2d 516 (2021).

To terminate parental rights, it is the State's burden to show by clear and convincing evidence both that one of the
statutory bases exists and that termination is in the child's best interests. In re Interest of Mateo L. et al., 309 Neb.
565,961 N.W.2d 516 (2021).

Whereas the statutory grounds for termination are based on a parent's past conduct, the best interests inquiry
focuses on the future well-being of the child. In re Interest of Mateo L. et al., 309 Neb. 565,961 N.W.2d 516 (2021).

The evidence supported terminating the parental rights of a mother who, due in part to continued drug use and an
abusive relationship, failed to put herself in a position to have her children returned to her care within a reasonable
time. In re Interest of Leyton C. & Landyn C., 307 Neb. 529, 949 N.W.2d 773 (2020).

Although a therapist testified that the mother and child had a bond and recommended that a relationship between
them continue, the State adduced clear and convincing evidence that termination of the mother's parental rights was
in the child's best interests. In re Interest of Alec S., 294 Neb. 784, 884 N.W.2d 701 (2016).

A court reviewing a termination of parental rights case on the ground of abandonment need not consider the
6-month period in a vacuum. Instead, the court may consider evidence of a parent's conduct, either before or after
the statutory period, in determining whether the purpose and intent of that parent was to abandon his or her children.
In re Interest of Isabel P. et al., 293 Neb. 62, 875 N.W.2d 848 (2016).

"Abandonment" is a parent's intentionally withholding from a child, without just cause or excuse, the parent's
presence, care, love, protection, maintenance, and the opportunity for the display of parental affection for the child.
In re Interest of Isabel P. et al., 293 Neb. 62, 875 N.W.2d 848 (2016).

So long as a parent was afforded due process of law, a defect during the adjudication phase does not preclude
consideration of termination of parental rights. In re Interest of Isabel P. et al., 293 Neb. 62, 875 N.W.2d 848 (2016).

In order to terminate an individual's parental rights, the State must prove by clear and convincing evidence that
one of the statutory grounds enumerated in this section exists and that termination is in the children's best interests.
In re Interest of Joshua R. et al., 265 Neb. 374, 657 N.W.2d 209 (2003); In re Interest of Michael B. et al., 258 Neb.
545, 604 N.W.2d 405 (2000); In re Interest of Kalie W., 258 Neb. 46, 601 N.W.2d 753 (1999); In re Interest of
Emerald C. et al., 19 Neb. App. 608, 810 N.W.2d 750 (2012); In re Interest of Stacey D. & Shannon D., 12 Neb.
App. 707, 684 N.W.2d 594 (2004).
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Aggravated circumstances exist when a child suffers severe, intentional physical abuse. In re Interest of Ky'Ari
J.,29 Neb. App. 124, 952 N.W.2d 715 (2020).

Where the circumstances created by the parent's conduct create an unacceptably high risk to the health, safety,
and welfare of the child, they are aggravated. In re Interest of Ky'Ari J., 29 Neb. App. 124, 952 N.W.2d 715 (2020).

If an appellate court determines that a lower court correctly found that termination of parental rights is appropriate
under one of the statutory grounds set forth in this section, the appellate court need not further address the sufficiency
of the evidence to support termination under any other statutory ground. In re Interest of Aly T. & Kazlynn T., 26
Neb. App. 612,921 N.W.2d 856 (2018).

In Nebraska statutes, the bases for termination of parental rights are codified in this section. In re Interest of Aly
T. & Kazlynn T., 26 Neb. App. 612, 921 N.W.2d 856 (2018).

In order to terminate parental rights under subdivision (6) of this section, the State must prove by clear and
convincing evidence that (1) the parent has failed to comply, in whole or in part, with a reasonable provision material
to the rehabilitative objective of the plan and (2) in addition to the parent's noncompliance with the rehabilitative
plan, termination of parental rights is in the best interests of the child. In re Interest of Aly T. & Kazlynn T., 26 Neb.
App. 612,921 N.W.2d 856 (2018).

The State must prove the facts by clear and convincing evidence when showing a factual basis exists under any
of the 11 subdivisions of this section. In re Interest of Aly T. & Kazlynn T., 26 Neb. App. 612, 921 N.W.2d 856
(2018).

The term "unfitness" is not expressly used in this section but the concept is generally encompassed by the fault
and neglect subsections of this section, and also through a determination of the child's best interests. In re Interest
of Aly T. & Kazlynn T., 26 Neb. App. 612, 921 N.W.2d 856 (2018).

This section provides 11 separate conditions, any one of which can serve as the basis for the termination of
parental rights when coupled with evidence that termination is in the best interests of the child. In re Interest of Aly
T. & Kazlynn T., 26 Neb. App. 612, 921 N.W.2d 856 (2018).

Reasonable efforts to reunify a family are required under the juvenile code only when termination is sought under
subdivision (6) of this section. In re Interest of Jade H. et al., 25 Neb. App. 678,911 N.W.2d 276 (2018).

Subdivision (9) of this section allows for terminating parental rights when the parent of the juvenile has subjected
the juvenile or another minor child to aggravated circumstances, including, but not limited to, abandonment, torture,
chronic abuse, or sexual abuse. In re Interest of Jade H. et al., 25 Neb. App. 678, 911 N.W.2d 276 (2018).

Whether aggravated circumstances under subdivision (9) of this section exist is determined on a case-by-case
basis. In re Interest of Jade H. et al., 25 Neb. App. 678, 911 N.W.2d 276 (2018).

Without other evidence of a parent's neglect of his or her children, incarceration alone is insufficient to justify
termination of parental rights under subdivision (2) of this section. In re Interest of Lizabella R., 25 Neb. App. 421,
907 N.W.2d 745 (2018).

For purposes of subdivision (1) of this section, "abandonment" is a parent's intentionally withholding from a child,
without just cause or excuse, the parent's presence, care, love, protection, maintenance, and the opportunity for the
display of parental affection for the child. In re Interest of Austin G., 24 Neb. App. 773, 898 N.W.2d 385 (2017).

Under subdivision (2) of this section, the State must establish that the parental neglect required to terminate a
parent's rights to a minor child was substantial and continuous or repeated; a handful of incidents, none of which
resulted in permanent or serious injury to the children, is insufficient. In re Interest of Elijah P. et al., 24 Neb. App.
521,891 N.W.2d 330 (2017).

Under subdivision (9) of this section, the "aggravated circumstances" required for terminating parental rights are
based on severe, intentional actions on the part of the parent; a single act of negligent conduct is insufficient. In re
Interest of Elijah P. et al., 24 Neb. App. 521, 891 N.W.2d 330 (2017).

Any one of the 11 separate codified grounds can serve as the basis for the termination of parental rights when
coupled with evidence that termination is in the best interests of the child. In re Interest of Giavonna G., 23 Neb.

App. 853, 876 N.W.2d 422 (2016).

If an appellate court determines that the lower court correctly found that termination of parental rights is
appropriate under one of the statutory grounds, the appellate court need not further address the sufficiency of the
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evidence to support termination under any other statutory ground. In re Interest of Giavonna G., 23 Neb. App. 853,
876 N.W.2d 422 (2016).

When parental rights are terminated based on the parent subjecting the juvenile or another minor child to
aggravated circumstances, including, but not limited to, abandonment, torture, chronic abuse, or sexual abuse,
pursuant to subsection (9) of this section, a prior adjudication order is not required. In re Interest of Gavin S. &
Jordan S., 23 Neb. App. 401, 873 N.W.2d 1 (2015).

Generally, when termination is sought under subsections of this section other than subsection (7), the evidence
adduced to prove the statutory grounds for termination will also be highly relevant to the best interests of the
juvenile, as it would show abandonment, neglect, unfitness, or abuse; however, this is not always the case, as
statutory grounds are based on a parent's past conduct, but the best interests element focuses on the future well-being
of the child. In re Interest of Mya C. et al., 23 Neb. App. 383, 872 N.W.2d 56 (2015).

The State needs to provide reasonable efforts to reunify a family only when terminating parental rights under
subsection (6) of this section. In re Interest of Mya C. et al., 23 Neb. App. 383, 872 N.W.2d 56 (2015).

A defective adjudication does not preclude a termination of parental rights under subsections (1) through (5) of
this section, because no adjudication is required to terminate pursuant to those subsections, as long as due process
safeguards are met. In re Interest of Keisha G., 21 Neb. App. 472, 840 N.W.2d 562 (2013).

The State failed to prove that the parent's drug use was detrimental to the child, and thus, there was insufficient
evidence to support a termination of parental rights under subsection (4) of this section. In re Interest of Keisha G.,
21 Neb. App. 472, 840 N.W.2d 562 (2013).

In a hearing on the termination of parental rights without a prior adjudication hearing, where such termination is
sought under subsections (1) through (5) of this section, such proceedings must be accompanied by due process
safeguards. In re Interest of Aaliyah M. et al., 21 Neb. App. 63, 837 N.W.2d 98 (2013).

Generally, when termination of parental rights is sought under subsections of this section other than subsection
(7), the evidence adduced to prove the statutory grounds for termination will also be highly relevant to the best
interests of the juvenile. In re Interest of Emerald C. et al., 19 Neb. App. 608, 810 N.W.2d 750 (2012).

If a parent has been afforded procedural due process for a hearing to terminate parental rights, allowing a parent
who is incarcerated or otherwise confined in custody of a government to attend the termination hearing is within
the discretion of the trial court, whose opinion on appeal will be upheld in the absence of an abuse of discretion. In
re Interest of Davonest D. et al., 19 Neb. App. 543, 809 N.W.2d 819 (2012).

Parental physical presence is unnecessary for a hearing to terminate parental rights, provided that the parent has

been afforded procedural due process for the hearing. In re Interest of Davonest D. et al., 19 Neb. App. 543, 809
N.W.2d 819 (2012).

43-292.01.

A guardian ad litem appointed for a parent pursuant to this section is entitled to participate fully in the proceeding
to terminate parental rights. In re Interest of Emerald C. et al., 19 Neb. App. 608, 810 N.W.2d 750 (2012).

43-293.

Under the Nebraska Juvenile Code, in order to terminate parental rights, the court must take judicial action. In re
Interest of Donald B. & Devin B., 304 Neb. 239, 933 N.W.2d 864 (2019).

43-295.

While an appeal is pending, this section provides for the juvenile court's continuing jurisdiction over the custody
or care of the child, which includes visitation. In re Interest of Angeleah M. & Ava M., 23 Neb. App. 324, 871
N.W.2d 49 (2015).

43-2,106.01.

Under this section, the adjudicated child's aunt lacked standing to appeal the juvenile court's order changing the
child's placement and permanency plan. In re Interest of Joseph C., 299 Neb. 848, 910 N.W.2d 773 (2018).
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Appellate courts in Nebraska have jurisdiction to hear appeals from final orders issued by juvenile courts in the
same manner as appeals from the district courts. In re Interest of LeVanta S., 295 Neb. 151, 887 N.W.2d 502 (2016).

This section controls who has the right to appeal from a juvenile court's placement order. It does not authorize an
adjudicated child's sibling to appeal from an adverse placement order. In re Interest of Nettie F., 295 Neb. 117, 887
N.W.2d 45 (2016).

Neither foster parents nor grandparents, as such, have a statutory right to appeal from a juvenile court order. In re
Interest of Jackson E., 293 Neb. 84, 875 N.W.2d 863 (2016).

Had the Legislature intended that appeals under subsection (2)(d) of this section be made to the Court of Appeals,
that subsection would have referred to sections 29-2315.01 to 29-2316, instead of to sections 29-2317 to 29-2319.
In re Interest of Lori S., 20 Neb. App. 152, 819 N.W.2d 736 (2012).

Most cases arising under subsection (1) of this section are governed by section 25-1912, which sets forth the
requirements for appealing district court decisions. In re Interest of Lori S., 20 Neb. App. 152, 819 N.W.2d 736
(2012).

Once jeopardy has attached in a delinquency case, an appeal may only be taken under the procedures of sections
29-2317 to 29-2319. In re Interest of Lori S., 20 Neb. App. 152, 819 N.W.2d 736 (2012).

The plain language of subsection (2)(d) of this section carves out an exception for delinquency cases in which
jeopardy has attached. In re Interest of Lori S., 20 Neb. App. 152, 819 N.W.2d 736 (2012).

43-2,106.02.

Courts have the power to vacate or modify their own judgments and orders at any time during the term at which
they were pronounced. But this power may not be used to circumvent the Legislature's power to fix the time limit
to take an appeal. A court may not vacate an order or judgment and reinstate it at a later date just for the purpose of
extending the time for appeal. One exception to this rule against using a court's power to vacate as a tool to extend
the time for appeal is where a clerk fails to provide notice of a judgment to a party, thereby impairing the party's
ability to appeal. In re Interest of Luz P. et al., 295 Neb. 814, 891 N.W.2d 651 (2017).

Juvenile courts have the power to vacate or modify their own judgments and orders during or after the term in
which they were made in the same manner as provided for district courts under section 25-2001. In re Interest of
Luz P. et al., 295 Neb. 814, 891 N.W.2d 651 (2017).

43-512.03.

The remedy specified in this section is a means by which the State, as the real party in interest, may recover
amounts which it has paid or is obligated to pay on behalf of a dependent child. Thus, the State's right to sue under
this section is conditioned upon the payment of public assistance benefits for a minor child. State on behalf of Elijah
K. v. Marceline K., 28 Neb. App. 772, 949 N.W.2d 531 (2020).

The Nebraska Court of Appeals has found no authority stating that the request from the Department of Health

and Human Services is necessary evidence for the State to have standing in a contempt action under this section.
House v. House, 24 Neb. App. 595, 894 N.W.2d 362 (2017).

43-512.04.

Any order imposing an obligation of child support is necessarily a legal determination of paternity. Fetherkile v.
Fetherkile, 299 Neb. 76, 907 N.W.2d 275 (2018).

When making a determination of child support under section 42-364, the court must take into account and give
effect to an existing order of support under this section. The court may order the existing order to remain in effect
without modification after considering whether modification is warranted. Fetherkile v. Fetherkile, 299 Neb. 76,
907 N.W.2d 275 (2018).

43-532.

State policy is to assist juveniles in the least restrictive method consistent with their needs. In re Interest of Skylar
E., 20 Neb. App. 725, 831 N.W.2d 358 (2013).

43-1238.
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Mother had a significant connection to the country of Togo because she had been married there, had family living
there, and voluntarily sent the minor child to live there. DeLima v. Tsevi, 301 Neb. 933, 921 N.W.2d 89 (2018).

A 2018 amendment to subsection (b) of this section clarifies that courts with jurisdiction over an "initial child
custody determination" as that term is used in subsection (a) of this section also have jurisdiction and authority to
make special findings of fact similar to those contemplated by 8 U.S.C. 1101(a)(27)(J) (Supp. V 2018). In re
Guardianship of Carlos D., 300 Neb. 646, 915 N.W.2d 581 (2018).

Because a 2018 amendment to subsection (b) of this section merely clarifies the authority and procedure for
making the factual findings in child custody cases, it is a procedural amendment, and applies to pending cases. In
re Guardianship of Carlos D., 300 Neb. 646, 915 N.W.2d 581 (2018).

On appeal from a dissolution of marriage decree that awarded primary physical custody of the children to the
father, the Court of Appeals could not review, upon the mother's request, an Illinois court's prior decision to not
exercise jurisdiction over the parties' child custody dispute under the Uniform Child Custody Jurisdiction and
Enforcement Act; the only decision made by the district court was to accept jurisdiction in the matter after the
Illinois court declined to exercise jurisdiction over the matter, and any claim of error by the Illinois court would
have to be appealed to the appellate courts of that state. Bryant v. Bryant, 28 Neb. App. 362, 943 N.W.2d 742
(2020).

In order for a state to exercise jurisdiction over a child custody dispute, that state must be the home state as defined
by the Uniform Child Custody Jurisdiction and Enforcement Act or fall under limited exceptions to the home state
requirement specified by the act. Floerchinger v. Floerchinger, 24 Neb. App. 120, 883 N.W.2d 419 (2016).

Unlike the Nebraska Child Custody Jurisdiction Act, the Uniform Child Custody Jurisdiction and Enforcement
Act does not contain the alternative analysis allowing jurisdiction to be established in Nebraska when it is not the
child's home state but when it is in the best interests of the child to exercise jurisdiction. Floerchinger v.
Floerchinger, 24 Neb. App. 120, 883 N.W.2d 419 (2016).

43-1239.

When North Dakota made the initial child custody determination concerning a child in the parents' divorce,
exclusive and continuing jurisdiction remained with that court under the Uniform Child Custody Jurisdiction and
Enforcement Act, either until a determination was made under subsection (a) of this section or until the court
declined to exercise jurisdiction under section 43-1244 on the basis of being an inconvenient forum. In re Interest
of Kirsten H., 25 Neb. App. 909, 915 N.W.2d 815 (2018).

Exclusive and continuing jurisdiction remains with the district court under the Uniform Child Custody
Jurisdiction and Enforcement Act either until jurisdiction is lost under subsection (a) of this section or until the court
declines to exercise jurisdiction under section 43-1244 on the basis of being an inconvenient forum. Floerchinger
v. Floerchinger, 24 Neb. App. 120, 883 N.W.2d 419 (2016).

The Uniform Child Custody Jurisdiction and Enforcement Act lists evidence concerning the child's care,
protection, training, and personal relationships as relevant evidence regarding custody. Floerchinger v. Floerchinger,
24 Neb. App. 120, 883 N.W.2d 419 (2016).

43-1243.

Since a child custody proceeding had been commenced in North Dakota, the Nebraska court should have stayed
its juvenile proceeding and communicated with the North Dakota court. In re Interest of Kirsten H., 25 Neb. App.
909, 915 N.W.2d 815 (2018).

43-1244.

When North Dakota made the initial child custody determination concerning a child in the parents' divorce,
exclusive and continuing jurisdiction remained with that court under the Uniform Child Custody Jurisdiction and
Enforcement Act, either until a determination was made under subsection (a) of section 43-1239 or until the court
declined to exercise jurisdiction under this section on the basis of being an inconvenient forum. In re Interest of
Kirsten H., 25 Neb. App. 909, 915 N.W.2d 815 (2018).

Exclusive and continuing jurisdiction remains with the district court under the Uniform Child Custody
Jurisdiction and Enforcement Act either until jurisdiction is lost under section 43-1239(a) or until the court declines
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to exercise jurisdiction under this section on the basis of being an inconvenient forum. Floerchinger v. Floerchinger,
24 Neb. App. 120, 883 N.W.2d 419 (2016).

43-1252.

When the registration procedure of this section has been followed and the registration is either not contested or,
after a hearing, none of the statutory grounds have been established, the registering court shall confirm the registered
order. Hollomon v. Taylor, 303 Neb. 121, 926 N.W.2d 670 (2019).

43-1266.

The Uniform Child Custody Jurisdiction and Enforcement Act became operative on January 1, 2004, and
establishes that all motions made in a child custody proceeding commenced prior to this date are governed by the
prior law in effect at that time. The law governing child custody jurisdiction prior to the effective date of the Uniform
Child Custody Jurisdiction and Enforcement Act was the Nebraska Child Custody Jurisdiction Act. Floerchinger v.
Floerchinger, 24 Neb. App. 120, 883 N.W.2d 419 (2016).

43-1311.01.

Despite the Legislature's creation of new duties for the Department of Health and Human Services to preserve
sibling relationships, it has not created a private right of action for an adjudicated child's sibling to enforce the
department's duties under section 43-1311.02 and this section. Instead, section 43-1311.02(3) specifically limits the
right to enforce these duties to parties. In re Interest of Nizigiyimana R., 295 Neb. 324, 889 N.W.2d 362 (2016).

Under this section and section 43-1311.02, the Department of Health and Human Services' duties to make
reasonable efforts to implement a joint-sibling placement do not depend upon the continued existence of the parent-
child relationship with each of the siblings. The department's duties exist even if the siblings' custody orders were
entered at separate times, even if a court has terminated a parent's relationship with each child, and even if the
siblings have not previously lived together. Additionally, the department's duties regarding siblings do not depend
on whether both siblings are adjudicated under section 43-247 or whether the department has placement authority
for both siblings. Instead, the Legislature intended for the department to develop and maintain an adjudicated child's
sibling relationships in a variety of circumstances. In re Interest of Nizigiyimana R., 295 Neb. 324, 889 N.W.2d 362
(2016).

43-1311.02.

Despite the Legislature's creation of new duties for the Department of Health and Human Services to preserve
sibling relationships, it has not created a private right of action for an adjudicated child's sibling to enforce the
department's duties under section 43-1311.01 and this section. Instead, subsection (3) of this section specifically
limits the right to enforce these duties to parties. In re Interest of Nizigiyimana R., 295 Neb. 324, 889 N.W.2d 362
(2016).

Under this section and section 43-1311.01, the Department of Health and Human Services' duties to make
reasonable efforts to implement a joint-sibling placement do not depend upon the continued existence of the parent-
child relationship with each of the siblings. The department's duties exist even if the siblings' custody orders were
entered at separate times, even if a court has terminated a parent's relationship with each child, and even if the
siblings have not previously lived together. Additionally, the department's duties regarding siblings do not depend
on whether both siblings are adjudicated under section 43-247 or whether the department has placement authority
for both siblings. Instead, the Legislature intended for the department to develop and maintain an adjudicated child's
sibling relationships in a variety of circumstances. In re Interest of Nizigiyimana R., 295 Neb. 324, 889 N.W.2d 362
(2016).

43-1312.01.

A juvenile court may not, under section 43-285(2), change a juvenile's permanency plan from family reunification
to guardianship unless there has been a prior adjudication of the juvenile under section 43-247(3)(a), which
adjudication is a requirement under this section for establishing a juvenile guardianship. In re Interest of LeVanta
S.,295 Neb. 151, 887 N.W.2d 502 (2016).

The elements under subsection (1) of this section form a conjunctive list, each of which must be met before a
juvenile guardianship may be established. In re Interest of LeVanta S., 295 Neb. 151, 887 N.W.2d 502 (2016).

43-1314.
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Under this section, a preadoptive parent in a dependency proceeding is a foster parent whom a juvenile court has
approved for a future adoption because a child's parent has surrendered his or her parental rights, a court-approved
permanency plan does not call for the child's reunification with his or her parent, or the parents' parental rights have
been or will be terminated. In re Interest of Nizigiyimana R., 295 Neb. 324, 889 N.W.2d 362 (2016).

A foster parent has the right to participate under this section whether or not the foster parent is a party in the
juvenile case. In re Interest of Enyce J. & Eternity M., 291 Neb. 965, 870 N.W.2d 413 (2015).

A foster parent's right to participate under this section does not extend to discovery, questioning, cross-examining,
or calling witnesses beyond what is personally applicable to the foster parent's own qualifications. In re Interest of
Enyce J. & Eternity M., 291 Neb. 965, 870 N.W.2d 413 (2015).

43-1402.

When an acknowledgment of paternity has been executed by the parties, the district court has the inherent
authority to consider the issue of child custody, and this section authorizes the filing of an action for child custody
and support. Benjamin M. v. Jeri S., 307 Neb. 733, 950 N.W.2d 381 (2020).

Under this section, establishment of paternity by acknowledgment is the equivalent of establishment of paternity
by a judicial proceeding. In re Adoption of Jaelyn B., 293 Neb. 917, 883 N.W.2d 22 (2016).

43-1406.

It is not contrary to Nebraska's public policy to recognize an acknowledged father's parental rights under another
state's statutes when a Nebraska court has recognized an acknowledged father's parental rights under Nebraska's
statutes. Jesse B. v. Tylee H., 293 Neb. 973, 883 N.W.2d 1 (2016).

The Full Faith and Credit Clause requires states to give the same effect to a judgment in the forum state that it has
in the state where the court rendered the judgment. This section extends that requirement for judgments to a sister
state's paternity determination established through a voluntary acknowledgment. Jesse B. v. Tylee H., 293 Neb. 973,
883 N.W.2d 1 (2016); In re Adoption of Jaelyn B., 293 Neb. 917, 883 N.W.2d 22 (2016).

Whether a paternity acknowledgment in a sister state gives an acknowledged father the right to block an adoption
in Nebraska depends upon whether the acknowledgment confers that right in the state where it was made. Jesse B.
v. Tylee H., 293 Neb. 973, 883 N.W.2d 1 (2016); In re Adoption of Jaeclyn B., 293 Neb. 917, 883 N.W.2d 22 (2016).

43-1409.

A father whose paternity is established by a final, voluntary acknowledgment has the same right to seek custody
as the child's biological mother. Benjamin M. v. Jeri S., 307 Neb. 733, 950 N.W.2d 381 (2020).

A previous paternity determination, including a properly executed and undisturbed acknowledgment, must be set
aside before a third party's paternity may be considered. Tyler F. v. Sara P., 306 Neb. 397, 945 N.W.2d 502 (2020).

The proper legal effect of a signed, notarized acknowledgment of paternity is a finding that the individual who
signed as the father is in fact the legal father. Tyler F. v. Sara P., 306 Neb. 397, 945 N.W.2d 502 (2020).

In cases where a defendant has signed a notarized acknowledgment of paternity but properly challenges the
acknowledgment, due process requires that an indigent defendant be furnished appointed counsel at public expense,
even if the case was not commenced as a paternity case. State on behalf of Mia G. v. Julio G., 303 Neb. 207, 927
N.W.2d 817 (2019).

43-1411.

The 4-year statute of limitations on paternity actions does not bar an action for child custody and child support
for a father who executed an acknowledgment of paternity. Benjamin M. v. Jeri S., 307 Neb. 733, 950 N.W.2d 381
(2020).

The definition of "child" in this section means a child under the age of 18 years born out of wedlock. State on
behalf of Miah S. v. Ian K., 306 Neb. 372, 945 N.W.2d 178 (2020).

The State may not bring an action under this section to establish the paternity of a child born in wedlock. State
on behalf of Miah S. v. Ian K., 306 Neb. 372, 945 N.W.2d 178 (2020).
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An emotional bond with one's biological father is not the type of relationship contemplated by this section, nor is
it the type of support with which the State has a reasonable interest. Bryan M. v. Anne B., 292 Neb. 725, 874 N.W.2d
824 (2016).

This section does not violate the Equal Protection Clause because a mother can bring paternity actions on behalf
of the child for up to 18 years, while fathers have only 4 years to bring paternity actions; this section treats mothers
and putative fathers identically by imposing a 4-year limitations period on paternity actions brought by parents
asserting their own rights. Bryan M. v. Anne B., 292 Neb. 725, 874 N.W.2d 824 (2016).

A guardian, next friend of the child, or the State is authorized to bring a paternity action on behalf of a child under
subsection (2) of this section within 18 years after the child's birth. This section does not extend the statute of
limitations for anyone other than the minor child involved. State on behalf of Elijah K. v. Marceline K., 28 Neb.
App. 772,949 N.W.2d 531 (2020).

In an action filed by the State under this section, the minor child is the real party in interest, and the State is
authorized by statute to bring the action on the child's behalf. State on behalf of Elijah K. v. Marceline K., 28 Neb.
App. 772,949 N.W.2d 531 (2020).

Pursuant to this section, the State, in its parens patriae role, may bring a paternity action on behalf of a minor
child for future support. The State's right to sue under this section is not conditioned upon the payment of public
assistance benefits for the minor child. State on behalf of Elijah K. v. Marceline K., 28 Neb. App. 772, 949 N.W.2d
531 (2020).

This section applies in proceedings that solely seek to establish the paternity of a child or parental support for a
child, but not when custody and/or visitation of a child is at issue. Wolter v. Fortuna, 27 Neb. App. 166, 928 N.W.2d
416 (2019).

A biological parent is barred from bringing a paternity action as his or her child's next friend under subdivision
(2) of this section when the parent fails to show that the child is without a guardian because the child is living with
a biological parent. Tyler F. v. Sara P., 24 Neb. App. 370, 888 N.W.2d 537 (2016).

A parent's right to initiate paternity actions under this section is barred after 4 years, but actions brought by a
guardian or next friend on behalf of children born out of wedlock may be brought within 18 years after the child's
birth. Tyler F. v. Sara P., 24 Neb. App. 370, 888 N.W.2d 537 (2016).

43-1412.

Retroactive support is included in the support that the trial court may order under subsection (3) of this section.
State on behalf of Elijah K. v. Marceline K., 28 Neb. App. 772, 949 N.W.2d 531 (2020).

43-1412.01.

This section provides support for the conclusion that an acknowledgment legally establishes paternity and grants
the individual named as the father the legal status of a parent to the child, regardless of genetic factors. Benjamin
M. v. Jeri S., 307 Neb. 733, 950 N.W.2d 381 (2020).

A properly executed acknowledgment of paternity cannot be set aside merely by DNA testing which later shows
the identified individual is not the child's biological father. Tyler F. v. Sara P., 306 Neb. 397, 945 N.W.2d 502
(2020).

The State is not an "individual" who may file a complaint to disestablish paternity under this section. State on
behalf of Miah S. v. Ian K., 306 Neb. 372, 945 N.W.2d 178 (2020).

The disestablishment provisions of this section presuppose a legal determination of paternity and are not
applicable until after a final judgment or other legal determination of paternity has been entered. Erin W. v. Charissa
W., 297 Neb. 143, 897 N.W.2d 858 (2017).

This section permits, but does not require, a court to set aside a child support obligation when paternity has been

disestablished. It does not authorize any change in child support without such disestablishment of paternity. Stacy
M. v. Jason M., 290 Neb. 141, 858 N.W.2d 852 (2015).

43-1503.
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A guardianship proceeding qualified as a "foster care placement" as defined by the federal Indian Child Welfare
Act of 1978 and subdivision (3)(a) of this section, where the proceeding was initiated by a grandparent of an Indian
child, and the object of the proceeding was to remove custody from the Indian child's parent and place custody with
the Indian child's grandparent who would serve as guardian. In re Guardianship of Eliza W., 304 Neb. 995, 938
N.W.2d 307 (2020).

There is no precise formula for active efforts; the active efforts standard requires a case-by-case analysis and
should be judged by the individual circumstances. In re Adoption of Micah H., 301 Neb. 437, 918 N.W.2d 834
(2018).

43-1504.

The applicability of the Nebraska Indian Child Welfare Act to an adoption proceeding turns not on the Indian
status of the person who invoked the acts but on whether an "Indian child" is involved. In re Adoption of Micah H.,
295 Neb. 213, 887 N.W.2d 859 (2016).

A determination that the proceeding is at an advanced stage is no longer a valid basis for finding good cause to
deny a motion to transfer jurisdiction to a tribal court. In re Interest of Tavian B., 292 Neb. 804, 874 N.W.2d 456
(2016).

A motion to transfer to tribal court was not made at an advanced stage of the termination of parental rights
proceedings where a previous motion for termination was dismissed for failure to include the Nebraska Indian Child
Welfare Act allegations; thus, the current motion for termination constituted a separate and distinct proceeding, and
the motion to transfer was filed very shortly after the filing of the current motion for termination. In re Interest of
Jayden D. & Dayten J., 21 Neb. App. 666, 842 N.W.2d 199 (2014).

A denial of a transfer to tribal court under the Indian Child Welfare Act is reviewed for an abuse of discretion. In
re Interest of Melaya F. & Melysse F., 19 Neb. App. 235, 810 N.W.2d 429 (2011); In re Interest of Brittany C. et
al., 13 Neb. App. 411, 693 N.W.2d 592 (2005).

That a state court may take jurisdiction under the Indian Child Welfare Act does not necessarily mean that it
should do so, because the court should consider the rights of the child, the rights of the tribe, and the conflict of law
principles, and should balance the interests of the state and the tribe. In re Interest of Melaya F. & Melysse F., 19
Neb. App. 235, 810 N.W.2d 429 (2011); In re Interest of Brittany C. et al., 13 Neb. App. 411, 693 N.W.2d 592
(2005).

The party opposing a transfer of jurisdiction to the tribal courts under the Indian Child Welfare Act has the burden
of establishing that good cause not to transfer the matter exists. In re Interest of Melaya F. & Melysse F., 19 Neb.
App. 235, 810 N.W.2d 429 (2011); In re Interest of Brittany C. et al., 13 Neb. App. 411, 693 N.W.2d 592 (2005).

43-1505.

In addition to the requirements under the adoption statutes, the Nebraska Indian Child Welfare Act adds two
elements to adoption proceedings involving Indian children. First, subsection (4) of this section sets forth an "active
efforts" element. Second, subsection (6) of this section sets forth a "serious emotional or physical damage" element.
In re Adoption of Micah H., 295 Neb. 213, 887 N.W.2d 859 (2016).

Subsection (6) of this section requires that the qualified expert's opinion must support the ultimate finding of the
court, i.e., that continued custody by the parent will likely result in serious emotional or physical damage to the
child. In re Interest of Audrey T., 26 Neb. App 822, 924 N.W.2d 72 (2019).

In a foster care placement determination involving an Indian child, the failure to make findings under subsection
(4) of this section is harmless error where a de novo review indicates that evidence supports these findings. In re
Interest of Mischa S., 22 Neb. App. 105, 847 N.W.2d 749 (2014).

In adjudication cases, the standard of proof for the active efforts element in subsection (4) of this section is proof
by a preponderance of the evidence. In re Interest of Mischa S., 22 Neb. App. 105, 847 N.W.2d 749 (2014).

The active efforts standard contained in this section requires more than the reasonable efforts standard that applies
in cases not involving the Indian Child Welfare Act. In re Interest of Shayla H. et al., 22 Neb. App. 1, 846 N.W.2d
668 (2014).

If an Indian child's tribe was not given proper notice of proceedings resulting in termination of parental rights to

the child, the termination proceedings conducted were invalid and the order of termination must be vacated. In re
Interest of Nery V. et al., 20 Neb. App. 798, 832 N.W.2d 909 (2013).
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43-1506.

The provisions relating to the withdrawal of a relinquishment provided for in this section of the Nebraska Indian
Child Welfare Act do not apply to a relinquishment signed prior to the applicability of the act. In re Interest of Nery
V.etal., 20 Neb. App. 798, 832 N.W.2d 909 (2013).

43-1508.

Good cause for deviation from the statutory placement preferences was not shown where the record showed that
the Department of Health and Human Services was unsuccessful in locating relative placements for the children but
did not detail what efforts had been made, the record did not show why the children had not been placed with
intervenor grandmother, the grandmother made no argument that such placement should occur and did not assert
that the children's nonrelative placements were not in their best interests, and the record did not show if the children's
placements met any of the other statutory claims of preference. In re Interest of Enrique P. et al., 19 Neb. App. 778,
813 N.W.2d 513 (2012).

43-1512.

In a child custody proceeding involving an Indian child, this section applies only when "any petitioner"
improperly removes or retains custody of the Indian child; it does not apply where a court order brings about the
removal of the Indian child and a petitioner merely follows that order. In re Guardianship of Eliza W., 304 Neb.
995, 938 N.W.2d 307 (2020).

43-1613.

When a referee makes a report and no exception is filed, the district court reviews the referee's report de novo on
the record; however, if an exception is filed, the party filing an exception is entitled to a hearing and the district
court as a court of equity has the discretion to allow the presentation of new or additional evidence at an exception
hearing. State on behalf of Lockwood v. Laue, 24 Neb. App. 909, 900 N.W.2d 582 (2017).

43-1801.

Under this section, "context" means the context of the statutory language and not the factual circumstances of an
individual's case. As such, persons who acted as grandparents but were not the "biological or adoptive parent of
[the] minor child's biological or adoptive parent" have no right to grandparent visitation under the grandparent
visitation statutes. Heiden v. Norris, 300 Neb. 171, 912 N.W.2d 758 (2018).

Grandparents' standing is predicated upon their satisfying the statutory definition of "grandparent" at the time
they filed their action for grandparent visitation. Dean D. v. Rachel S., 26 Neb. App. 678, 923 N.W.2d 87 (2018).

43-1802.

Modification of grandparent visitation may be ordered pursuant to subsection (3) of this section, subject to the
parties' receiving notice and having an opportunity to be heard. Krejci v. Krejci, 304 Neb. 302, 934 N.W.2d 179
(2019).

Because the order for temporary grandparent visitation at issue was not a final, appealable order, the appellate
court could not address whether such orders were permissible. Simms v. Friel, 302 Neb. 1,921 N.W.2d 369 (2019).

The grandparents' standing is predicated upon their satisfying the statutory definition of "grandparent” at the time
they filed their action for grandparent visitation. Dean D. v. Rachel S., 26 Neb. App. 678, 923 N.W.2d 87 (2018).

When grandparents sought grandparent visitation under subdivision (1)(b) of this section, their legally cognizable
interest was predicated upon the divorce of their grandchild's parents. The grandparents' legal basis for visitation
still existed because the grandchild's parents remained divorced. Thus, the grandparents' application for grandparent
visitation did not become moot, because they continued to have a legally cognizable interest in the outcome of
litigation, they sought to determine a question upon existing facts and rights, and the issues presented were still
alive. Dean D. v. Rachel S., 26 Neb. App. 678, 923 N.W.2d 87 (2018).

A court can order grandparent visitation only if the petitioning grandparent proves by clear and convincing
evidence that (1) there is, or has been, a significant beneficial relationship between the grandparent and the child;
(2) it is in the best interests of the child that such relationship continue; and (3) such visitation will not adversely
interfere with the parent-child relationship. Gatzemeyer v. Knihal, 25 Neb. App. 897, 915 N.W.2d 630 (2018).
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At the commencement of the case, grandparents had standing to seek visitation; however, the case became moot
when, during the pendency of the proceedings, the statutory requirements for grandparent visitation ceased to exist.
Muzzey v. Ragone, 20 Neb. App. 669, 831 N.W.2d 38 (2013).

Pursuant to subsection (2) of this section, a grandparent seeking visitation over the objection of a natural parent
must satisfy the statutory burden of proof to establish the existence of a significant beneficial relationship with the
child and that it will be in the best interests of the child to continue the relationship; the notion that a relationship
with biological grandparents is axiomatically in the best interests of a child is not sufficient. Vrtatko v. Gibson, 19
Neb. App. 83, 800 N.W.2d 676 (2011).

43-1803.

In an action for grandparent visitation, the noncustodial father has a statutory right to be served with a copy of
the petition and to be given notice of the trial. Davis v. Moats, 308 Neb. 757, 956 N.W.2d 682 (2021).

It is clear from the language of subdivision (2) of this section that both parents should be served with a copy of
the petition in an action for grandparent visitation. Davis v. Moats, 308 Neb. 757, 956 N.W.2d 682 (2021).

A noncustodial parent is entitled to be served and participate in grandparent visitation proceedings by virtue of
both subdivision (2) of this section and the parent's constitutionally protected parental rights. A noncustodial parent
is an indispensable party to grandparent visitation actions, and when the parent is not joined as a party, the court
lacks jurisdiction to consider such action. Morse v. Olmer, 29 Neb. App. 346, 954 N.W.2d 638 (2021).

43-2101.

Unless married, persons under 19 years of age are declared to be minors pursuant to subsection (1) of this section.
Johnson v. Johnson, 308 Neb. 623, 956 N.W.2d 261 (2021).

43-2922.

In a case where parents shared joint legal custody of the minor child, and neither parent had final decisionmaking
authority, the mother's unilateral decision to change the minor child's school was a willful violation of the decree of
dissolution of marriage. As such, this is a matter to be considered at an evidentiary hearing where the father could
offer evidence to demonstrate both that a violation of the court order occurred and that the violation was willful.
Vyhlidal v. Vyhlidal, 309 Neb. 376, 960 N.W.2d 309 (2021).

Joint legal custody is the joint authority and responsibility for making major decisions regarding the child's
welfare, while sole legal custody essentially establishes that one party will have the final say in such decisions.
Vyhlidal v. Vyhlidal, 309 Neb. 376, 960 N.W.2d 309 (2021).

The mother's decision to move the child 4 hours away deprived the father of his court-ordered parenting time.
Thus, the district court abused its discretion in failing to issue an order to show cause as to why the mother did not
willfully violate the decree of dissolution in regard to the father's parenting time. Vyhlidal v. Vyhlidal, 309 Neb.
376, 960 N.W.2d 309 (2021).

Where the parenting plan indicates the parties were to share joint legal custody of the minor child, and where
neither party was granted exclusive final decisionmaking authority, it is undisputed that the parties share mutual
authority for making fundamental decisions regarding the minor child's welfare, including choices regarding
education, such as where the minor child will attend school. Vyhlidal v. Vyhlidal, 309 Neb. 376, 960 N.W.2d 309
(2021).

"Domestic intimate partner abuse," pursuant to subdivision (8) of this section, requires both attempting to cause
or intentionally and knowingly causing bodily injury with or without a dangerous instrument to a family or
household member and a pattern or history of abuse. Blank v. Blank, 303 Neb. 602, 930 N.W.2d 523 (2019).

Joint legal custody is separate and distinct from joint physical custody, and an appellate court will address each
separately. Donald v. Donald, 296 Neb. 123, 892 N.W.2d 100 (2017).

An order governing custody was an award of "joint physical custody," rather than an award of "sole physical
custody" to the mother, although the trial court referred to it as an award of "sole physical custody," where the
custody order granted the father parenting time that amounted to seven overnights out of fourteen, and each parent
was granted continuous blocks of parenting time for significant periods. State on behalf of Emery W. v. Michael
W., 28 Neb. App. 956, 951 N.W.2d 177 (2020).
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43-2923.

A 15-year-old child's custody preference and the reasoning behind such preference is entitled to consideration but
is not controlling in the determination of custody. Leners v. Leners, 302 Neb. 904, 925 N.W.2d 704 (2019).

The best interests considerations for determining custody and the best interests considerations for determining
removal become intertwined when a change in custody necessarily includes the relocation of the child's primary
residence to another state. Burton v. Schlegel, 29 Neb. App. 393, 954 N.W.2d 645 (2021).

Based on subdivision (6) of this section, when determining the best interests of the child in deciding custody, a
court must consider, at a minimum, (1) the relationship of the minor child to each parent prior to the commencement
of the action; (2) the desires and wishes of a sufficiently mature child, if based on sound reasoning; (3) the general
health, welfare, and social behavior of the child; (4) credible evidence of abuse inflicted on any family or household
member; and (5) credible evidence of child abuse or neglect or domestic intimate partner abuse. Chmelka v.
Chmelka, 29 Neb. App. 265, 953 N.W.2d 288 (2020).

The best interests of a child require a parenting plan that provides for a child's safety, emotional growth, health,
stability, physical care, and regular school attendance and which promotes a child's continued contact with his or
her families and parents who have shown the ability to act in the child's best interests. Chmelka v. Chmelka, 29
Neb. App. 265, 953 N.W.2d 288 (2020).

The trial court was required to make written findings in a marital dissolution proceeding as to why the parties'
stipulated parenting plan was not in the children's best interests, and beyond the court's statement that it did not
approve of the parties' sharing joint decisionmaking authority over their children, the dissolution decree provided
no written findings explaining why it rejected and modified the stipulated parenting plan. Cook v. Cook, 26 Neb.
App. 137,918 N.W.2d 1 (2018).

The best interests of a child require that the child's family remain appropriately active and involved in parenting
with safe, appropriate, and continuing quality contact between the child and the child's family when they have shown
the ability to act in the best interests of the child and have shared in the responsibilities of raising the child.
Thompson v. Thompson, 24 Neb. App. 349, 887 N.W.2d 52 (2016).

This section of the Nebraska Parenting Act sets forth a nonexhaustive list of factors to be considered in
determining the best interests of a child in regard to custody. Such factors include the relationship of the minor child
with each parent, the desires of the minor child, the general health and well-being of the minor child, and credible
evidence of abuse inflicted on the child by any family or household member. Floerchinger v. Floerchinger, 24 Neb.
App. 120, 883 N.W.2d 419 (2016).

While the wishes of a child are not controlling in the determination of custody, if a child is of sufficient age and
has expressed an intelligent preference, the child's preference is entitled to consideration. Floerchinger v.
Floerchinger, 24 Neb. App. 120, 883 N.W.2d 419 (2016).

The trial court did not err in considering an 8 1/2-year-old child's wishes regarding custody, where there was no
evidence that the court regarded the child's wishes as determinative of its decision and the child was of an age of
comprehension and displayed sound reasoning. Kenner v. Battershaw, 24 Neb. App. 58, 879 N.W.2d 409 (2016).

Although there was no evidence that the mother was currently engaged in abusive behaviors or an abusive
relationship, the trial court acted within its discretion in finding that the father's custody was in the best interests of

the child based on the mother's history of domestic violence, previous removal of a child, and the mother's
questionable rehabilitation. State on behalf of Keegan M. v. Joshua M., 20 Neb. App. 411, 824 N.W.2d 383 (2012).

43-2924.

The Parenting Act applied because the action was filed after January 1, 2008, and because parenting functions for
a child were at issue. Citta v. Facka, 19 Neb. App. 736, 812 N.W.2d 917 (2012).

43-2929.

Pursuant to subdivision (1)(b)(ix) of this section, the district court did not abuse its discretion in ordering the
mother to attend an anger management course and counseling to address her coparenting issues. Schriner v.
Schriner, 25 Neb. App. 165, 903 N.W.2d 691 (2017).
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Although the trial court's order did not attach a parenting plan and did not address several determinations under
subdivision (1)(b) of this section, such error did not deprive the appellate court of jurisdiction where the order
addressed custody, telephone visitation, and alternating weekend and holiday visitation. Citta v. Facka, 19 Neb.
App. 736, 812 N.W.2d 917 (2012).

43-2930.

Pursuant to subdivision (2)(e) of this section, the district court did not abuse its discretion in ordering the mother
to attend an anger management course and counseling to address her coparenting issues. Schriner v. Schriner, 25
Neb. App. 165,903 N.W.2d 691 (2017).

43-2932.

In awarding custody of a child, special written findings that a child and other parent can be adequately protected
from harm are required if a parent is found to have engaged in "domestic intimate partner abuse," which means
attempting to cause or intentionally and knowingly causing bodily injury with or without a dangerous instrument to
a family or household member and a pattern or history of abuse. Blank v. Blank, 303 Neb. 602, 930 N.W.2d 523
(2019).

Regardless of when the parent was convicted of third degree domestic assault, where the district court was
presented with evidence of that conviction during modification proceedings, it was required to comply with this
section in making a custody determination. Flores v. Flores-Guerrero, 290 Neb. 248, 859 N.W.2d 578 (2015).

Threatening to cause or actually causing bodily injury to a spouse or former spouse qualifies as domestic intimate
partner abuse. Flores v. Flores-Guerrero, 290 Neb. 248, 859 N.W.2d 578 (2015).

Where a preponderance, or the greater weight, of the evidence demonstrates that a parent has committed one of
the listed actions, the obligations of this section are mandatory. Flores v. Flores-Guerrero, 290 Neb. 248, 859
N.W.2d 578 (2015).

The district court did not abuse its discretion by ordering therapeutic and supervised parenting time for the father.
The ability to transition to unsupervised parenting time was in the father's control. He simply needed to demonstrate
that he would no longer engage in manipulative or alienating behavior which adversely impacted the children's
relationship with their mother. Wright v. Wright, 29 Neb. App. 787, 961 N.W.2d 834 (2021).

When a parent has committed domestic intimate partner abuse, subsection (3) of this section requires the district
court to make special written findings that the child and other parent can be adequately protected from harm before
ordering legal or physical custody to be given to that parent. Fales v. Fales, 25 Neb. App. 868, 914 N.W.2d 478
(2018).

The requirement to make special written findings that the child and the "other parent" can be adequately protected
from harm if child custody is awarded to the parent with a record of domestic abuse applies to instances where
domestic abuse occurred between the parents of the child or children at issue, where it is necessary to ensure that
there is no future domestic abuse to the "other parent." This section does not apply to a case in which one parent's
conviction for domestic abuse was the result of an incident with a prior or estranged domestic intimate partner, who
is not a party in the current action. State on behalf of Dawn M. v. Jerrod M., 22 Neb. App. 835, 861 N.W.2d 755
(2015).

43-2933.

To overcome the "bursting bubble" presumption set forth in subdivision (1)(c) of this section, a custodial parent
must produce evidence that, even with a sex offender's access, the child or children are not at significant risk. If the
evidence is produced, the presumption disappears and the trial court must weigh the evidence presented free from
any legal presumptions. Hopkins v. Hopkins, 294 Neb. 417, 883 N.W.2d 363 (2016).

Pursuant to subsection (2) of this section, no person shall be granted custody, parenting time, visitation, or other
access with a child if the person has been convicted under section 28-319 (first degree sexual assault) and the child
was conceived as a result of that violation. In re Interest of Danajah G. et al., 23 Neb. App. 244, 870 N.W.2d 432
(2015).

Subsection (2) of this section applies to cases under the Nebraska Juvenile Code when parenting functions are at

issue under chapter 42 of the Nebraska Revised Statutes. In re Interest of Danajah G. et al., 23 Neb. App. 244, 870
N.W.2d 432 (2015).
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Subsection (2) of this section does not provide for any exception to or discretion in its mandatory language. In re
Interest of Danajah G. et al., 23 Neb. App. 244, 870 N.W.2d 432 (2015).

Subsection (2) of this section falls under the Parenting Act, section 43-2920 et seq., and not under the Nebraska
Juvenile Code, section 43-245 et seq. In re Interest of Danajah G. et al., 23 Neb. App. 244, 870 N.W.2d 432 (2015).

A person seeking a change in custody based upon "material" changes in circumstances cannot piggyback such
alleged material changes on the statutorily deemed change in circumstances provided by this section. Hopkins v.
Hopkins, 23 Neb. App. 174, 869 N.W.2d 390 (2015).

If an attempt to change custody is not successful pursuant to this section, then as to any other grounds for
modification alleged, the party seeking the modification in custody bears the burden of showing a material change
of circumstances affecting the best interests of the child. Hopkins v. Hopkins, 23 Neb. App. 174, 869 N.W.2d 390
(2015).

43-4505.

Immigration relief services, under subdivision (3)(h) of this section, is an exception where the Department of
Health and Human Services may offer immigration assistance to unlawful aliens until they are 21 years old. E.M.
v. Nebraska Dept. of Health & Human Servs., 306 Neb. 1, 944 N.W.2d 252 (2020).

44-3,128.01.

This section does not preempt the common fund doctrine. Hauptman, O'Brien v. Auto-Owners Ins. Co., 29 Neb.
App. 662, 958 N.W.2d 428 (2021).

This section meets the standard of legislative reasonableness and is therefore constitutional and enforceable.
Hauptman, O'Brien v. Auto-Owners Ins. Co., 29 Neb. App. 662, 958 N.W.2d 428 (2021).

45-103.

Where offsetting claims and counterclaims were tried separately, postjudgment interest did not begin to accrue
until all claims were tried and reduced to a single judgment. VKGS v. Planet Bingo, 309 Neb. 950, 962 N.W.2d 909
(2021).

45-103.02.

Recovery of prejudgment interest under this section is limited to claims that are liquidated. Mogensen Bros. Land
& Cattle Co. v. Mogensen, 29 Neb. App. 56, 952 N.W.2d 688 (2020).

45-104.

Compliance with Neb. Ct. R. Pldg. § 6-1108(a) is not determinative where entitlement to interest is based on
statute and the adverse party had notice and an opportunity to be heard prior to judgment. McGill Restoration v.
Lion Place Condo. Assn., 309 Neb. 202, 959 N.W.2d 251 (2021).

Section 45-103.02(1) and (2) and this section provide alternate and independent means of recovering prejudgment
interest, each with different criteria for the recovery of prejudgment interest, and none makes the recovery of
prejudgment interest contingent on proof of another. McGill Restoration v. Lion Place Condo. Assn., 309 Neb. 202,
959 N.W.2d 251 (2021).

Compliance with Neb. Ct. R. Pldg. § 6-1108(a) is not determinative where entitlement to interest is based on
statute and the adverse party had notice and an opportunity to be heard prior to judgment. AVG Partners I v. Genesis

Health Clubs, 307 Neb. 47, 948 N.W.2d 212 (2020).

Prejudgment interest can be recovered on a lease, although the statute's provisions may be superseded by terms
set forth in the lease. AVG Partners I v. Genesis Health Clubs, 307 Neb. 47, 948 N.W.2d 212 (2020).

Whether a claim is liquidated or unliquidated is immaterial with respect to a litigant's ability to recover
prejudgment interest under this section. AVG Partners I v. Genesis Health Clubs, 307 Neb. 47, 948 N.W.2d 212
(2020).

47-503.
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Spending time in a treatment facility and spending time in jail are not the same, and this section specifically refers
to credit for time spent in jail. State v. McCain, 29 Neb. App. 981, 961 N.W.2d 576 (2021).

48-120.

An employer may contest any future workers' compensation claims for medical treatment on the basis that such
treatment is unrelated to the original work-related injury or occupational disease, or that the treatment is unnecessary
or inapplicable, only after a Form 50 physician has been appointed and prescribed treatment. Rogers v. Jack's Supper
Club, 308 Neb. 107, 953 N.W.2d 9 (2021).

48-121.

An employee suffering a below-the-knee amputation was not entitled to consecutive amounts of disability benefits
for the loss of his five toes, his foot, and his leg, because subdivision (3) of this section explicitly states that a below-
the-knee amputation is the equivalent of a loss of a foot and because, as a general rule, a party may not have double
recovery for a single injury. Melton v. City of Holdrege, 309 Neb. 385, 960 N.W.2d 298 (2021).

48-125.

A reasonable controversy existed due to an unanswered question of law regarding the timing of permanent
disability payments in a case involving an amputation. Melton v. City of Holdrege, 309 Neb. 385, 960 N.W.2d 298
(2021).

48-162.01.

The workers' compensation court did not clearly err in denying vocational rehabilitation benefits to an employee
who had secured substantial gainful employment but who desired an award of vocational rehabilitation in case he
became unable to continue his present employment. Melton v. City of Holdrege, 309 Neb. 385, 960 N.W.2d 298
(2021).

48-180.

This section does not limit the reasons for which a compensation court may modify its findings, order, award, or
judgment. Parks v. Hy-Vee, 307 Neb. 927, 951 N.W.2d 504 (2020).

48-185.

Based on this section, a judgment, order, or award of the compensation court may be modified, reversed, or set
aside only upon the grounds that (1) the compensation court acted without or in excess of its powers; (2) the
judgment, order, or award was procured by fraud; (3) there is not sufficient competent evidence in the record to
warrant the making of the judgment, order, or award; or (4) the findings of fact by the compensation court do not
support the order or award. Arroyo v. Caring for People Servs., 29 Neb. App. 93, 952 N.W.2d 11 (2020).

48-824.

In determining whether a topic is covered by an agreement, an appellate court considers whether the topic is
within the compass of the terms of the agreement or it is instead wholly absent or contained in so broad and vague
a reservation as to negate the requirement of bargaining in good faith regarding subjects of mandatory bargaining.
Fraternal Order of Police v. City of York, 309 Neb. 359, 960 N.W.2d 315 (2021).

48-1114.

Employees who complained about coworkers' alleged unlawful practices failed to establish a prima facie case of
retaliation because subdivision (1)(c) of this section refers to an unlawful practice of the employer and does not
protect an employee's opposition to the unlawful activities of fellow employees. Baker-Heser v. State, 309 Neb.
979, 963 N.W.2d 59 (2021).

64-201.
A notary public or other authorized officer should use a traditional jurat (long or short) to certify the administration

of an oath or affirmation and employ an acknowledgment for documents requiring that type of proof. AVG Partners
I v. Genesis Health Clubs, 307 Neb. 47, 948 N.W.2d 212 (2020).
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67-404.

Under subsection (1) of this section, relations among the partners and between the partners and the partnership
are also governed by the partnership agreement. Fredericks Peebles v. Assam, 300 Neb. 670, 915 N.W.2d 770
(2018).

67-445.

Based on this section, partners are entitled to an accounting upon the winding up of the business of a partnership.
Mogensen Bros. Land & Cattle Co. v. Mogensen, 29 Neb. App. 56, 952 N.W.2d 688 (2020).

68-919.

The Department of Health and Human Services may recover from a Medicaid recipient's estate sums paid on the
recipient's behalf for room and board and other "nonmedical" expenses at nursing facilities. In re Estate of Vollmann,
296 Neb. 659, 896 N.W.2d 576 (2017).

Under the Medical Assistance Act, where a Medicaid recipient is not survived by a spouse or by a child who is
either under the age of 21 or blind or totally and permanently disabled and where no undue hardship as provided in
the Department of Health and Human Services' rules and regulations would result, the beneficiaries of a recipient's
estate are not entitled to an inheritance at the public's expense. In re Estate of Vollmann, 296 Neb. 659, 896 N.W.2d
576 (2017).

69-2301.

The scope of the Disposition of Personal Property Landlord and Tenant Act is not so narrowly confined as to
exclude commercial leases; as such, the act applies in commercial lease cases. Pan v. IOC Realty Specialist, 301
Neb. 256, 918 N.W.2d 273 (2018).

69-2302.

"Landlord," as defined under this section as the "owner, lessor, or sublessor of furnished or unfurnished premises,
including self-service storage units or facilities," does not limit the application of the Disposition of Personal
Property Landlord and Tenant Act to self-service storage units or facilities, but, rather, relates to the inclusion of
those two types of facilities indicating a nonexclusive list of example applications. Pan v. IOC Realty Specialist,
301 Neb. 256, 918 N.W.2d 273 (2018).

"Tenant," as defined under this section as a person entitled under a rental agreement to occupy any premises for
rent or storage uses to the exclusion of others "whether such premises are used as a dwelling unit or self-service
storage unit or facility or not," does not limit the application of the Disposition of Personal Property Landlord and
Tenant Act to leases in nature of dwelling unit or self-service storage unit. Rather, the language "whether or not"
indicates that it is not important which of the possibilities were true. Pan v. IOC Realty Specialist, 301 Neb. 256,
918 N.W.2d 273 (2018).

The definition of landlord under this section clearly includes agents under its scope. Pan v. IOC Realty Specialist,
301 Neb. 256, 918 N.W.2d 273 (2018).

69-2307.

Giving the word "former" its plain and ordinary meaning, "former tenant" under this section includes any past
tenant to whom the property may have belonged. Pan v. IOC Realty Specialist, 301 Neb. 256, 918 N.W.2d 273
(2018).

Reading this section in conjunction with section 69-2312, a landlord would not be required to relinquish property
to any party that is either (1) not a former tenant or (2) not a person who is reasonably believed by the landlord to
be the owner of the personal property at issue. Pan v. IOC Realty Specialist, 301 Neb. 256, 918 N.W.2d 273 (2018).

The purpose of this section is to protect landlords from liability to the owners of personal property when the
landlord erroneously surrenders property to a party other than the true owner but who the landlord reasonably
believed was the owner. Conversely, if the requesting party is not a former tenant or a person that the landlord
reasonably believes owns the personal property, the landlord would not be protected from liability under this section.
Pan v. IOC Realty Specialist, 301 Neb. 256, 918 N.W.2d 273 (2018).

129 2022 Cumulative Supplement



ANNOTATIONS

69-2312.

Under this section, the phrase "value of the personal property" in its relation to "[a]ctual damages" is the fair
market value of the property at the time the tenant's property is improperly detained by the landlord. Pan v. IOC
Realty Specialist, 301 Neb. 256, 918 N.W.2d 273 (2018).

69-2433.

A conviction for violating an Oklahoma statute prohibiting the transportation of a loaded pistol, rifle, or shotgun
in a landborne motor vehicle over a public highway was sufficiently similar to section 37-522 to justify the denial
of a concealed handgun permit application under subsection (8) of this section. Shurigar v. Nebraska State Patrol,
293 Neb. 606, 879 N.W.2d 25 (2016).

70-655.

A discount provided only to wholesale customers who renewed their contractual relationship with Nebraska
Public Power District was not discriminatory under the circumstances. In re Application of Northeast Neb. Pub.
Power Dist., 300 Neb. 237, 912 N.W.2d 884 (2018).

70-1008.

"Reintegration" for the purposes of section 70-1010 means "to restore to unity after disintegration" and is distinct
from any accompanying loss of revenue that might be associated with a loss of load following a transfer of electrical
services under this section and section 70-1010. In re Application of City of Neligh, 299 Neb. 517, 909 N.W.2d 73
(2018).

70-1010.

"Reintegration" for the purposes of this section means "to restore to unity after disintegration" and is distinct from
any accompanying loss of revenue that might be associated with a loss of load following a transfer of electrical
services under section 70-1008 and this section. In re Application of City of Neligh, 299 Neb. 517, 909 N.W.2d 73
(2018).

70-1301.

The Nebraska Power Review Board's jurisdiction to resolve wholesale electric rate disputes extends to contractual
issues intertwined with such disputes. City of Sidney v. Municipal Energy Agency of Neb., 301 Neb. 147, 917
N.W.2d 826 (2018).

70-1306.

This section makes the Commercial Arbitration Rules of the American Arbitration Association, as amended and
in effect March 1, 1977, the default procedural rules governing arbitration. City of Sidney v. Municipal Energy
Agency of Neb., 301 Neb. 147,917 N.W.2d 826 (2018).

This section provides an arbitration board with the authority to allow a party to amend its notice, substantive or
not, at any time in the arbitrative proceedings. City of Sidney v. Municipal Energy Agency of Neb., 301 Neb. 147,
917 N.W.2d 826 (2018).

70-1327.

Despite de novo review, when credible evidence is in conflict on material issues of fact, the appellate court will
consider and may give weight to the fact that the arbitration board under section 70-1301 et seq. observed the
witnesses and accepted one version of the facts over another. In re Application of Northeast Neb. Pub. Power Dist.,
300 Neb. 237,912 N.W.2d 884 (2018).

On an appeal from the decision of an arbitration board convened under section 70-1301 et seq., trial in the

appellate court is de novo on the record. In re Application of Northeast Neb. Pub. Power Dist., 300 Neb. 237, 912
N.W.2d 884 (2018).

71-445.
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The State has not waived its sovereign immunity for claims arising under the Health Care Facility Licensure Act.
Baker-Heser v. State, 309 Neb. 979, 963 N.W.2d 59 (2021).

71-947.

An attorney validly appointed by a court to assist an indigent subject in a habeas corpus proceeding challenging
the subject's custody or treatment under the Sex Offender Commitment Act is entitled to attorney fees. D.I. v.
Gibson, 295 Neb. 903, 890 N.W.2d 506 (2017).

71-1214.

The proper procedure to be followed when taking an appeal from a final order of the district court under this
section is the general appeal procedure set forth in section 25-1912. In re Interest of L.T., 295 Neb. 105, 886 N.W.2d
525 (2016).

75-109.01.

Under subsection (2) of this section, the Public Service Commission's authority to regulate public grain
warehouses is purely statutory, in contrast to its plenary authority to regulate common carriers under the state
Constitution. Amend v. Nebraska Pub. Serv. Comm., 298 Neb. 617, 905 N.W.2d 551 (2018).

75-110.

The Public Service Commission has authority to take actions affecting parties subject to its jurisdiction if such
action is taken pursuant to a statute. In re Application No. OP-0003, 303 Neb. 872, 932 N.W.2d 653 (2019).

75-134.02.

The words "file" and "filing" in this section mean that a motion for reconsideration must be in the possession of
the Public Service Commission within 10 days after the effective date of the order in order to suspend the time for
filing a notice of intention to appeal. In re App. No. C-4973 of Skrdlant, 305 Neb. 635, 942 N.W.2d 196 (2020).

75-136.

An appellate court reviews an order of the Nebraska Public Service Commission de novo on the record. In re
Application No. OP-0003, 303 Neb. 872, 932 N.W.2d 653 (2019).

75-362.

Pursuant to subdivision (31) of this section, when distinguishing between a motor carrier and a broker, the
determinative question is whether the disputed party accepted legal responsibility to transport the shipment. Sparks
v. M&D Trucking, 301 Neb. 977, 921 N.W.2d 110 (2018).

Even if the regulatory scheme governing intrastate motor carriers was applicable to common-law concepts of
respondeat superior liability in a tort action, a general contractor that was a registered motor carrier, and that hired
another registered motor carrier to transport construction debris, was not the statutory employer of the hired carrier
or its truckdriver and, thus, could not be held vicariously liable to automobile passenger who was injured in a
collision with the hired carrier's truck while the driver was under the influence of drugs; regulatory scheme
contemplated a relationship between a registered motor carrier and a private truck owner or driver that was not a
registered motor carrier, and did not impose an agency relationship when the independent contractor was also a
registered motor carrier. Cruz v. Lopez, 301 Neb. 531, 919 N.W.2d 479 (2018).

Under the plain language of "employee" and "employer," as used in the statutes governing intrastate motor carriers
and adopting certain federal motor carrier safety regulations, a registered motor carrier that is also an employer of

the drivers of its commercial motor vehicles cannot at the same time be the statutory employee of another motor
carrier acting as a general contractor for a particular job. Cruz v. Lopez, 301 Neb. 531, 919 N.W.2d 479 (2018).

75-363.

A motor carrier may combine more than one policy, and use more than one method, to meet the minimum financial
responsibility requirements. Shelter Ins. Co. v. Gomez, 306 Neb. 607, 947 N.W.2d 92 (2020).
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Compliance with the minimum financial responsibility requirements in this section is the responsibility of the
motor carrier, not the insurer. Shelter Ins. Co. v. Gomez, 306 Neb. 607, 947 N.W.2d 92 (2020).

This section does not regulate the terms and conditions of insurance policies. Shelter Ins. Co. v. Gomez, 306 Neb.
607, 947 N.W.2d 92 (2020).

76-106.

This section eliminates common-law technicalities and exactions regarding the language used to make a
reservation in a deed; whether a provision is a reservation does not depend upon the use of a particular word but
upon the character and effect of the provision itself. Walters v. Sporer, 298 Neb. 536, 905 N.W.2d 70 (2017).

76-2,120.

If a conveyance of real property is not made in compliance with this section, the purchaser shall have a cause of
action against the seller and may recover the actual damages, court costs, and reasonable attorney fees. Hutchison
v. Kula, 27 Neb. App. 96, 927 N.W.2d 373 (2019).

Sellers must complete the disclosure statement to the best of their belief and knowledge as of the date it was
completed and signed, and as they are otherwise required by law to update before closing on the property. Hutchison
v. Kula, 27 Neb. App. 96, 927 N.W.2d 373 (2019).

To state a cause of action under this section, the buyer must plead and prove either that the seller failed to provide
a disclosure statement or that the statement contained knowingly false disclosures by the seller. Hutchison v. Kula,
27 Neb. App. 96, 927 N.W.2d 373 (2019).

76-705.

This section includes compensation for property that is damaged, in addition to property that is taken. Russell v.
Franklin County, 27 Neb. App. 684, 934 N.W.2d 517 (2019).

A job is not the type of property for which inverse condemnation claims can be brought. Craw v. City of Lincoln,
24 Neb. App. 788, 899 N.W.2d 915 (2017).

76-717.

This section provides that only when a district court orders an appealing party to file a petition on appeal does it
become necessary for the court to impose such sanctions as are reasonable. Pinnacle Enters. v. City of Papillion,
302 Neb. 297, 923 N.W.2d 372 (2019).

76-726.

An affidavit is admissible to introduce evidence relating to an award of attorney fees under this section.
TransCanada Keystone Pipeline v. Nicholas Family, 299 Neb. 276, 908 N.W.2d 60 (2018).

"Incurred" under the plain language of this section means that landowners be indebted to counsel for services
rendered and that the fees charged be reasonable. TransCanada Keystone Pipeline v. Nicholas Family, 299 Neb.
276, 908 N.W.2d 60 (2018).

Landowners seeking the reimbursement of fees owed under this section need not show that the fees sought were
actually paid, but only that they were actually incurred. TransCanada Keystone Pipeline v. Nicholas Family, 299
Neb. 276, 908 N.W.2d 60 (2018).

76-876.

The Nebraska Nonprofit Corporation Act applies broadly to all nonprofit corporations, whereas the Nebraska
Condominium Act applies only to condominium regimes and condominium owners. To the extent that there is
conflict between two statutes on the same subject, the specific statute controls over the general statute. Dunbar v.

Twin Towers Condo. Assn., 26 Neb. App. 354, 920 N.W.2d 1 (2018).

This section does not confer on condominium owners the right to make copies of all records; rather, it gives them
the right to examine all of them. Dunbar v. Twin Towers Condo. Assn., 26 Neb. App. 354, 920 N.W.2d 1 (2018).
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This section, rather than the Nebraska Nonprofit Corporation Act, controls a condominium owner's right to
examine all financial and other records of its association. Dunbar v. Twin Towers Condo. Assn., 26 Neb. App. 354,
920 N.W.2d 1 (2018).

76-1006.

Section 76-1012 provides a trustor the ability to cure a default on an obligation secured by a trust deed prior to a
trustee's sale and have the trust deed reinstated. While section 76-1012 contemplates and references the filing of a
notice of default, it does not itself require the notice of default or specify the necessary contents of a notice of
default, which requirements are set forth in this section. Section 76-1012 adds no additional requirements for notices
of default to those in this section. First Nat. Bank North Platte v. Cardenas, 299 Neb. 497, 909 N.W.2d 79 (2018).

This section imposes the requirement for notices of default, while section 76-1012 provides the means by which
a trustor may cure the default of an obligation secured by a trust deed. First Nat. Bank North Platte v. Cardenas, 299
Neb. 497, 909 N.W.2d 79 (2018).

This section includes detailed requirements that a trustee must satisfy prior to exercising the power of sale in a
trust deed. A trustee must file with the county register of deeds a notice of default identifying the trust deed, stating
that a breach of the obligation secured by the trust deed has occurred, setting forth the nature of the breach, and
stating its election to sell the property to satisfy the obligation. First Nat. Bank North Platte v. Cardenas, 299 Neb.
497,909 N.W.2d 79 (2018).

76-1008.

A proper reading of this section provides that unless the person or institution is a party to the trust deed at issue,
that person or institution is not entitled to notice unless it is requested under subsection (1) of this section. First Neb.
Ed. Credit Union v. U.S. Bancorp, 293 Neb. 308, 877 N.W.2d 578 (2016).

76-1012.

Section 76-1006 imposes the requirement for notices of default, while this section provides the means by which
a trustor may cure the default of an obligation secured by a trust deed. First Nat. Bank North Platte v. Cardenas, 299
Neb. 497, 909 N.W.2d 79 (2018).

This section provides a trustor the ability to cure a default on an obligation secured by a trust deed prior to a
trustee's sale and have the trust deed reinstated. While this section contemplates and references the filing of a notice
of default, it does not itself require the notice of default or specify the necessary contents of a notice of default,
which requirements are set forth in section 76-1006. This section adds no additional requirements for notices of
default to those in section 76-1006. First Nat. Bank North Platte v. Cardenas, 299 Neb. 497, 909 N.W.2d 79 (2018).

This section provides that in order to cure a default, the trustor must pay to the beneficiary the entire amount then
due. Thus, a default must be cured by tendering payment. A tender of payment is more than being willing and able
to pay. It is an offer to perform, coupled with the present ability of immediate performance, which, were it not for
the refusal of cooperation by the party to whom tender is made, would immediately satisfy the condition or
obligation for which the tender is made. First Nat. Bank North Platte v. Cardenas, 299 Neb. 497, 909 N.W.2d 79
(2018).

76-1013.

This section provides a mechanism for creditors to recover a deficiency judgment for amounts still due and owing
after a trustee's sale. First Nat. Bank North Platte v. Cardenas, 299 Neb. 497, 909 N.W.2d 79 (2018).

Under this section, a below fair market value sale would reduce the amount the creditor could recover in a
deficiency action. But, depending upon the mathematics of the transaction, a below market sale would not

necessarily be a total bar to a recovery of a deficiency. First Nat. Bank North Platte v. Cardenas, 299 Neb. 497, 909
N.W.2d 79 (2018).

76-1418.

A tenant who accepts possession and lives on the property for several months thereafter does not have a claim
under this section, because the duties described in this section pertain to the "commencement" of the lease term.
Vasquez v. CHI Properties, 302 Neb. 742, 925 N.W.2d 304 (2019).

76-1419.
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The duties set forth in this section to comply with minimum housing codes materially affecting health and safety
and to "put and keep" the premises in a fit and habitable condition are not limited under the plain language to
conditions arising after commencement of the lease term. Vasquez v. CHI Properties, 302 Neb. 742, 925 N.W.2d
304 (2019).

76-1425.

So long as a tenant has given notice when required by section 76-1419, a tenant can seek damages or injunctive
relief under subsection (2) of this section without sending notice under subsection (1) of this section specifying that
the rental agreement will terminate upon a date not less than 30 days after receipt of the notice of the breach, if not
remedied within 14 days. Vasquez v. CHI Properties, 302 Neb. 742, 925 N.W.2d 304 (2019).

The conjunction "and" in subsection (2) of this section "serves to vest a tenant with two distinct options for relief"

and does not require that both be pursued in order to pursue either. Vasquez v. CHI Properties, 302 Neb. 742, 925
N.W.2d 304 (2019).

76-1439.

A separate action for termination of a rental agreement is not a prerequisite to termination under this section.
Vasquez v. CHI Properties, 302 Neb. 742, 925 N.W.2d 304 (2019).

76-2005.

A right of first refusal is a nonvested property interest. Walters v. Sporer, 298 Neb. 536, 905 N.W.2d 70 (2017).
77-101.

This section did not require the definition of "[d]epreciable tangible personal property" in section 77-119 to be

used to define "depreciable repairs or parts" in section 77-2708.01, because the term "repairs" in section 77-2708.01
made the phrases contextually different. Farmers Co-op v. State, 296 Neb. 347, 893 N.W.2d 728 (2017).

77-119.

Section 77-101 did not require the definition of "[d]epreciable tangible personal property" in this section to be
used to define "depreciable repairs or parts" in section 77-2708.01, because the term "repairs" in section 77-2708.01
made the phrases contextually different. Farmers Co-op v. State, 296 Neb. 347, 893 N.W.2d 728 (2017).

77-202.

A conservation group qualified as a "charitable organization" for purposes of subdivision (1)(d) of this section.
Platte River Crane Trust v. Hall Cty. Bd. of Equal., 298 Neb. 970, 906 N.W.2d 646 (2018).

A tax exemption for charitable use is allowed because those exemptions benefit the public generally and the
organization performs services which the state is relieved pro tanto from performing. Platte River Crane Trust v.
Hall Cty. Bd. of Equal., 298 Neb. 970, 906 N.W.2d 646 (2018).

77-1327.

Section 77-5027(3) does not require the Property Tax Administrator to set out every property sale that the
Department of Revenue's assessment division has included in its statistical analyses under subsection (3) of this
section. County of Webster v. Nebraska Tax Equal. & Rev. Comm., 296 Neb. 751, 896 N.W.2d 887 (2017).

The Property Tax Administrator's required reports under subsection (3) of this section are competent evidence to
support an equalization order under section 77-5026 without including the sales file information for each real
property transaction. Accordingly, in a show cause hearing under section 77-5026, a county has the burden to
demonstrate that the Tax Equalization and Review Commission should not rely on the reports. County of Webster
v. Nebraska Tax Equal. & Rev. Comm., 296 Neb. 751, 896 N.W.2d 887 (2017).

77-1343.

The county assessor's valuation of homesite acres was not arbitrary, capricious, or unreasonable, where the
valuation was based on the sale of similarly sized parcels within the same market and where sufficient differences
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justified the $14,000 difference in valuation from another nearby property. Burdess v. Washington Cty. Bd. of
Equal., 298 Neb. 166, 903 N.W.2d 35 (2017).

The county assessor's valuation of wasteland was not arbitrary, capricious, or unreasonable, where the valuation
was based on a market analysis of arm's-length sales of property sold, subject to certain probable and legal
agricultural purposes and uses. Burdess v. Washington Cty. Bd. of Equal., 298 Neb. 166, 903 N.W.2d 35 (2017).

The special valuation statutes were enacted because of the economic impact that urban development and other
nonagricultural development have on neighboring agricultural and horticultural land. Special valuation protects
persons engaged in agricultural endeavors from excessive tax burdens that might force them to discontinue those
endeavors. Burdess v. Washington Cty. Bd. of Equal., 298 Neb. 166, 903 N.W.2d 35 (2017).

77-1344.

The greenbelt tax status of agricultural land does not qualify as particular evidence rural character. County of
Sarpy v. City of Gretna, 309 Neb. 320, 960 N.W.2d 272 (2021).

77-1507.01.

A presumption exists that a county board of equalization has faithfully performed its official duties in making a
property tax assessment and has acted upon sufficient competent evidence to justify its action. The presumption
disappears when competent evidence to the contrary is presented. Once the presumption is rebutted, whether the
valuation assessed is reasonable becomes a question of fact based on all of the evidence. Cain v. Custer Cty. Bd. of
Equal., 298 Neb. 834, 906 N.W.2d 285 (2018).

When the Tax Equalization and Review Commission hears a property tax protest and performs the factfinding
functions that a county board of equalization would have if the county had timely provided notice to the taxpayer,
the taxpayer's burden of persuasion is by a preponderance of the evidence. Cain v. Custer Cty. Bd. of Equal., 298
Neb. 834, 906 N.W.2d 285 (2018).

77-1801.

Under this section, properties with delinquent real estate taxes on or before the first Monday of March may be
sold at a tax sale. HBI, L.L.C. v. Barnette, 305 Neb. 457, 941 N.W.2d 158 (2020).

Actions challenging title obtained via a tax deed are governed by statute. Adair Holdings v. Johnson, 304 Neb.
720, 936 N.W.2d 517 (2020).

77-1807.

The successful bidder under the bid-down procedure acquires only an interest in the undivided percentage of the
real estate. Adair Asset Mgmt. v. Terry's Legacy, 293 Neb. 32, 875 N.W.2d 421 (2016).

77-1824.

A property owner may redeem a property sold at a tax sale with payment of the amount noted on the tax certificate,
other taxes subsequently paid, and interest. HBI, L.L.C. v. Barnette, 305 Neb. 457, 941 N.W.2d 158 (2020).

If a property sold at a tax sale has not been redeemed after 3 years, there are two methods by which the holder of
a tax certificate may acquire a deed to the property: the tax deed method and judicial foreclosure. HBI, L.L.C. v.
Barnette, 305 Neb. 457, 941 N.W.2d 158 (2020).

A tax deed holder's misstatement of the time available for the redemption provided in a notice rendered the tax
deed invalid, regardless of whether the record owner relied on the misstatement. Adair Holdings v. Johnson, 304
Neb. 720, 936 N.W.2d 517 (2020).

77-1827.
A person with a "mental disorder" under this section is one who suffers from a condition of mental derangement
which actually prevents the sufferer from understanding his or her legal rights or from instituting legal action, and

a mental disorder within the meaning of this section is an incapacity which disqualifies one from acting for the
protection of one's rights. Wisner v. Vandelay Investments, 300 Neb. 825, 916 N.W.2d 698 (2018).
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This section extends the redemption period for a mental disorder only if the owner had a mental disorder at the
time of the property's sale. Wisner v. Vandelay Investments, 300 Neb. 825, 916 N.W.2d 698 (2018).

77-1831.

This section does not contain language requiring the party applying for the tax deed to be included in the notice.
HBI, L.L.C. v. Barnette, 305 Neb. 457, 941 N.W.2d 158 (2020).

A misstatement in the statutory notice of the expiration of the time of redemption renders the tax deed invalid.
Adair Holdings v. Johnson, 304 Neb. 720, 936 N.W.2d 517 (2020).

A tax deed holder's misstatement of the time available for the redemption provided in a notice rendered the tax
deed invalid, regardless of whether the record owner relied on the misstatement. Adair Holdings v. Johnson, 304
Neb. 720, 936 N.W.2d 517 (2020).

77-1832.

Under this section, notice may be sent by certified mail, return receipt requested, to the address where the property
tax statement is mailed. HBI, L.L.C. v. Barnette, 305 Neb. 457, 941 N.W.2d 158 (2020).

Under this section, service need only be provided to the owner of record at the address where the property tax
statement was mailed and may only be done by certified mail, return receipt requested. Wisner v. Vandelay
Investments, 300 Neb. 825, 916 N.W.2d 698 (2018).

77-1834.

In contrast to section 25-520.01, this section does not require that the published notice be mailed to all parties
having a direct legal interest in the action when the party's name and address are known. HBI, L.L.C. v. Barnette,
305 Neb. 457, 941 N.W.2d 158 (2020).

Notice by publication is permitted under this section upon proof of compliance with section 77-1832 if the record
owner lives at the address where the property tax statement was mailed. HBI, L.L.C. v. Barnette, 305 Neb. 457, 941
N.W.2d 158 (2020).

This section only authorizes service by publication in the county where the property at issue is located. HBI,
L.L.C. v. Barnette, 305 Neb. 457, 941 N.W.2d 158 (2020).

77-1837.

Under this section, a tax deed acts to convey property to the purchaser of a tax sale certificate or his or her assignee
and may be issued by the county treasurer after proper notice is provided. HBI, L.L.C. v. Barnette, 305 Neb. 457,
941 N.W.2d 158 (2020).

77-1843.

A misstatement in the statutory notice of the expiration of the time of redemption renders the tax deed invalid.
Adair Holdings v. Johnson, 304 Neb. 720, 936 N.W.2d 517 (2020).

A record owner's attempt to tender payment to the county treasurer for all taxes due upon the property complied
with this section's requiring that all such taxes be "paid" by a person seeking to challenge a tax deed and gave the
record owner standing to assert a claim seeking to set aside the tax deed, though the record owner's attempted tender
took place outside of the statutory redemption period; the record owner attempted tender within the redemption
period set forth in a public notice by the holder of the tax deed, and the treasurer refused to accept the tender because
the tax deed had already issued. Adair Holdings v. Johnson, 304 Neb. 720, 936 N.W.2d 517 (2020).

This section has a jurisdictional component that renders a tax deed void when the tax deed holder failed to comply

with the statutory notice requirements prior to acquiring the deed. Adair Holdings v. Johnson, 304 Neb. 720, 936
N.W.2d 517 (2020).

77-1844.

A record owner's attempt to tender payment to the county treasurer for all taxes due upon the property complied
with this section's requiring that all such taxes be "paid" by a person seeking to challenge a tax deed and gave the
record owner standing to assert a claim seeking to set aside the tax deed, though the record owner's attempted tender
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took place outside of the statutory redemption period; the record owner attempted tender within the redemption
period set forth in a public notice by the holder of the tax deed, and the treasurer refused to accept the tender because
the tax deed had already issued. Adair Holdings v. Johnson, 304 Neb. 720, 936 N.W.2d 517 (2020).

The standing requirement that the taxes are "paid" under this section includes tendering payment. Adair Holdings
v. Johnson, 304 Neb. 720, 936 N.W.2d 517 (2020).

This section sets forth the conditions precedent to questioning title conveyed under a tax deed; to obtain standing
to redeem property after the issuance of a tax deed, even if title under a tax deed is void or voidable, a party must
satisfy these conditions precedent. Wisner v. Vandelay Investments, 300 Neb. 825, 916 N.W.2d 698 (2018).

To comply with this section, a party only needs to show that it has tendered the tax payment to the treasurer, not
that the taxes have actually been paid. Wisner v. Vandelay Investments, 300 Neb. 825, 916 N.W.2d 698 (2018).

To satisfy the tax payment requirement in this section, a party must show the tender or payment of taxes due to
the county treasurer. Wisner v. Vandelay Investments, 300 Neb. 825, 916 N.W.2d 698 (2018).

77-1902.

Judicial foreclosure requires the holder of a tax certificate to foreclose on the lien for taxes in the district court of
the county where the property is located. HBI, L.L.C. v. Barnette, 305 Neb. 457, 941 N.W.2d 158 (2020).

Where the successful bidder purchased a tax sale certificate by bidding down to a 1-percent undivided interest of
property, its lien to be judicially foreclosed was limited to 1 percent of the property. Adair Asset Mgmt. v. Terry's
Legacy, 293 Neb. 32, 875 N.W.2d 421 (2016).

77-2004.

Factual findings necessary in determining whether the requisite acknowledged parent-child relationship of this
section exists should be reviewed for sufficient evidence and should not be disturbed on appeal unless clearly wrong.
In re Estate of Chambers, 27 Neb. App. 398, 932 N.W.2d 343 (2019).

The following factors serve as appropriate guideposts to the trial court in making a determination of an
acknowledged relationship of a parent under this section: (1) reception of the child into the home and treatment of
the child as a member of the family, (2) assumption of the responsibility for support beyond occasional gifts and
financial aid, (3) exercise of parental authority and discipline, (4) relationship by blood or marriage, (5) advice and
guidance to the child, (6) sharing of time and affection, and (7) existence of written documentation evincing the
decedent's intent to act as parent. In re Estate of Chambers, 27 Neb. App. 398, 932 N.W.2d 343 (2019).

Factual findings necessary in determining whether the requisite acknowledged parent-child relationship of this
section exists should be reviewed for sufficient evidence and should not be disturbed on appeal unless clearly wrong.
In re Estate of Sedlacek, 27 Neb. App. 390, 932 N.W.2d 91 (2019).

The Nebraska Supreme Court has identified the following factors as appropriate guideposts to the trial court in
making a determination of an acknowledged relationship of a parent under this section: (1) reception of the child
into the home and treatment of the child as a member of the family, (2) assumption of the responsibility for support
beyond occasional gifts and financial aid, (3) exercise of parental authority and discipline, (4) relationship by blood
or marriage, (5) advice and guidance to the child, (6) sharing of time and affection, and (7) existence of written
documentation evincing the decedent's intent to act as a parent. In re Estate of Sedlacek, 27 Neb. App. 390, 932
N.W.2d 91 (2019).

77-2018.02.

Published notice is not a prerequisite of a county court's subject matter jurisdiction of an independent proceeding
for the sole purpose of determining Nebraska inheritance tax; rather, such jurisdiction is invoked by the filing of a
petition to initiate the proceeding. In re Estate of Marsh, 307 Neb. 893, 951 N.W.2d 486 (2020).

The county court has subject matter jurisdiction of an independent proceeding brought for the sole purpose of
determining Nebraska inheritance tax. In re Estate of Marsh, 307 Neb. 893, 951 N.W.2d 486 (2020).

Although subsection (5) of this section states that the court may dispense with the notice required under

subsections (2) and (3), the court is ultimately responsible for determining the inheritance tax. In re Estate of
Chambers, 27 Neb. App. 398, 932 N.W.2d 343 (2019).
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77-2018.03.

This section, while authorizing the county attorney to stipulate to facts regarding the determination of inheritance
tax which could be presented by evidence to the county court, does not require the court to accept the stipulated
facts. In re Estate of Chambers, 27 Neb. App. 398, 932 N.W.2d 343 (2019).

77-2701.10.

Where the statutes allow contractors a choice as to how they are taxed and where certain exceptions are provided,
there is no conflict between subdivision (2) of this section, which allows a contractor to pay sales tax as a consumer,
and subdivision (2)(e) of section 77-2701.16, which requires the payment of tax on the "furnishing, installing, or
connecting" of mobile telecommunications services. Diversified Telecom Servs. v. State, 306 Neb. 834,947 N.W.2d
550 (2020).

77-2701.16.

Where the statutes allow contractors a choice as to how they are taxed and where certain exceptions are provided,
there is no conflict between subdivision (2) of section 77-2701.10, which allows a contractor to pay sales tax as a
consumer, and subdivision (2)(e) of this section, which requires the payment of tax on the "furnishing, installing, or
connecting" of mobile telecommunications services. Diversified Telecom Servs. v. State, 306 Neb. 834,947 N.W.2d
550 (2020).

77-2701.34.

When determining whether property is being leased in the normal course of a taxpayer's business, a court may
consider factors including, but not limited to, whether the leases are entered into with consumers who are related to
or associated with the taxpayer, whether the terms of the leases and the parties' subsequent conduct reflect an arm's-
length business transaction, whether the leases produced reasonable revenue for the taxpayer's business in relation
to operating expenses, and whether the taxpayer held itself out to the public as being in the business of leasing the
property. Big Blue Express v. Nebraska Dept. of Rev., 309 Neb. 838, 962 N.W.2d 528 (2021).

77-2701.46.

For purposes of the statutory definition of "manufacturing," "reduce" means "to diminish in size, amount, extent,
or number," and "transform" means "to change the outward former appearance" or "to change in character or
condition." Ash Grove Cement Co. v. Nebraska Dept. of Rev., 306 Neb. 947, 947 N.W.2d 731 (2020).

77-2703.

This section places the legal incidence of admissions taxes on the consumer, not the retailer. Therefore, the
consumer, and not the retailer, has standing to claim a refund of admissions taxes under section 77-2708. Aline Bae
Tanning v. Nebraska Dept. of Rev., 293 Neb. 623, 880 N.W.2d 61 (2016).

77-2708.

Section 77-2703 places the legal incidence of admissions taxes on the consumer, not the retailer. Therefore, the
consumer, and not the retailer, has standing to claim a refund of admissions taxes under this section. Aline Bae
Tanning v. Nebraska Dept. of Rev., 293 Neb. 623, 880 N.W.2d 61 (2016).

77-2708.01.

"[D]epreciable repairs or parts" means repairs or parts that appreciably prolong the life of the property, arrest its
deterioration, or increase its value or usefulness, and are ordinarily capital expenditures for which a deduction is
allowed only through the depreciation recovery allowance. Farmers Co-op v. State, 296 Neb. 347, 893 N.W.2d 728
(2017).

Section 77-101 did not require the definition of "[d]epreciable tangible personal property" in section 77-119 to be
used to define "depreciable repairs or parts" in this section, because the term "repairs" in this section made the
phrases contextually different. Farmers Co-op v. State, 296 Neb. 347, 893 N.W.2d 728 (2017).

The legislative intent of creating the refund for "depreciable repairs or parts" in this section was to prevent double

taxation but also to ensure that all depreciable repairs and parts were subject to personal property tax. Farmers Co-op
v. State, 296 Neb. 347, 893 N.W.2d 728 (2017).
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The party claiming a tax refund must establish its entitlement to the refund. Farmers Co-op v. State, 296 Neb.
347,893 N.W.2d 728 (2017).

77-2714.01.

An individual's subjective intent is not dispositive of domicile if a limited visa of a foreign country is intended to
restrict intent, for an intent inconsistent with law is unrealistic and insufficient to establish a domicile. Houghton v.
Nebraska Dept. of Rev., 308 Neb. 188, 953 N.W.2d 237 (2021).

To acquire a domicile by choice, there must be both (1) residence through bodily presence in the new locality and
(2) an intention to remain there; to change domicile, there must be an intention to abandon the old domicile.
Houghton v. Nebraska Dept. of Rev., 308 Neb. 188, 953 N.W.2d 237 (2021).

77-2715.08.

This section does not include any "economic activity" or "business purpose" requirements for creating a qualified
corporation and merely sets forth certain requirements for the shareholders at one specific point in time for the
special capital gains election. Stewart v. Nebraska Dept. of Rev., 294 Neb. 1010, 885 N.W.2d 723 (2016).

77-2715.09.

Taxpayers' election to receive special capital gains/extraordinary dividend treatment available only to someone
domiciled in Nebraska militated against a finding that taxpayers possessed intent to abandon their Nebraska
domicile. Houghton v. Nebraska Dept. of Rev., 308 Neb. 188, 953 N.W.2d 237 (2021).

This section does not contain language discussing underlying sales and transactions or requiring a purpose for
taking actions to comply with the section other than qualifying for the special capital gains election. Courts and
executive agencies lack the authority to add such language where a statute is clear and not ambiguous. Stewart v.
Nebraska Dept. of Rev., 294 Neb. 1010, 885 N.W.2d 723 (2016).

77-2781.

Taxpayers had the burden of proof to show they possessed the intent to abandon their Nebraska domicile and
remain indefinitely in a foreign country. Houghton v. Nebraska Dept. of Rev., 308 Neb. 188, 953 N.W.2d 237
(2021).

77-5016.

Where the only issue raised on appeal to the Nebraska Tax Equalization and Review Commission was whether a
natural resources district's parcels were being used for a public purpose as required for property tax exemption, the
commission lacked jurisdiction to consider questions beyond whether the parcels were being used for a public
purpose, including whether the parcels were leased at fair market value and whether assessment of taxes to surface
lessees would violate due process. Upper Republican NRD v. Dundy Cty. Bd. of Equal., 300 Neb. 256, 912 N.W.2d
796 (2018).

The procedures for a hearing to show cause why an adjustment should not be made to a county's valuation of a
class or subclass of real property are not governed by subdivision (4) of this section. Instead, the show cause hearing
is part of equalization procedures under sections 77-5022, 77-5023, and 77-5026. County of Webster v. Nebraska
Tax Equal. & Rev. Comm., 296 Neb. 751, 896 N.W.2d 887 (2017).

77-5019.

Questions of law arising during appellate review of Tax Equalization and Review Commission decisions are
reviewed de novo. Cain v. Custer Cty. Bd. of Equal., 298 Neb. 834, 906 N.W.2d 285 (2018).

On appeal, an order that subsection (5) of this section defines as a "final decision" is reviewed for error on the
record. When reviewing a judgment for errors appearing on the record, an appellate court's inquiry is whether the
decision conforms to the law, is supported by competent evidence, and is neither arbitrary, capricious, nor
unreasonable. County of Webster v. Nebraska Tax Equal. & Rev. Comm., 296 Neb. 751, 896 N.W.2d 887 (2017).

When reviewing a judgment for errors appearing on the record, the inquiry is whether the decision conforms to

the law, is supported by competent evidence, and is neither arbitrary, capricious, nor unreasonable. An agency
decision is supported by competent evidence, sufficient evidence, or substantial evidence if the agency could
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reasonably have found the facts as it did on the basis of the testimony and exhibits contained in the record before it.
Agency action is arbitrary, capricious, and unreasonable if it is taken in disregard of the facts or circumstances of
the case, without some basis which would lead a reasonable and honest person to the same conclusion. Agency
action taken in disregard of the agency's own substantive rules is also arbitrary and capricious. County of Douglas
v. Nebraska Tax Equal. & Rev. Comm., 296 Neb. 501, 894 N.W.2d 308 (2017).

77-5022.

The procedures for a hearing to show cause why an adjustment should not be made to a county's valuation of a
class or subclass of real property are not governed by section 77-5016(4). Instead, the show cause hearing is part of
equalization procedures under this section and sections 77-5023 and 77-5026. County of Webster v. Nebraska Tax
Equal. & Rev. Comm., 296 Neb. 751, 896 N.W.2d 887 (2017).

77-5023.

The procedures for a hearing to show cause why an adjustment should not be made to a county's valuation of a
class or subclass of real property are not governed by section 77-5016(4). Instead, the show cause hearing is part of
equalization procedures under this section and sections 77-5022 and 77-5026. County of Webster v. Nebraska Tax
Equal. & Rev. Comm., 296 Neb. 751, 896 N.W.2d 887 (2017).

77-5026.

The procedures for a hearing to show cause why an adjustment should not be made to a county's valuation of a
class or subclass of real property are not governed by section 77-5016(4). Instead, the show cause hearing is part of
equalization procedures under this section and sections 77-5022 and 77-5023. County of Webster v. Nebraska Tax
Equal. & Rev. Comm., 296 Neb. 751, 896 N.W.2d 887 (2017).

The Property Tax Administrator's required reports under section 77-1327(3) are competent evidence to support
an equalization order under this section without including the sales file information for each real property
transaction. Accordingly, in a show cause hearing under this section, a county has the burden to demonstrate that
the Tax Equalization and Review Commission should not rely on the reports. County of Webster v. Nebraska Tax
Equal. & Rev. Comm., 296 Neb. 751, 896 N.W.2d 887 (2017).

77-5027.

Subsection (3) of this section does not require the Property Tax Administrator to set out every property sale that
the Department of Revenue's assessment division has included in its statistical analyses under section 77-1327(3).
County of Webster v. Nebraska Tax Equal. & Rev. Comm., 296 Neb. 751, 896 N.W.2d 887 (2017).

77-5704.

Any term used in the Nebraska Advantage Act shall have the same meaning as used in chapter 77, article 27, of
Nebraska's statutes. Ash Grove Cement Co. v. Nebraska Dept. of Rev., 306 Neb. 947, 947 N.W.2d 731 (2020).

77-5715.

In the context of the Nebraska Advantage Act, "manufacturing" and "processing" have distinct meanings. In the
absence of a statute or regulation indicating the contrary, the term "processing" means to subject to a particular
method, system, or technique of preparation, handling or other treatment designed to prepare tangible personal
property for market, manufacture, or other commercial use which does not result in the transformation of property
into a substantially different character. Ash Grove Cement Co. v. Nebraska Dept. of Rev., 306 Neb. 947, 947
N.W.2d 731 (2020).

79-201.

Subsection (2) of this section does not make the start of the public school calendar year the default start date for
other schools and does not provide that a child must attend a legally recognized school each day of the public school
year. Nor does it require parents to enroll their child in a legally recognized school until they obtain the State's
recognition of an exempt homeschool. State v. Thacker, 286 Neb. 16, 834 N.W.2d 597 (2013).

Under subsection (2) of this section, an exempt school's ability to complete the minimum instruction hours is the

only timing requirement imposed upon an exempt school's calendar year. State v. Thacker, 286 Neb. 16, 834 N.W.2d
597 (2013).

2022 Cumulative Supplement 140



ANNOTATIONS

Where a juvenile is adjudicated solely on the basis of habitual truancy from school under subsection (3)(b) of
section 43-247 and the status of truancy is subsequently terminated by the lawful execution of a parental release
authorizing discontinuation of school pursuant to subsection (3)(d) of this section, a juvenile court may terminate
its jurisdiction without a finding that such termination is in the best interests of the juvenile. In re Interest of Kevin
K., 274 Neb. 678, 742 N.W.2d 767 (2007).

Compulsory education statutes and juvenile code statutes regarding the neglect of children generally do not
pertain to the same subject matter and should not be construed in pari materia. In re Interest of Laticia S., 21 Neb.
App. 921, 844 N.W.2d 841 (2014).

Subdivision (3)(a) of section 43-247 establishes the juvenile court's jurisdiction over a minor child, while this
section and section 79-210 make the minor child's parents or legal guardians culpable for the child's truancy. The
county attorney is free to decide whether to proceed utilizing the juvenile code or the compulsory education laws.
In re Interest of Laticia S., 21 Neb. App. 921, 844 N.W.2d 841 (2014).

79-209.

The plain language of this section does not provide that a parent's absence at the collaborative plan meeting is a
defense to adjudication. In re Interest of Reality W., 302 Neb. 878, 925 N.W.2d 355 (2019).

The school's failure to document the efforts required by subsection (3) of this section is a defense to adjudication
for habitual truancy. In re Interest of Reality W., 302 Neb. 878, 925 N.W.2d 355 (2019).

Under the former law, subsection (3) of this section permitted a school attendance officer to make a report to the
county attorney if a child is absent more than 20 days per year or the hourly equivalent, even if all of the absences
are excused due to illness or otherwise. It mandated such a report if the child exceeds the 20-day absence limitation
and any of such absences are not excused. In re Interest of Samantha C., 287 Neb. 644, 843 N.W.2d 665 (2014).

Under the former law, this section had no effect upon the juvenile court's exclusive and original jurisdiction over
juveniles found to be within the meaning of section 43-247(3)(b). In re Interest of Samantha C., 287 Neb. 644, 843
N.W.2d 665 (2014).

Absence of a guardian from a collaborative plan meeting is not an absolute defense in a truancy proceeding where
the school documented sufficient efforts to obtain the guardian's presence. In re Interest of Cole J., 26 Neb. App.
951, 925 N.W.2d 365 (2019).

The school's duty to provide services in an attempt to address excessive absenteeism comes from this section,
relating to compulsory attendance and the possibility of a parent's being subjected to a criminal sanction. The school

has no duty to provide reasonable efforts before an adjudication under subdivision (3)(a) of section 43-247 of the
juvenile code. In re Interest of Laticia S., 21 Neb. App. 921, 844 N.W.2d 841 (2014).

79-210.

Subdivision (3)(a) of section 43-247 establishes the juvenile court's jurisdiction over a minor child, while section
79-201 and this section make the minor child's parents or legal guardians culpable for the child's truancy. The county
attorney is free to decide whether to proceed utilizing the juvenile code or the compulsory education laws. In re
Interest of Laticia S., 21 Neb. App. 921, 844 N.W.2d 841 (2014).

79-254.

School officials' statutory authority to conduct searches of students is implied by the Student Discipline Act. J.P.
v. Millard Public Schools, 285 Neb. 890, 830 N.W.2d 453 (2013).

79-262.
School officials have authority to regulate and control student conduct on school grounds, but are not given

authority to search off school grounds, including a vehicle parked off school grounds that is not associated with a
school-sponsored event or activity. J.P. v. Millard Public Schools, 285 Neb. 890, 830 N.W.2d 453 (2013).

79-267.

This section limits a school district's jurisdiction to discipline students for possession of a controlled substance to
conduct occurring on school property, at a school-sponsored activity or athletic event, or in a vehicle owned or used
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by the school for a school purpose. Driving to school was not a school-sponsored event and was not associated with
a school-sponsored event, and a high school did not have implied authority to search a student's vehicle parked off
campus. J.P. v. Millard Public Schools, 285 Neb. 890, 830 N.W.2d 453 (2013).

This section makes a clear distinction between conduct that occurs on school grounds and conduct that occurs off
school grounds. J.P. v. Millard Public Schools, 285 Neb. 890, 830 N.W.2d 453 (2013).

This section sets the limits of a school's authority to discipline students for unlawfully possessing a controlled
substance. J.P. v. Millard Public Schools, 285 Neb. 890, 830 N.W.2d 453 (2013).

79-289.

The requirements under subsection (3) of this section are mandatory conditions precedent for a district court to
obtain subject matter jurisdiction over a proceeding for further review. J.S. v. Grand Island Public Schools, 297
Neb. 347, 899 N.W.2d 893 (2017).

79-291.

The Student Discipline Act specifically grants the district court the power to reverse the decision of a board of
education if a student's constitutional rights were violated. J.P. v. Millard Public Schools, 285 Neb. 890, 830 N.W.2d
453 (2013).

79-413.

A state committee's approval of a petition for reorganization, including a school district's reallocation of bonding
authority, is a "change" within the committee's jurisdiction under subsection (4) of this section, subject to appeal,
and it may not be collaterally attacked. Cumming v. Red Willow Sch. Dist. No. 179, 273 Neb. 483, 730 N.W.2d
794 (2007).

79-419.

Under the precursor to subsection (2) of this section, merging school boards were not authorized to include in
their merger petition a requirement that the surviving school board obtain a majority vote from voters in a former
school district or a unanimous vote from school board members before moving grades four through six from an
elementary school in a former district. Citizens for Eq. Ed. v. Lyons-Decatur Sch. Dist., 274 Neb. 278, 739 N.W.2d
742 (2007).

79-458.

Under subsection (5) of this section, appeals from a freeholder board must be filed by August 10 when the board
either acted or failed to act on a petition by August 1. Butler Cty. Sch. Dist. v. Freeholder Petitioners, 283 Neb. 903,
814 N.W.2d 724 (2012).

A party filing a petition under this section has a direct and legal interest in an appeal filed with the district court
objecting to the granting of that petition. Koch v. Cedar Cty. Freeholder Bd., 276 Neb. 1009, 759 N.W.2d 464
(2009).

Deficiencies in a petition filed under this section do not necessarily defeat the jurisdiction of a freeholder board.
Koch v. Cedar Cty. Freeholder Bd., 276 Neb. 1009, 759 N.W.2d 464 (2009).

In determining whether land is contiguous under this section, a freeholder board shall consider all petitions
together in order to find that otherwise noncontiguous land is nevertheless contiguous. Koch v. Cedar Cty.
Freeholder Bd., 276 Neb. 1009, 759 N.W.2d 464 (2009).

79-515.

A contract continuation clause does not create a contract of indefinite duration in violation of this section. Central
City Ed. Assn. v. Merrick Cty. Sch. Dist., 280 Neb. 27, 783 N.W.2d 600 (2010).

79-827.

A contract of a certificated employee may be canceled at any time during the school year pursuant to the
provisions of this section. Schiefelbein v. School Dist. No. 0013, 17 Neb. App. 80, 758 N.W.2d 645 (2008).
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A contractual provision purporting to alter the deadline for notice of nonrenewal does not affect a school board's
ability to cancel a contract pursuant to this section. Schiefelbein v. School Dist. No. 0013, 17 Neb. App. 80, 758
N.W.2d 645 (2008).

The notice of cancellation required by this section is fulfilled, even where the notice incorrectly states that any
hearing will be an informal due process hearing pursuant to section 79-834, if the notice states that all the formal
due process hearing protections contained in section 79-832 will be provided. Schiefelbein v. School Dist. No. 0013,
17 Neb. App. 80, 758 N.W.2d 645 (2008).

79-829.

Although this section does not specifically define the phrase "reduction in force" as used in the teacher tenure
statutes, it involves terminating a teacher's contract due to a surplus of staff. Miller v. School Dist. No. 18-0011 of
Clay Cty., 278 Neb. 1018, 775 N.W.2d 413 (2009).

The intent of the tenured teacher statutes is to guarantee a tenured, or permanent certificated, teacher continued

employment except where specific statutory grounds for termination of the teacher's contract are demonstrated.
Miller v. School Dist. No. 18-0011 of Clay Cty., 278 Neb. 1018, 775 N.W.2d 413 (2009).

79-831.
If an employee who is given notice of possible cancellation of his or her contract does not request a hearing within

7 calendar days, a school board has no duty to provide a hearing. Schiefelbein v. School Dist. No. 0013, 17 Neb.
App. 80, 758 N.W.2d 645 (2008).

79-832.

The notice of cancellation required by section 79-827 is fulfilled, even where the notice incorrectly states that any
hearing will be an informal due process hearing pursuant to section 79-834, if the notice states that all the formal
due process hearing protections contained in this section will be provided. Schiefelbein v. School Dist. No. 0013,
17 Neb. App. 80, 758 N.W.2d 645 (2008).

79-834.

The notice of cancellation required by section 79-827 is fulfilled, even where the notice incorrectly states that any
hearing will be an informal due process hearing pursuant to this section, if the notice states that all the formal due
process hearing protections contained in section 79-832 will be provided. Schiefelbein v. School Dist. No. 0013, 17
Neb. App. 80, 758 N.W.2d 645 (2008).

79-846.

A school district is legally prohibited by Nebraska's teacher tenure statutes from terminating a permanent
certificated teacher's contract and then hiring a probationary teacher to replace him or her. Miller v. School Dist.
No. 18-0011 of Clay Cty., 278 Neb. 1018, 775 N.W.2d 413 (2009).

79-902.

Disability as defined in subsection (37) of this section has two components: (1) The individual must have a
physical or mental impairment of the nature described, and (2) by reason of the impairment, the individual must be
unable to engage in a substantially gainful activity. Shepherd v. Chambers, 281 Neb. 57, 794 N.W.2d 678 (2011).
79-951.

If the Public Employees Retirement Board's medical examiner opines that the member is not disabled, the member
may offer other medical evidence. Shepherd v. Chambers, 281 Neb. 57, 794 N.W.2d 678 (2011).

Subsection (1) of this section ordinarily requires expert medical evidence to establish a disability. Shepherd v.
Chambers, 281 Neb. 57, 794 N.W.2d 678 (2011).

79-1073.
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Because the levy authorized under this section benefits all taxpayers in a learning community, which is the
relevant taxing district, this section does not violate the constitutional prohibition in Neb. Const. art. VIII, sec. 4,
against a commutation of taxes. Sarpy Cty. Farm Bureau v. Learning Community, 283 Neb. 212, 808 N.W.2d 598
(2012).

Because the levy distributed under this section is uniform throughout the entire learning community, which is the
relevant taxing district, this section does not violate the uniformity clause in Neb. Const. art. VIII, sec. 1. Sarpy Cty.
Farm Bureau v. Learning Community, 283 Neb. 212, 808 N.W.2d 598 (2012).

This section was enacted for substantially local purposes, and therefore, it does not violate the prohibition in Neb.
Const. art. VIII, sec. 1A, against a property tax for a state purpose. Sarpy Cty. Farm Bureau v. Learning Community,
283 Neb. 212, 808 N.W.2d 598 (2012).

79-1094.

The school board of any district maintaining more than one school may close any school or schools within the
district. Haskell v. Madison Cty. Sch. Dist. No. 0001, 17 Neb. App. 669, 771 N.W.2d 156 (2009).

79-10,105.

This section does not prohibit a school district from entering into a lease-purchase agreement to finance a capital
construction project without voter approval if it has not created a nonprofit corporation to issue bonds for the school
district. Nebuda v. Dodge Cty. Sch. Dist. 0062, 290 Neb. 740, 861 N.W.2d 742 (2015).

79-1601.

This section does not set out a deadline for an exempt school to begin operations. State v. Thacker, 286 Neb. 16,
834 N.W.2d 597 (2013).

81-885.01.

Unless otherwise specified in a written agency agreement pursuant to section 76-2422(6), the fiduciary duties
owed by a real estate broker derive only from the performance of limited activities defined in subdivision (2) of this
section. Professional Mgmt. Midwest v. Lund Co., 284 Neb. 777, 826 N.W.2d 225 (2012).

When a client engages a real estate broker to perform any of the activities defined in subdivision (2) of this section,
the resulting agency relationship is called a brokerage relationship. Professional Mgmt. Midwest v. Lund Co., 284
Neb. 777, 826 N.W.2d 225 (2012).

One of the enumerated activities covered by section 76-2422(6) is the exchange of property, based on the plain
language of subdivision (2) of this section. McCully, Inc. v. Baccaro Ranch, 279 Neb. 443, 778 N.W.2d 115 (2010).

Pursuant to the Nebraska Real Estate License Act, any person collecting a fee or commission on the sale of real
estate must be a licensed real estate broker or salesperson unless they meet one of the exceptions provided in the
act. In re Estate of Ronan, 277 Neb. 516, 763 N.W.2d 704 (2009).

81-885.04.

The exception provided by subsection (2) of this section is limited to those instances where an attorney is acting
within the scope of his duties as an attorney. In re Estate of Ronan, 277 Neb. 516, 763 N.W.2d 704 (2009).

81-885.24.

Whether subdivision (13) of this section creates a private right of action against a real estate broker for inducement
to breach a contract of sale or lease depends on its purpose and whether the Legislature intended to create such a
private right of action. Professional Mgmt. Midwest v. Lund Co., 284 Neb. 777, 826 N.W.2d 225 (2012).

Whether subdivision (13) of this section includes an implied right of action against a real estate broker for
inducement to breach a contract of sale or lease is distinct and separate from the issue whether this section creates
a duty in tort which can be enforced via a negligence action. Professional Mgmt. Midwest v. Lund Co., 284 Neb.
777, 826 N.W.2d 225 (2012).

A real estate broker's actions clearly demonstrated unworthiness under this section. Clark v. Tyrrell, 16 Neb. App.
692, 750 N.W.2d 364 (2008).
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Double jeopardy was not applicable to a real estate broker's discipline under this section. Clark v. Tyrrell, 16 Neb.
App. 692, 750 N.W.2d 364 (2008).

81-8,108.

Registered surveyors are professionals for purposes of professional negligence. Bixenmann v. Dickinson Land
Surveyors, 294 Neb. 407, 882 N.W.2d 910 (2016).

81-8,117.

Registered surveyors are professionals for purposes of professional negligence. Bixenmann v. Dickinson Land
Surveyors, 294 Neb. 407, 882 N.W.2d 910 (2016).

81-8,209.

A state officer or employee cannot be sued in his or her individual capacity for negligence claims arising out of
actions performed while acting within the scope of his or her office or employment. Davis v. State, 297 Neb. 955,
902 N.W.2d 165 (2017).

81-8,210.

The Public Service Commission is a state agency for purposes of the State Tort Claims Act, and as a result, the
provisions of the act are applicable in tort suits against the commission. Amend v. Nebraska Pub. Serv. Comm., 298
Neb. 617, 905 N.W.2d 551 (2018).

Under subsection (4) of this section, state officers and employees acting within the scope of their offices or
employment can be sued for tortious conduct only in their official capacities. Davis v. State, 297 Neb. 955, 902
N.W.2d 165 (2017).

81-8,212.

The doctrine of substantial compliance applies when determining whether presuit presentment requirements
pertaining to a claim's content are met. Saylor v. State, 306 Neb. 147, 944 N.W.2d 726 (2020).

81-8,213.

The 6-month filing extension in section 81-8,227 runs from the first date on which the claim could have been
withdrawn under this section, not the date the claim is actually withdrawn. Komar v. State, 299 Neb. 301, 908
N.W.2d 610 (2018).

81-8,219.

The intentional tort exception provides immunity and bars all claims arising out of an intentional tort, regardless
of whether the intentional tort was committed by an agent of the State or by a third party. Moser v. State, 307 Neb.
18, 948 N.W.2d 194 (2020).

A recreational activity involves something more than simply being physically on property maintained by the
State; it must involve some leisure activity other than merely being present on state-maintained land. Brown v. State,
305 Neb. 111, 939 N.W.2d 354 (2020).

For the recreational activity exception to apply, the claim must relate to a recreational activity on property leased,
owned, or controlled by the State; the claim must result from an inherent risk of that recreational activity; and no
fee must have been charged for the plaintiff to participate in, or be a spectator at, the recreational activity. Brown v.
State, 305 Neb. 111, 939 N.W.2d 354 (2020).

It is necessary as a threshold matter to identify the recreational activity, if any, in which the plaintiff was engaged
as either a participant or a spectator. Brown v. State, 305 Neb. 111, 939 N.W.2d 354 (2020).

"[A]ny law enforcement officer" covered by the exception to the waiver of sovereign immunity in the State Tort

Claims Act, specifically subdivision (2) of this section, includes all law enforcement officers, including Department
of Correctional Services personnel. Rouse v. State, 301 Neb. 1037, 921 N.W.2d 355 (2019).
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An exception to the State's sovereign immunity under this section is not a waivable aftfirmative defense which the
State must plead and prove, but, rather, is a matter of sovereign immunity implicating subject matter jurisdiction
which the State may raise at any time, including for the first time on appeal. Davis v. State, 297 Neb. 955, 902
N.W.2d 165 (2017).

Tort claims by a parolee against State officials and employees were barred by the false imprisonment exception,
under subdivision (4) of this section, where the parolee alleged that he turned himself in to authorities and was
reincarcerated for almost 2 months despite his protests that he had been correctly paroled. Davis v. State, 297 Neb.
955,902 N.W.2d 165 (2017).

The misrepresentation exception to the waiver of sovereign immunity, which must be strictly construed in favor
of the government, can apply to claims for personal injuries as well as economic injuries and to claims not involving
business transactions. Jill B. & Travis B. v. State, 297 Neb. 57, 899 N.W.2d 241 (2017).

The decision to seek a mental health commitment of an inmate who was believed to be mentally ill and dangerous
was discretionary where the inmate was not admitted for emergency protective custody. Holloway v. State, 293
Neb. 12, 875 N.W.2d 435 (2016).

Sovereign immunity barred a claim against the State of Nebraska and Cass County concerning a sight-restricted
railroad crossing at which a collision occurred because neither the State nor the county had any mandatory legal
duty to improve any sight restrictions at the crossing. Shipley v. Department of Roads, 283 Neb. 832, 813 N.W.2d
455 (2012).

Sovereign immunity barred a claim against the State of Nebraska and Cass County concerning the lack of
pavement markings at a railroad crossing at which a collision occurred because the decision of whether to place
pavement markings at the crossing was discretionary. Shipley v. Department of Roads, 283 Neb. 832, 813 N.W.2d
455 (2012).

Sovereign immunity barred a failure-to-warn claim concerning a sight-restricted railroad crossing; neither the
State of Nebraska nor Cass County had a nondiscretionary duty to warn where the truck wash facility alleged to be
the cause of the sight restriction was built by a private party on private property and was readily apparent to a
motorist approaching the crossing. Shipley v. Department of Roads, 283 Neb. 832, 813 N.W.2d 455 (2012).

Under subsection (4) of this section, the State has not waived its sovereign immunity for claims of fraudulent
concealment. Doe v. Board of Regents, 280 Neb. 492, 788 N.W.2d 264 (2010).

Under subsection (9) of this section, the State is immune from liability against allegations of a malfunctioning
traffic signal unless the malfunction was not corrected by the State within a reasonable time after it received actual
or constructive notice of the problem. Fickle v. State, 273 Neb. 990, 735 N.W.2d 754 (2007).

Exceptions found in this section to the general waiver of tort immunity are matters of defense which must be pled
and proved by the State. D.M. v. State, 23 Neb. App. 17, 867 N.W.2d 622 (2015).

A defendant may affirmatively plead that the plaintiff has failed to state a cause of action under this section
because an exception to the waiver of sovereign immunity applies. Bojanski v. Foley, 18 Neb. App. 929, 798
N.W.2d 134 (2011).

Even though this section has been amended in 1993, 1999, 2004, 2005, and 2007, claims for invasion of privacy
are still not among those claims for which sovereign immunity provides protection for State employees or officers.
Bojanski v. Foley, 18 Neb. App. 929, 798 N.W.2d 134 (2011).

81-8,227.

Under the State Tort Claims Act, if a claimant brings his or her claim before a claims board and elects to await
final disposition instead of withdrawing the claim to file suit, a 6-month extension from the mailing of a denial
applies regardless of whether final disposition was made before or after the 2-year limitation for suits. Patterson v.
Metropolitan Util. Dist., 302 Neb. 442, 923 N.W.2d 717 (2019).

The 6-month filing extension in this section runs from the first date on which the claim could have been withdrawn
under section 81-8,213, not the date the claim is actually withdrawn. Komar v. State, 299 Neb. 301, 908 N.W.2d
610 (2018).

The beneficence of the discovery rule is not bestowed on a potential plaintiff where the potential plaintiff in fact

discovers, or in the exercise of reasonable diligence should have discovered, an injury within the initial period of
limitations running from the wrongful act or omission. Carruth v. State, 271 Neb. 433, 712 N.W.2d 575 (2006).
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A claimant who files a tort claim with the risk manager of the State Claims Board prior to 18 months after the
claim has accrued and who, as a result, could have withdrawn a claim from the board prior to the expiration of the
2-year statute of limitations should be given an additional 6 months from the time the claimant could have withdrawn
the claim from the board, rather than an additional 6 months from the time the claimant actually withdrew the claim,
to file a complaint in the district court. A claimant cannot delay the expiration of the statute of limitations by
choosing to delay the withdrawal of a claim from the board. Komar v. State, 24 Neb. App. 692, 897 N.W.2d 310
(2017).

81-8,303.
A cause of action for misrepresentation is not a "dispute regarding a contract" under subdivision (1) of this section,

because the gravamen of the case is in tort and is independent from any underlying contract. Zawaideh v. Nebraska
Dept. of Health & Human Servs., 285 Neb. 48, 825 N.W.2d 204 (2013).

81-8,305.

This section does not violate article VIII, section 9, of the Nebraska Constitution. Pavers, Inc. v. Board of Regents,
276 Neb. 559, 755 N.W.2d 400 (2008).

81-1170.01.

Requests need not be made under this section before filing suit in retirement benefits controversies. Livengood v.
Nebraska State Patrol Ret. Sys., 273 Neb. 247, 729 N.W.2d 55 (2007).

81-1369.

Public employee bargaining units, created under the State Employees Collective Bargaining Act, must file any
petition seeking to decertify an exclusive collective bargaining agent, under the Rules of the Nebraska Commission
of Industrial Relations 9(II)(C)(1) (rev. 2015), during the period preceding the commencement of the statutorily
required bargaining period in section 81-1379. Nebraska Protective Servs. Unit v. State, 299 Neb. 797, 910 N.W.2d
767 (2018).

81-1372.

The comparability requirement of the Industrial Relations Act is superseded by the 2-year contract requirement
of the State Employees Collective Bargaining Act. State v. State Code Agencies Teachers Assn., 280 Neb. 459, 788
N.W.2d 238 (2010).

81-1377.

The specific number of unused sick leave hours included in a retirement calculation does not constitute a
retirement program under subsection (2) of this section. Livengood v. Nebraska State Patrol Ret. Sys., 273 Neb.
247,729 N.W.2d 55 (2007).

81-1379.

Public employee bargaining units, created under the State Employees Collective Bargaining Act, section 81-1369
et seq., must file any petition seeking to decertify an exclusive collective bargaining agent, under the Rules of the
Nebraska Commission of Industrial Relations 9(II)(C)(1) (rev. 2015), during the period preceding the
commencement of the statutorily required bargaining period in this section. Nebraska Protective Servs. Unit v. State,
299 Neb. 797, 910 N.W.2d 767 (2018).

81-1382.

The January 10 deadline provided in this section is not jurisdictional. State v. State Code Agencies Teachers
Assn., 280 Neb. 459, 788 N.W.2d 238 (2010).

81-1383.

Parties are not permitted to offer additional evidence before the Commission of Industrial Relations. The
commission's review of a special master's ruling is an appeal and does not provide for the admission of additional
evidence. State v. State Code Agencies Teachers Assn., 280 Neb. 459, 788 N.W.2d 238 (2010).
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81-1848.

Victims are permitted to both offer a written statement for a presentence report under subdivision (1)(d)(iv) of
this section and offer a written impact statement at the time of sentencing under subdivision (1)(d)(vii) of this
section. State v. Hurd, 307 Neb. 393, 949 N.W.2d 339 (2020).

Although the victim's parents, and not the victim's sister, were statutorily defined "victims" under section 29-119,
the court did not abuse its discretion in allowing the sister to read her impact statement at sentencing where the
parents were elderly, lived out of state, and did not want to participate in the resentencing. State v. Thieszen, 300
Neb. 112,912 N.W.2d 696 (2018).

81-2026.

Subsection (3) of this section, as it existed in 2002, is ambiguous as to the proper distribution of a deceased
trooper's annuity where there are surviving minor children who are not all in the care of a surviving spouse.
Consistent with the legislative intent of subsection (3) of this section, to provide benefits to the surviving members
of a trooper's family, this section requires distribution of benefits to all of a deceased trooper's minor children,
regardless of with whom they reside. Zach v. Eacker, 271 Neb. 868, 716 N.W.2d 437 (2006).

81-2031.

The election to receive either a refund of contributions plus accrued interest or a monthly annuity is made by "the
officer." Klimek v. Klimek, 18 Neb. App. 82, 775 N.W.2d 444 (2009).

81-2032.

The amendment of anti-attachment statutes to allow a civil judgment to attach to the distributed retirement assets
of State Patrol officers and other public employees who had committed six specified crimes constituted special
legislation in violation of the Nebraska Constitution. The Legislature's attempt to create very limited exceptions to
an absolute privilege from attachment of a public employee's retirement assets resulted in a law that benefited only
a select group of victims and arbitrarily protected public employees who were convicted of comparably serious
crimes, yet retained an absolute privilege from attachment of their retirement assets because their crimes were not
included in the amendment. J.M. v. Hobbs, 288 Neb. 546, 849 N.W.2d 480 (2014).

A benefit is a cash payment or service provided for under an annuity, pension plan, or insurance policy. J.M. v.
Hobbs, 281 Neb. 539, 797 N.W.2d 227 (2011).

An annuity is a fixed sum of money payable periodically. J.M. v. Hobbs, 281 Neb. 539, 797 N.W.2d 227 (2011).
This section exempts annuities or benefits a person is entitled to receive under the Nebraska State Patrol
Retirement Act from execution, even in the person's possession. J.M. v. Hobbs, 281 Neb. 539, 797 N.W.2d 227
(2011).
83-174.01.

This section is not unconstitutionally vague. In re Interest of A.M., 281 Neb. 482, 797 N.W.2d 233 (2011).

A prerequisite of the Sex Offender Commitment Act is a criminal conviction for a sex offense. In re Interest of
J.R., 277 Neb. 362, 762 N.W.2d 305 (2009).

83-174.02.

This section provides a mechanism for identifying potentially dangerous sex offenders prior to their release from
incarceration and for notifying prosecuting authorities so that they have adequate time to determine whether to file
a petition under the Sex Offender Commitment Act before the offender's release date. It does not create any

substantive or procedural rights in the offender who is the subject of the mental health evaluation. In re Interest of
D.H., 281 Neb. 554, 797 N.W.2d 263 (2011).

83-174.03.

Because lifetime community supervision under this section is an additional form of punishment, a jury, rather
than a trial court, must make a specific finding concerning the facts necessary to establish an aggravated offense
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where such facts are not specifically included in the elements of the offense of which the defendant is convicted.
State v. Alfredson, 282 Neb. 476, 804 N.W.2d 153 (2011).

When a crime is committed before the enactment of a statute which imposed an additional punishment of lifetime
community supervision, inclusion of that punishment violates the Ex Post Facto Clauses of the Nebraska and federal
Constitutions. State v. Simnick, 279 Neb. 499, 779 N.W.2d 335 (2010).

The legislative intent in enacting this section was to establish an additional form of punishment for some sex
offenders. State v. Payan, 277 Neb. 663, 765 N.W.2d 192 (2009).

Where the facts necessary to establish an aggravated offense as defined by the Sex Offender Registration Act are
not specifically included in the elements of the offense of which the defendant is convicted, such facts must be
specifically found by the jury in order to impose lifetime community supervision as a term of the sentence. State v.
Payan, 277 Neb. 663, 765 N.W.2d 192 (2009).

83-178.

For purposes of subsection (2) of this section, "good cause" means a logical or legally sufficient reason in light
of all the surrounding facts and circumstances and in view of the very narrow access intended by the Legislature.
Pettit v. Nebraska Dept. of Corr. Servs., 291 Neb. 513, 867 N.W.2d 553 (2015).

Whether a person seeking access to an inmate's institutional file shows good cause is a mixed question of law and
fact. What the parties show presents questions of fact, which an appellate court reviews for clear error. Whether the
showing establishes good cause is a question of law, and an appellate court reviews questions of law independently.
Where the facts are undisputed, the entire question becomes one of law. Pettit v. Nebraska Dept. of Corr. Servs.,
291 Neb. 513, 867 N.W.2d 553 (2015).

When a defendant in a capital sentencing proceeding places his or her mental health at issue either by asserting
mental retardation or by asserting mental illness, there is good cause under subsection (2) of this section for the
prosecution to obtain access to the defendant's mental health records in the possession of the Department of
Correctional Services. State v. Vela, 279 Neb. 94, 777 N.W.2d 266 (2009).

83-183.

This section, when construed with section 83-183.01, does not require that an inmate be provided with full-time
employment as a prerequisite to the applicability of rules and regulations promulgated under the authority of section
83-183.01. Hurbenca v. Nebraska Dept. of Corr. Servs., 18 Neb. App. 31, 773 N.W.2d 402 (2009).

83-183.01.

Section 83-183, when construed with this section, does not require that an inmate be provided with full-time
employment as a prerequisite to the applicability of rules and regulations promulgated under the authority of this
section. Hurbenca v. Nebraska Dept. of Corr. Servs., 18 Neb. App. 31, 773 N.W.2d 402 (2009).

83-1,106.

There is nothing in the language of subsection (1) of this section indicating that credit for time served should be
applied to only one concurrent sentence while a defendant is in custody before any sentence is pronounced but
should be applied to multiple concurrent sentences when the defendant is in custody pending the resolution of an
appeal and then pending sentence. State v. Wines, 308 Neb. 468, 954 N.W.2d 893 (2021).

The credit for time served to which a defendant is entitled is an absolute and objective number that is established
by the record. State v. McCulley, 305 Neb. 139, 939 N.W.2d 373 (2020).

Failing to give credit for time served, while erroneous, does not render the sentence void. State v. Barnes, 303
Neb. 167,927 N.W.2d 64 (2019).

Subsection (1) of this section does not set forth a right to collaterally attack the final judgment in a criminal case
on the ground that credit for time served was not given as mandated by statute. State v. Barnes, 303 Neb. 167, 927

N.W.2d 64 (2019).

Pursuant to subsection (1) of this section, the defendant was not entitled to credit for time served during his pretrial
detainment in Nebraska, following his extradition from Colorado, for time that occurred prior to Colorado's grant
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of parole, since he was in custody because of his Colorado sentence up until he was paroled. State v. Leahy, 301
Neb. 228, 917 N.W.2d 895 (2018).

Under subsection (4) of this section, the conduct in question need not be the same or related to the conduct for
which time was originally served. State v. Carngbe, 288 Neb. 347, 847 N.W.2d 302 (2014).

Section 47-503 and subsection (1) of this section use similar language, so the reasoning of cases involving one of
these provisions is applicable to cases involving the other. State v. Wills, 285 Neb. 260, 826 N.W.2d 581 (2013).

A defendant ordered to complete a work ethic camp was "in custody." State v. Becker, 282 Neb. 449, 804 N.W.2d
27 (2011).

Under this section, when consecutive sentences are imposed for two or more offenses, periods of presentence
incarceration may be credited only against the aggregate of all terms imposed: an offender who receives consecutive
sentences is entitled to credit against only the first sentence imposed, while an offender sentenced to concurrent
terms in effect receives credit against each sentence. State v. Williams, 282 Neb. 182, 802 N.W.2d 421 (2011).

The phrase "in custody" under this section means judicially imposed physical confinement in a governmental
facility authorized for detention, control, or supervision of a defendant before, during, or after a trial on a criminal
charge. State v. Anderson, 18 Neb. App. 329, 779 N.W.2d 623 (2010).

83-1,107.

A defendant must serve the mandatory minimum sentence before earning good time credit toward either the
maximum or minimum sentence. State v. Castillas, 285 Neb. 174, 826 N.W.2d 255 (2013).

Good time reductions do not apply to mandatory minimum sentences. State v. Castillas, 285 Neb. 174, 826
N.W.2d 255 (2013).

Multiple mandatory minimum sentences must be served consecutively. State v. Castillas, 285 Neb. 174, 826
N.W.2d 255 (2013).

When a mandatory minimum sentence is involved, the mandatory discharge date is computed by subtracting the
mandatory minimum sentence from the maximum sentence, halving the difference, and adding that difference to
the mandatory minimum. State v. Castillas, 285 Neb. 174, 826 N.W.2d 255 (2013).

83-1,108.

"Good time" under this section should not be applied against a mandatory minimum sentence imposed under
section 29-2221(1). Hurbenca v. Nebraska Dept. of Corr. Servs., 16 Neb. App. 222, 742 N.W.2d 773 (2007).

83-1,110.

This section, which makes a convicted offender sentenced to life imprisonment ineligible for parole until the life
sentence is commuted to a term of years is a permissible condition under Neb. Const. Art. IV, sec. 13, and it does
not infringe on the Board of Parole's authority to grant paroles. Adams v. State, 293 Neb. 612, 879 N.W.2d 18
(2016).

Good time reductions do not apply to mandatory minimum sentences. State v. Russell, 291 Neb. 33, 863 N.W.2d
813 (2015).

Although no reduction for good time is accumulated for sentences imposing a mandatory minimum term of
incarceration for the duration of that term, this section does not require that all sentences carrying a mandatory

minimum term be served consecutively. State v. Lantz, 290 Neb. 757, 861 N.W.2d 728 (2015).

A defendant must serve the mandatory minimum sentence before earning good time credit toward either the
maximum or minimum sentence. State v. Castillas, 285 Neb. 174, 826 N.W.2d 255 (2013).

Good time reductions do not apply to mandatory minimum sentences. State v. Castillas, 285 Neb. 174, 826
N.W.2d 255 (2013).

Multiple mandatory minimum sentences must be served consecutively. State v. Castillas, 285 Neb. 174, 826
N.W.2d 255 (2013).
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When a mandatory minimum sentence is involved, the mandatory discharge date is computed by subtracting the
mandatory minimum sentence from the maximum sentence, halving the difference, and adding that difference to
the mandatory minimum. State v. Castillas, 285 Neb. 174, 826 N.W.2d 255 (2013).

An inmate sentenced to life imprisonment for first degree murder is not eligible for parole until the Nebraska

Board of Pardons commutes his or her sentence to a term of years. Poindexter v. Houston, 275 Neb. 863, 750
N.W.2d 688 (2008).

83-1,118.
The Department of Correctional Services acted beyond its authority when, due to a miscalculation of good-time

credit, it discharged the defendant before completion of the defendant's lawful sentence. Evans v. Frakes, 293 Neb.
253,876 N.W.2d 626 (2016).

83-1,121.
The Nebraska Board of Parole retained custody over a parolee and was empowered to revoke his parole for

violating parole condition barring him from using social media. Tyrrell v. Frakes, 309 Neb. 85, 958 N.W.2d 673

(2021).

83-1,126.

Communications to the Board of Pardons are protected by absolute privilege. Kocontes v. McQuaid, 279 Neb.
335, 778 N.W.2d 410 (2010).

83-1,127.02.
This section mandates that a sentencing court must impose a 15-year operator's license revocation whenever a
person restricted to operating a motor vehicle equipped with an ignition interlock device is found to have operated

a vehicle without such an ignition interlock device. Such a revocation is in addition to, rather than as part of, any
term of probation imposed by the sentencing court. State v. Donner, 13 Neb. App. 85, 690 N.W.2d 181 (2004).

83-365.

There is no requirement that the Department of Health and Human Services offer proof that the cost of the care,
support, maintenance, and treatment is fair and reasonable. In re Guardianship of Gaube, 14 Neb. App. 259, 707
N.W.2d 16 (2005).

83-4,111.

The language of this section does not establish a right in inmates to a determination of which rights they retain
upon commitment. Meis v. Houston, 19 Neb. App. 504, 808 N.W.2d 897 (2012).

The Nebraska Department of Correctional Services' duty to promulgate rules and regulations regarding inmate

rights under this section has been fulfilled by the promulgation of 68 Neb. Admin. Code, chs. 1 through 9 (2008).
Meis v. Houston, 19 Neb. App. 504, 808 N.W.2d 897 (2012).

83-4,122.
In prison disciplinary cases which involve the imposition of disciplinary isolation or the loss of good time credit,

the standard of proof to sustain the charge is "substantial evidence" rather than "some evidence." Witmer v.
Nebraska Dept. of Corr. Servs., 13 Neb. App. 297, 691 N.W.2d 185 (2005).

83-4,123.

An inmate's right of access to the courts in Nebraska is no greater than those rights of access to the federal courts
under the U.S. Constitution. Jacob v. Nebraska Dept. of Corr. Servs., 294 Neb. 735, 884 N.W.2d 687 (2016).

83-4,145.

Defendants are to be given credit for time served at work camp programs. State v. Becker, 282 Neb. 449, 804
N.W.2d 27 (2011).
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83-964.

Under former law, Nebraska's statutes specifying electrocution as the mode of inflicting the death penalty are
separate, and severable, from the procedures by which the trial court sentences the defendant. State v. Mata, 275
Neb. 1, 745 N.W.2d 229 (2008).

Under former law, that a method of execution is cruel and unusual punishment bears solely on the legality of the
execution of the sentence and not on the validity of the sentence itself. State v. Mata, 275 Neb. 1, 745 N.W.2d 229
(2008).

83-965.

This section is not an unconstitutional delegation of legislative power. State v. Ellis, 281 Neb. 571, 799 N.W.2d
267 (2011).

83-967.

Subsection (2) of this section does not provide a complete exception to the public records statutes and is
reasonably and ordinarily understood as an exemption like those under section 84-712.05. State ex rel. BH Media
Group v. Frakes, 305 Neb. 780, 943 N.W.2d 231 (2020).

Under the plain and unambiguous language of subsection (2) of this section, the Legislature intended to prevent
the disclosure of the identities of execution team members. State ex rel. BH Media Group v. Frakes, 305 Neb. 780,
943 N.W.2d 231 (2020).

83-1211.

A service recipient's liability for costs shall not be determined based on a finding of whether such costs are fair
and reasonable. In re Guardianship of Gaube, 14 Neb. App. 259, 707 N.W.2d 16 (2005).

84-712.

A statute qualifies as an "other statute" under subsection (1) of this section when the plain language of a statute
makes it clear that a record, or portions thereof, is exempt from disclosure in response to a public records request.
State ex rel. BH Media Group v. Frakes, 305 Neb. 780, 943 N.W.2d 231 (2020).

An "other statute" exemption does not allow a court to imply an exemption, but only allows a specific exemption
to stand. State ex rel. BH Media Group v. Frakes, 305 Neb. 780, 943 N.W.2d 231 (2020).

A party seeking a writ of mandamus under section 84-712.03 has the burden to satisfy three elements: (1) The
requesting party is a citizen of the state or the other person interested in the examination of the public records; (2)
the document sought is a public record as defined by section 84-712.01; and (3) the requesting party has been denied
access to the public record as guaranteed by this section. Evertson v. City of Kimball, 278 Neb. 1, 767 N.W.2d 751
(2009).

The Nebraska Department of Correctional Services had no obligation to transport an inmate in its custody to an
office where a particular record was located to examine the record. Russell v. Clarke, 15 Neb. App. 221, 724 N.W.2d
840 (20006).

84-712.01.

The Legislature intended that courts liberally construe the public records statutes in favor of disclosure whenever
the expenditure of public funds is involved. State ex rel. BH Media Group v. Frakes, 305 Neb. 780, 943 N.W.2d
231 (2020).

If each branch of government could shield its records simply by appealing to the fact that they were created in the
course of any number of essential branch functions, then the protections of the public interest embodied in the public
records statutes would be a nullity. State ex rel. Veskrna v. Steel, 296 Neb. 581, 894 N.W.2d 788 (2017).

Under subsection (1) of this section, the Judicial Branch Education advisory committee's unwritten policy of
keeping its records confidential did not, in light of section 24-205.01, governing the committee's power to develop
standards and policies for review by the Nebraska Supreme Court, render such records confidential under the
statutory exception to the public records laws for records not to be made public according to this section, although
subdivision (2)(a) of section 24-205.01 contemplated promulgation of rules regarding the confidentiality of Judicial
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Branch Education records, where no such rules had been adopted by the Nebraska Supreme Court. State ex rel.
Veskrna v. Steel, 296 Neb. 581, 894 N.W.2d 788 (2017).

Presentence reports are not "public records" under this section. State ex rel. Unger v. State, 293 Neb. 549, 878
N.W.2d 540 (2016).

A four-part functional equivalency test is the appropriate analytical model for determining whether a private entity
which has an ongoing relationship with a governmental entity can be considered an agency, branch, or department
of such governmental entity within the meaning of subsection (1) of this section, such that its records are subject to
disclosure upon request under Nebraska's public records laws. The factors to be considered in applying this test are
(1) whether the private entity performs a governmental function, (2) the level of governmental funding of the private
entity, (3) the extent of government involvement with or regulation of the private entity, and (4) whether the private
entity was created by the government. Frederick v. City of Falls City, 289 Neb. 864, 857 N.W.2d 569 (2015).

A party seeking a writ of mandamus under section 84-712.03 has the burden to satisfy three elements: (1) The
requesting party is a citizen of the state or other person interested in the examination of the public records; (2) the
document sought is a public record as defined by this section; and (3) the requesting party has been denied access
to the public record as guaranteed by section 84-712. Evertson v. City of Kimball, 278 Neb. 1, 767 N.W.2d 751
(2009).

Subsection (1) of this section does not require a citizen to show that a public body has actual possession of a
requested record. Subsection (3) of this section requires that the "of or belonging to" language be construed liberally;
this broad definition includes any documents or records that a public body is entitled to possess—regardless of
whether the public body takes possession. The public's right of access should not depend on where the requested
records are physically located. Evertson v. City of Kimball, 278 Neb. 1, 767 N.W.2d 751 (2009).

Under subsection (1) of this section, the reference to "data" in the last sentence shows that the Legislature intended
public records to include a public body's component information, not just its completed reports or documents.
Evertson v. City of Kimball, 278 Neb. 1, 767 N.W.2d 751 (2009).

Under this section, requested materials in a private party's possession are public records if the following
requirements are met: (1) The public body, through a delegation of its authority to perform a government function,
contracted with a private party to carry out the government function; (2) the private party prepared the records under
the public body's delegation of authority; (3) the public body was entitled to possess the materials to monitor the
private party's performance; and (4) the records are used to make a decision affecting public interest. Evertson v.
City of Kimball, 278 Neb. 1, 767 N.W.2d 751 (2009).

Records of deaths that occurred at a state-run mental institution, indicating the place of burial, are public records
as defined by this section. State ex rel. Adams Cty. Historical Soc. v. Kinyoun, 277 Neb. 749, 765 N.W.2d 212
(2009).

84-712.03.

A person choosing to seek speedy relief by a writ of mandamus, pursuant to subdivision (1)(a) of this section,
must follow the procedural requirements set forth in sections 25-2156 through 25-2169. State ex rel. Malone v.
Baldonado-Bellamy, 307 Neb. 549, 950 N.W.2d 81 (2020).

In the context of a public records denial, a district court's jurisdiction over a writ of mandamus is governed by
this section, and such jurisdiction does not turn on whether the claim advanced by the relator has merit. State ex rel.
BH Media Group v. Frakes, 305 Neb. 780, 943 N.W.2d 231 (2020).

It is well-understood that the public records statutes place the burden of proof upon the public body to justify
nondisclosure. State ex rel. BH Media Group v. Frakes, 305 Neb. 780, 943 N.W.2d 231 (2020).

A party seeking a writ of mandamus under this section has the burden to satisfy three elements: (1) The requesting
party is a citizen of the state or other person interested in the examination of the public records, (2) the document
sought is a public record as defined by section 84-712.01, and (3) the requesting party has been denied access to the
public record as guaranteed by section 84-712. Huff v. Brown, 305 Neb. 648, 941 N.W.2d 515 (2020).

If the public body holding the record wishes to oppose the issuance of a writ of mandamus, the public body must
show, by clear and conclusive evidence, that the public record at issue is exempt from the disclosure requirement
under one of the exceptions provided by section 84-712.05 or section 84-712.08. Huff v. Brown, 305 Neb. 648, 941
N.W.2d 515 (2020).
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Under subdivision (1)(a) of this section, the requesting party's initial responsibility includes demonstrating that
the requested record is a public record that he or she has a clear right to access under the public records statutes and
that the public body or custodian against whom mandamus is sought has a clear duty to provide such public records.
Huff v. Brown, 305 Neb. 648, 941 N.W.2d 515 (2020).

A party seeking a writ of mandamus under this section has the burden to satisfy three elements: (1) The requesting
party is a citizen of the state or other person interested in the examination of the public records; (2) the document
sought is a public record as defined by section 84-712.01; and (3) the requesting party has been denied access to the
public record as guaranteed by section 84-712. Evertson v. City of Kimball, 278 Neb. 1, 767 N.W.2d 751 (2009).

If a requesting party satisfies its prima facie claim for release of public records under this section, the public body
opposing disclosure must show by clear and convincing evidence that section 84-712.05 or 84-712.08 exempts the
records from disclosure. Evertson v. City of Kimball, 278 Neb. 1, 767 N.W.2d 751 (2009).

84-712.05.

Disclosure, within the meaning of the public records statutes, refers to the exposure of documents to public view.
An exemption from disclosure should not be misunderstood as an exception to the laws of the public records statutes.
State ex rel. BH Media Group v. Frakes, 305 Neb. 780, 943 N.W.2d 231 (2020).

Under subdivision (3) of this section, a public power district could not withhold its proprietary or commercial
information that would give advantage to business competitors, because the district failed to demonstrate by clear
and conclusive evidence that the information would serve no public purpose. Aksamit Resource Mgmt. v. Nebraska
Pub. Power Dist., 299 Neb. 114, 907 N.W.2d 301 (2018).

Because the Legislature has expressed a strong public policy for disclosure, Nebraska courts must narrowly
construe statutory exemptions shielding public records from disclosure. Evertson v. City of Kimball, 278 Neb. 1,
767 N.W.2d 751 (2009).

If a requesting party satisfies its prima facie claim for release of public records under section 84-712.03, the public
body opposing disclosure must show by clear and convincing evidence that this section or section 84-712.08
exempts the records from disclosure. Evertson v. City of Kimball, 278 Neb. 1, 767 N.W.2d 751 (2009).

The investigatory record exception does not apply to protect material compiled ancillary to an agency's routine
administrative functions or oversight activities. Evertson v. City of Kimball, 278 Neb. 1, 767 N.W.2d 751 (2009).

Under subdivision (5) of this section, a public body can withhold from the public records of its investigation into
an employee's conduct only if the investigation focuses on specifically alleged illegal acts. Evertson v. City of
Kimball, 278 Neb. 1, 767 N.W.2d 751 (2009).

Under subdivision (5) of this section, a public record is an investigatory record where (1) the activity giving rise
to the document sought is related to the duty of investigation or examination with which the public body is charged
and (2) the relationship between the investigation or examination and that public body's duty to investigate or
examine supports a colorable claim of rationality. This two-part test provides a deferential burden-of-proof rule for
a public body performing an investigation or examination with which it is charged. Evertson v. City of Kimball,
278 Neb. 1, 767 N.W.2d 751 (2009).

84-712.06.

In order for an agency to carry its burden before the district court, the agency must provide a reasonably detailed
justification rather than conclusory statements to support its claim that the nonexempt material in a document is not
reasonably segregable. State ex rel. BH Media Group v. Frakes, 305 Neb. 780, 943 N.W.2d 231 (2020).

The withholding of an entire document by an agency is not justifiable simply because some of the material therein
is subject to an exemption. Agencies are required to disclose nonexempt portions of a document, unless those
nonexempt portions are inextricably intertwined with exempt portions. State ex rel. BH Media Group v. Frakes, 305
Neb. 780, 943 N.W.2d 231 (2020).

84-712.08.

Because the Legislature has expressed a strong public policy for disclosure, Nebraska courts must narrowly
construe statutory exemptions shielding public records from disclosure. Evertson v. City of Kimball, 278 Neb. 1,
767 N.W.2d 751 (2009).
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If a requesting party satisfies its prima facie claim for release of public records under section 84-712.03, the public
body opposing disclosure must show by clear and convincing evidence that section 84-712.05 or this section
exempts the records from disclosure. Evertson v. City of Kimball, 278 Neb. 1, 767 N.W.2d 751 (2009).

84-901.

A natural resources district is not an agency within the meaning of the Administrative Procedure Act. Lingenfelter
v. Lower Elkhorn NRD, 294 Neb. 46, 881 N.W.2d 892 (2016).

Under the Administrative Procedure Act, an appellate court may reverse, vacate, or modify a district court's
judgment or final order for errors appearing on the record. Murray v. Neth, 17 Neb. App. 900, 773 N.W.2d 394
(2009).

Because the University of Nebraska College of Law Student-Faculty Honor Committee and the College of Law
dean are not authorized by law to make rules and regulations, they are not "agencies," and thus, their decisions are
not subject to judicial review under the Administrative Procedure Act. Kerr v. Board of Regents, 15 Neb. App. 907,
739 N.W.2d 224 (2007).

84-911.

Citizens lacked standing under the Administrative Procedure Act to challenge the validity of a regulation where
they alleged an infringement of a procedural right to informed participation in the regulation-making process but
did not show that the challenged regulation itself threatened or violated their rights. Griffith v. Nebraska Dept. of
Corr. Servs., 304 Neb. 287, 934 N.W.2d 169 (2019).

Common-law exceptions to injury-in-fact standing do not apply in actions brought under the Administrative
Procedure Act provision that permits the validity of any rule or regulation to be determined upon a petition for
declaratory judgment if it appears that the rule or regulation or its threatened application interferes with legal rights
or privileges of the petitioner, overruling Project Extra Mile v. Nebraska Liquor Control Comm., 283 Neb. 379, 810
N.W.2d 149 (2012). Griffith v. Nebraska Dept. of Corr. Servs., 304 Neb. 287, 934 N.W.2d 169 (2019).

A taxpayer has standing to challenge a state official's failure to comply with a clear statutory duty to assess or
collect taxes—as distinguished from legitimate discretion to decide whether to tax. But the taxpayer must show that
the official's unlawful failure to comply with a duty to tax would otherwise go unchallenged because no other
potential party is better suited to bring the action. Under this section, a taxpayer has standing to challenge an agency's
unlawful regulation that negates the agency's statutory duty to assess taxes. No other potential parties are better
suited than a taxpayer to claim that a state agency or official has violated a statutory duty to assess taxes when the
persons or entities directly and immediately affected by the alleged violation are beneficially, instead of adversely,
affected. Project Extra Mile v. Nebraska Liquor Control Comm., 283 Neb. 379, 810 N.W.2d 149 (2012).

When this section is read consistently with the declaratory judgment statutes, the only limitations placed on the
relief that a plaintiff can obtain in a declaratory judgment action under this section are the limitations imposed by
sovereign immunity principles. Neither this section nor sovereign immunity bars injunctive relief in a declaratory
judgment action under this section when such relief would not require state officials to expend public funds. Project
Extra Mile v. Nebraska Liquor Control Comm., 283 Neb. 379, 810 N.W.2d 149 (2012).

A prisoner is not entitled to a declaratory judgment under this section as to the validity of a regulation limiting
the amount of property that can be possessed by an inmate, because a prisoner does not enjoy the unqualified right
to possess property while in prison. Meis v. Houston, 19 Neb. App. 504, 808 N.W.2d 897 (2012).

84-912.01.

This section did not require a hearing before the Department of Administrative Services to decide the issues raised
by the petitioners, the petition for a declaratory order did not require the department to act in a quasi-judicial manner,
and the proceeding was not a contested case under the Administrative Procedure Act. Kaplan v. McClurg, 271 Neb.
101, 710 N.W.2d 96 (2006).

84-912.02.
The Administrative Procedure Act grants agencies the power to impose conditions upon an intervenor's

participation, and this action is distinct from granting or denying a petition for intervention. In re Application No.
OP-0003, 303 Neb. 872, 932 N.W.2d 653 (2019).
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Under the Administrative Procedure Act, an agency may modify an order imposing conditions on intervention at
any time. In re Application No. OP-0003, 303 Neb. 872, 932 N.W.2d 653 (2019).

84-913.03.

Whether the hearing is conducted by videoconference is permissive and discretionary. Robbins v. Neth, 15 Neb.
App. 67,722 N.W.2d 76 (2006).

84-914.

Ex parte communications that the director of the Department of Motor Vehicles had with police officers who
were potential witnesses at a motorist's administrative license revocation hearing did not violate the motorist's due
process rights; neither officer was a party in the license revocation proceeding nor a person outside the Department
of Motor Vehicles having an interest in the motorist's case. Walz v. Neth, 17 Neb. App. 891, 773 N.W.2d 387
(2009).

84-917.

When reviewing an order of the district court under the Administrative Procedure Act for errors appearing on the
record, the inquiry is whether the decision conforms to the law, is supported by competent evidence, and is neither
arbitrary, capricious, nor unreasonable. Even under the ordinary standard of review for judicial review actions under
the Administrative Procedure Act, an appellate court will not substitute its factual findings for those of the district
court where competent evidence supports the district court's findings. An appellate court will not impose a less
deferential standard for a district court's factual findings on plain error review than under ordinary standard of review
for judicial review actions under the Administrative Procedure Act. Swicord v. Police Stds. Adv. Council, 309 Neb.
43,958 N.W.2d 388 (2021).

Pursuant to subdivision (2)(a) of this section, service is required within 30 days of necessary parties to an agency
action—including nongovernmental parties of record and, if the agency is a party of record, the agency through the
Attorney General—in order to initiate a judicial review, and such service is an issue of subject matter jurisdiction.
Omaha Expo. & Racing v. Nebraska State Racing Comm., 307 Neb. 172, 949 N.W.2d 183 (2020).

When evaluating whether an agency is a neutral fact finder, appellate courts look to the agency's actions as to the
dispute at issue, the statutory basis upon which the agency was acting, and the participation of the agency in the
matters surrounding the dispute. Omaha Expo. & Racing v. Nebraska State Racing Comm., 307 Neb. 172, 949
N.W.2d 183 (2020).

Service on nongovernmental entities under subdivision (2)(a)(i) of this section is required within 30 days of the
filing of the petition. Candyland, LLC v. Nebraska Liquor Control Comm., 306 Neb. 169, 944 N.W.2d 740 (2020).

The Administrative Procedure Act does not limit a district court's general original jurisdiction. Webb v. Nebraska
Dept. of Health & Human Servs., 301 Neb. 810, 920 N.W.2d 268 (2018).

A proceeding in district court, pursuant to the Administrative Procedure Act, for review of a decision by an
administrative agency is not an "appeal" in the strict sense of the term, meaning the power and authority conferred
upon a superior court to reexamine and redetermine causes tried in inferior courts, but, rather, is the institution of a
suit to obtain judicial branch review of a nonjudicial branch decision. Kozal v. Nebraska Liquor Control Comm.,
297 Neb. 938, 902 N.W.2d 147 (2017).

Because the Administrative Procedure Act is a procedural statute that applies to a variety of agencies and types
of agency proceedings, determining which parties qualify, for purposes of this section, as "parties of record" requires
looking at the nature of the administrative proceeding under review. Kozal v. Nebraska Liquor Control Comm., 297
Neb. 938, 902 N.W.2d 147 (2017).

The requirement under this section that a petitioner make all "parties of record" in the agency proceeding parties
to the proceeding for review is necessary to confer subject matter jurisdiction on the district court. Kozal v. Nebraska
Liquor Control Comm., 297 Neb. 938, 902 N.W.2d 147 (2017).

In a review de novo on the record, a district court is not limited to a review subject to the narrow criteria found in
subdivision (6)(a) of this section, but is required to make independent factual determinations based upon the record
and reach its own independent conclusions with respect to the matters at issue. Medicine Creek v. Middle
Republican NRD, 296 Neb. 1, 892 N.W.2d 74 (2017).
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Upon an appeal from an order of a natural resources district, a district court reviews the natural resources district's
decision de novo on the record of the natural resources district. Medicine Creek v. Middle Republican NRD, 296
Neb. 1, 892 N.W.2d 74 (2017).

An inmate's petition for the reclassification of custody level from medium custody to minimum custody did not
involve a "contested case" and was thus not subject to judicial review under the Administrative Procedure Act.
Purdie v. Nebraska Dept. of Corr. Servs., 292 Neb. 524, 872 N.W.2d 895 (2016).

An issue that has not been presented in a petition for judicial review has not been properly preserved for
consideration by the district court. Skaggs v. Nebraska State Patrol, 282 Neb. 154, 804 N.W.2d 611 (2011).

Subsection (5)(b)(i) of this section permits the district court to review only matters which were not properly raised
in the proceedings before an administrative agency. Skaggs v. Nebraska State Patrol, 282 Neb. 154, 804 N.W.2d
611 (2011).

A party is "aggrieved" within the meaning of subsection (1) of this section if it has standing to invoke a court's
jurisdiction—that is, if it has a legal or equitable right, title, or interest in the subject matter of the controversy.
Central Neb. Pub. Power Dist. v. North Platte NRD, 280 Neb. 533, 788 N.W.2d 252 (2010).

Any aggrieved party seeking judicial review of an administrative decision under the Administrative Procedure
Act must file a petition within 30 days after service of that decision, pursuant to this section. The Administrative
Procedure Act makes no mention of an extended or different deadline for filing a cross-petition in the district court.
Ahmann v. Correctional Ctr. Lincoln, 276 Neb. 590, 755 N.W.2d 608 (2008).

In accordance with subsection (5)(a) of this section, when reviewing a final decision of an administrative agency
in a contested case under the Administrative Procedure Act, a court may not take judicial notice of an adjudicative
fact that was not presented to the agency, because the taking of such evidence would impermissibly expand the
court's statutory scope of review de novo on the record of the agency. Betterman v. Department of Motor Vehicles,
273 Neb. 178, 728 N.W.2d 570 (2007).

Under subsection (6)(b) of this section, a district court has discretion concerning the disposition of an appeal from
an administrative agency. Nebraska Liq. Distrib. v. Nebraska Liq. Cont. Comm., 272 Neb. 390, 722 N.W.2d 10
(2006).

Under subdivision (5)(b) of this section, the district court has the discretion to remand a cause to the agency for
resolution of issues that were not raised before the agency if the court determines that the interest of justice would
be served by resolution of such issues. Barrios v. Commissioner of Labor, 25 Neb. App. 835, 914 N.W.2d 468
(2018).

Under subdivision (5)(b) of this section, where the district court, sitting as an intermediate appellate court for an
agency decision, reverses a judgment in favor of a party and remands the matter for further proceedings, that party's
substantial right has been affected, so as to make that order final for purposes of appeal. Barrios v. Commissioner
of Labor, 25 Neb. App. 835, 914 N.W.2d 468 (20138).

An assignment of error concerning a witness's testimony and evidence was not considered on appeal, because the
complaining party did not raise or discuss the issue in its petition for review filed with the district court. Nebraska
Pub. Advocate v. Nebraska Pub. Serv. Comm., 19 Neb. App. 596, 815 N.W.2d 192 (2012).

The Department of Banking and Finance is statutorily authorized to require payment for the costs of preparing
the official record from the party seeking review of its decision prior to transmitting the record. JHK, Inc. v.
Nebraska Dept. of Banking & Finance, 17 Neb. App. 186, 757 N.W.2d 515 (2008).

The district court lacked subject matter jurisdiction because the petitioner failed to timely include as a party
defendant the Department of Correctional Services, a necessary party under the Administrative Procedure Act.
Tlamka v. Parry, 16 Neb. App. 793, 751 N.W.2d 664 (2008).

In a true de novo review, the district court's decision is to be made independently of the agency's prior disposition
and the district court is not required to give deference to the findings of fact and the decision of the agency hearing

officer. DeBoer v. Nebraska Dept. of Motor Vehicles, 16 Neb. App. 760, 751 N.W.2d 651 (2008).

In an appeal under subsection (5)(a) of this section, the district court conducts a de novo review of the record of
the agency. Clark v. Tyrrell, 16 Neb. App. 692, 750 N.W.2d 364 (2008).

Pursuant to subsection (2)(a) of this section, the phrase "county where the action is taken" is the site of the first
adjudicated hearing of a disputed claim. Yelli v. Neth, 16 Neb. App. 639, 747 N.W.2d 459 (2008).
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If petition for review filed pursuant to this section is not timely, district court does not have jurisdiction to consider
merits and can properly dismiss petition. Roubal v. State, 14 Neb. App. 554, 710 N.W.2d 359 (2006).

Judgments rendered by an administrative agency acting in a quasi-judicial capacity are not subject to collateral
attack in a separate action in county court challenging the validity of the underlying claim, but must be properly
appealed pursuant to this section. In re Guardianship of Gaube, 14 Neb. App. 259, 707 N.W.2d 16 (2005).

84-918.

A judgment or final order rendered by a district court in a judicial review under the Administrative Procedure Act
may be reversed, vacated, or modified by an appellate court for errors appearing on the record. When reviewing
such an order, the inquiry is whether the decision conforms to the law, is supported by competent evidence, and is
neither arbitrary, capricious, nor unreasonable. Parker v. State ex rel. Bruning, 276 Neb. 359, 753 N.W.2d 843
(2008).

84-1301.

Although the actual appreciation or increase in value of a state employee's pension occurred during the marriage,
such increase was not due to the efforts or contribution of marital funds by the parties during the marriage, but,
rather, was guaranteed prior to the marriage by operation of subsection (17) of this section. Therefore, such increase
was not marital property. Coufal v. Coufal, 291 Neb. 378, 866 N.W.2d 74 (2015).

84-1408.

Although a committee was a subcommittee of a natural resources district board, it was not subject to the Open
Meetings Act because there was never a quorum of board members in attendance and the committee did not hold
hearings, make policy, or take formal action on behalf of the board. Koch v. Lower Loup NRD, 27 Neb. App. 301,
931 N.W.2d 160 (2019).

A county board of equalization is a public body whose meetings shall be open to the public. Wolf v. Grubbs, 17
Neb. App. 292, 759 N.W.2d 499 (2009).

84-1409.

Although a committee was a subcommittee of a natural resources district board, it was not subject to the Open
Meetings Act because there was never a quorum of board members in attendance and the committee did not hold
hearings, make policy, or take formal action on behalf of the board. Koch v. Lower Loup NRD, 27 Neb. App. 301,
931 N.W.2d 160 (2019).

Although the Open Meetings Act does not define "subcommittee," a subcommittee is generally defined as a group
within a committee to which the committee may refer business. Koch v. Lower Loup NRD, 27 Neb. App. 301, 931
N.W.2d 160 (2019).

The Open Meetings Act does not require policymakers to remain ignorant of the issues they must decide until the
moment the public is invited to comment on a proposed policy. By excluding nonquorum subgroups from the
definition of a public body, the Legislature has balanced the public's need to be heard on matters of public policy
with a practical accommodation for a public body's need for information to conduct business. Koch v. Lower Loup
NRD, 27 Neb. App. 301, 931 N.W.2d 160 (2019).

As an administrative agency of the county, a county board of equalization is a public body. Wolf v. Grubbs, 17
Neb. App. 292, 759 N.W.2d 499 (2009).

The electors of a township at their annual meeting are a public body under the Open Meetings Act. State ex rel.
Newman v. Columbus Township Bd., 15 Neb. App. 656, 735 N.W.2d 399 (2007).

84-1410.

There is no absolute discovery privilege for communications that occur during a closed session. State ex rel.
Upper Republican NRD v. District Judges, 273 Neb. 148, 728 N.W.2d 275 (2007).

84-1411.
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Under subsection (1) of this section, the Legislature has imposed only two conditions on the public body's
notification method of a public meeting: (1) It must give reasonable advance publicized notice of the time and place
of each meeting and (2) it must be recorded in the public body's minutes. City of Elkhorn v. City of Omaha, 272
Neb. 867, 725 N.W.2d 792 (2007).

A county board of commissioners and a county board of equalization are not required to give separate notices
when the notice states only the time and place that the boards meet and directs a citizen to where the agendas for
each board can be found. Wolf v. Grubbs, 17 Neb. App. 292, 759 N.W.2d 499 (2009).

A county board of equalization is a public body which is required to give advanced publicized notice of its
meetings. Wolf v. Grubbs, 17 Neb. App. 292, 759 N.W.2d 499 (2009).

Notice of recessed and reconvened meetings must be given in the same fashion as the original meeting. Wolf v.
Grubbs, 17 Neb. App. 292, 759 N.W.2d 499 (2009).

True notice of a meeting is not given by burying such in the minutes of a prior board proceeding. Wolf v. Grubbs,
17 Neb. App. 292, 759 N.W.2d 499 (2009).

84-1413.

There is no requirement that a public body make a record of where notice was published or posted. Wolf v.
Grubbs, 17 Neb. App. 292, 759 N.W.2d 499 (2009).

84-1414.

The Legislature has granted standing to a broad scope of its citizens for the very limited purpose of challenging
meetings allegedly in violation of the Open Meetings Act, so that they may help police the public policy embodied
by the act. Schauer v. Grooms, 280 Neb. 426, 786 N.W.2d 909 (2010).

Any citizen of the state may commence an action to declare a public body's action void. City of Elkhorn v. City
of Omaha, 272 Neb. 867, 725 N.W.2d 792 (2007).

The reading of ordinances constitutes a formal action under subsection (1) of this section. City of Elkhorn v. City
of Omaha, 272 Neb. 867, 725 N.W.2d 792 (2007).

Voiding an entire meeting is a proper remedy for violations of the Open Meetings Act. Once a meeting has been
declared void pursuant to Nebraska's public meetings law, board members are prohibited from considering any
information obtained at the illegal meeting. Wolf v. Grubbs, 17 Neb. App. 292, 759 N.W.2d 499 (2009).

86-135.

Subsection (1) of this section permits a person to file an application with the Public Service Commission to seek
service from a telecommunications company in the local exchange area adjacent to the local exchange area in which
the applicant resides, which, in this instance, meant the Public Service Commission necessarily interpreted the words
"the local exchange area in which the applicant resides" to include property an applicant presently owns and on
which the applicant does not presently reside, but has demonstrated an intent to reside on such property in the future.
In re Application No. C-4981, 27 Neb. App. 773, 936 N.W.2d 365 (2019).

86-136.

Subsection (1) of this section relates to whether an applicant is receiving, or will receive within a reasonable time,
broadband service from the telecommunications company which furnishes telecommunications service in the local
exchange area in which the applicant resides; a timeframe of nearly 8 months did not meet the requirement of
"within a reasonable time." Note that this section was amended effective September 1, 2019, to place the focus on
when the application to change exchange boundaries is filed, rather than whether service can be made available
within a reasonable time. In re Application No. C-4981, 27 Neb. App. 773, 936 N.W.2d 365 (2019).

86-140.

This section places no limitation on the right to negotiate or review access charges. AT&T Communications v.
Nebraska Public Serv. Comm., 283 Neb. 204, 811 N.W.2d 666 (2012).

86-158.
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All appeals from orders of the Nebraska Public Service Commission are to follow the procedural requirements of
the Administrative Procedure Act. Chase 3000, Inc. v. Nebraska Pub. Serv. Comm., 273 Neb. 133, 728 N.W.2d 560
(2007).

86-291.

The requirement that the submissions of applications for intercept to the Attorney General and the court occur
"[a]t the same time" necessitates that the application be submitted to the Attorney General in close enough proximity
to the submission to the court that the grounds upon which the application is based are equally applicable and the
Attorney General could issue its recommendation with sufficient time so the court could timely consider it in making
its determination. State v. Brye, 304 Neb. 498, 935 N.W.2d 438 (2019).

86-293.
Pursuant to subsection (3) of this section, a court can authorize interception of communications within its

territorial jurisdiction and this interception occurs both at the origin or point of reception and where the
communication is redirected and first heard. State v. Brye, 304 Neb. 498, 935 N.W.2d 438 (2019).

86-297.

Whether reasonable attorney fees should be awarded under this section is addressed to the trial court's discretion,
and a trial court is not required to provide an explanation of such an award in the absence of a party's request for
specific findings. Brumbaugh v. Bendorf, 306 Neb. 250, 945 N.W.2d 116 (2020).

86-2,106.
Even if subdivision (3)(a) of this section prohibits a county attorney from obtaining a person's noncontent
telecommunication records by issuing an investigative subpoena, the Legislature has not provided a remedy for a

violation of this provision, and the violation of a state statute restricting searches is insufficient to show a Fourth
Amendment violation under the U.S. Constitution. State v. Knutson, 288 Neb. 823, 852 N.W.2d 307 (2014).

86-324.

The Nebraska Telecommunications Universal Service Fund Act is not an unconstitutional delegation of authority
to the Public Service Commission. Schumacher v. Johanns, 272 Neb. 346, 722 N.W.2d 37 (2006).

The surcharge assessed by the Public Service Commission based on the Nebraska Telecommunications Universal
Service Fund Act is not a tax. Schumacher v. Johanns, 272 Neb. 346, 722 N.W.2d 37 (2006).

86-441.

This section does not waive sovereign immunity for claims alleging negligence against any provider of 911
emergency dispatch services. Edwards v. Douglas County, 308 Neb. 259, 953 N.W.2d 744 (2021).

86-457.

Subsections (1) through (3) of this section exclusively apply to postpaid wireless services, while subsections (4)
through (6) apply to prepaid wireless services. TracFone Wireless v. Nebraska Pub. Serv. Comm., 279 Neb. 426,
778 N.W.2d 452 (2010).

The plain language of subsection (5) of this section permits the Public Service Commission to require compliance

with the surcharges and methods for collection and remittance that it establishes. TracFone Wireless v. Nebraska
Pub. Serv. Comm., 279 Neb. 426, 778 N.W.2d 452 (2010).

87-127.
The construction given the federal Trademark Act of 1946 as amended (Lanham Trade-Mark Act) should be
examined as persuasive authority for interpreting and construing the Trademark Registration Act. ADT Security

Servs. v. A/C Security Systems, 15 Neb. App. 666, 736 N.W.2d 737 (2007).

The Lanham Trade-Mark Act provides that a party can recover the infringer's profits, any damages sustained, and
the costs of the action. ADT Security Servs. v. A/C Security Systems, 15 Neb. App. 666, 736 N.W.2d 737 (2007).

2022 Cumulative Supplement 160



ANNOTATIONS

87-128.

Pursuant to subsection (1) of this section, the statutory hallmarks of an abandoned service or trademark are (a)
when its use has been discontinued with intent not to resume such use, which may be inferred from the
circumstances, or its nonuse for 2 consecutive years shall constitute prima facie evidence of abandonment or (b)
when any course of conduct of the owner, including acts of omission as well as commission, causes the mark to
lose its significance as a mark. ADT Security Servs. v. A/C Security Systems, 15 Neb. App. 666, 736 N.W.2d 737
(2007).

87-208.

"Denali Custom Builders" was a trade name of appellant Denali Custom Builders, Inc., because it was used on
signs and advertising in transacting business but was not the true name of appellant. Denali Real Estate v. Denali
Custom Builders, 302 Neb. 984, 926 N.W.2d 610 (2019).

87-301.

The terms of the Uniform Deceptive Trade Practices Act provide only for equitable relief consistent with general
principles of equity. State ex rel. Stenberg v. Consumer's Choice Foods, 276 Neb. 481, 755 N.W.2d 583 (2008).

87-302.

Pursuant to subdivision (a)(9) of this section, a product disparagement claim alleging the disparagement of the
goods, services, or business "of another" by false or misleading representation of fact requires that the offending
statements be "of and concerning" a claimant's goods or services. Determining whether a statement is "of and
concerning" a claimant's goods or services requires the consideration of the circumstances surrounding the statement
but also requires more than general, industry-wide allegations. JB & Assocs. v. Nebraska Cancer Coalition, 303
Neb. 855,932 N.W.2d 71 (2019).

Denali Custom Builders, Inc., engaged in a deceptive trade practice when its use of "Denali Custom Builders" in
the course of its business and the similarity of the fonts and colors used on its signage and its website caused
confusion regarding the source of goods or services and its affiliation or association with Denali Real Estate's
entities. Denali Real Estate v. Denali Custom Builders, 302 Neb. 984, 926 N.W.2d 610 (2019).

To establish a violation of the Uniform Deceptive Trade Practices Act, there must have been a representation
regarding the nature of goods or services and the representation must have been for characteristics or benefits that
the goods or services did not have. State ex rel. Stenberg v. Consumer's Choice Foods, 276 Neb. 481, 755 N.W.2d
583 (2008).

87-303.

Requiring Denali Custom Builders, Inc., to remove the name "Denali" from any registration of its corporate name
or trade name with the Nebraska Secretary of State was equitable relief necessary to grant complete relief to the
prevailing party. Denali Real Estate v. Denali Custom Builders, 302 Neb. 984, 926 N.W.2d 610 (2019).

Ticket seller was not a "prevailing party," as would support award of attorney fees under Nebraska's Consumer
Protection Act and Uniform Deceptive Trade Practices Act following dismissal of the State's consumer protection
suit where the State chose to voluntarily dismiss its claims before any judicial determination could be made as to
their merits. State ex rel. Peterson v. Creative Comm. Promotions, 302 Neb. 606, 924 N.W.2d 664 (2019).

Nebraska's Uniform Deceptive Trade Practices Act does not permit an injunction to prevent the copying of a
product. Gengenbach v. Hawkins Mfg., 18 Neb. App. 488, 785 N.W.2d 853 (2010).

Under Nebraska's Uniform Deceptive Trade Practices Act, injunctive relief granted for the copying of an article
is limited to the prevention of confusion or misunderstanding as to the source. Gengenbach v. Hawkins Mfg., 18

Neb. App. 488, 785 N.W.2d 853 (2010).

By its own terms, subsection (a) of this section provides only for equitable relief consistent with general principles
of equity. Reinbrecht v. Walgreen Co., 16 Neb. App. 108, 742 N.W.2d 243 (2007).

The Uniform Deceptive Trade Practices Act, specifically this section, does not provide a private right of action
for damages. Reinbrecht v. Walgreen Co., 16 Neb. App. 108, 742 N.W.2d 243 (2007).

87-303.07.
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This section, which specifically lists buyers and lessees as those protected by its provisions, does not apply to
guarantors. Lindsay Internat. Sales & Serv. v. Wegener, 301 Neb. 1, 917 N.W.2d 133 (2018).

87-502.
Although Nebraska's Trade Secrets Act is based on the Uniform Trade Secrets Act, Nebraska's definition of a
trade secret differs significantly from the uniform act. If an alleged trade secret is ascertainable at all by any means

that are not "improper," the would-be secret is peremptorily excluded from coverage under Nebraska's act. First
Express Servs. Group v. Easter, 286 Neb. 912, 840 N.W.2d 465 (2013).

88-526.

Notice of an in-store transfer is considered prima facie evidence that an in-store transfer occurred, but it is not the
only evidence that can establish the occurrence of an in-store transfer. In re Claims Against Pierce Elevator, 291
Neb. 798, 868 N.W.2d 781 (2015).

88-530.

Issuance of a check does not occur when the sale of grain occurs or the date the check was written. Instead,

issuance is the date that a check is first delivered by the maker or drawer. In re Claims Against Pierce Elevator, 291

Neb. 798, 868 N.W.2d 781 (2015).

The operative date for check holder claims is the date the check was issued. In re Claims Against Pierce Elevator,
291 Neb. 798, 868 N.W.2d 781 (2015).

The warehouse bond and the dealer bond cannot be combined, because the activity covered by each bond is unique
and the requirements for bond protection under each bond are different. In re Claims Against Pierce Elevator, 291
Neb. 798, 868 N.W.2d 781 (2015).

88-547.
When the Public Service Commission adjudicates claims under the Grain Warehouse Act, its objective is to

determine those owners, depositors, storers, or qualified check holders at the time a warehouse is closed. In re
Claims Against Pierce Elevator, 291 Neb. 798, 868 N.W.2d 781 (2015).

NEBRASKA UNIFORM COMMERCIAL CODE

UCC 9-406.

"Assignment" and its derivatives includes both outright transfers of ownership and presently exercisable security
interests. First State Bank Neb. v. MP Nexlevel, 307 Neb. 198, 948 N.W.2d 708 (2020).

UCC 9-607.

Article 9 leaves to the agreement of the parties the circumstances giving rise to a default; default is whatever the
security agreement says it is. First State Bank Neb. v. MP Nexlevel, 307 Neb. 198, 948 N.W.2d 708 (2020).

"Default" is not contingent on an adjudication or agreement and occurs, instead, when determined by the terms
of the security agreement. First State Bank Neb. v. MP Nexlevel, 307 Neb. 198, 948 N.W.2d 708 (2020).
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CONSTITUTION OF THE STATE OF NEBRASKA OF
1875, AND SUBSEQUENT AMENDMENTS

CONSTITUTION OF THE STATE OF NEBRASKA

ARTICLE 1
BILL OF RIGHTS

Section
2. Slavery prohibited.

Sec. 2 Slavery prohibited.

There shall be neither slavery nor involuntary servitude in this state.

Source: Neb. Const. art. I, sec. 2 (1875); Amended 2020, Laws 2019,
LRI1CA, sec. 1.

ARTICLE III
LEGISLATIVE POWER

Section

24. Games of chance, lotteries, and gift enterprises; restrictions; use of state lottery
proceeds; parimutuel wagering on horseraces; bingo games; laws relating to
games of chance, applicability.

Sec. 24 Games of chance, lotteries, and gift enterprises; restrictions; use of
state lottery proceeds; parimutuel wagering on horseraces; bingo games; laws
relating to games of chance, applicability.

(1) Except as provided in this section, the Legislature shall not authorize any
game of chance or any lottery or gift enterprise when the consideration for a
chance to participate involves the payment of money for the purchase of
property, services, or a chance or admission ticket or requires an expenditure
of substantial effort or time.

(2) The Legislature may authorize and regulate a state lottery pursuant to
subsection (3) of this section and other lotteries, raffles, and gift enterprises
which are intended solely as business promotions or the proceeds of which are
to be used solely for charitable or community betterment purposes without
profit to the promoter of such lotteries, raffles, or gift enterprises.

(3)(a) The Legislature may establish a lottery to be operated and regulated by
the State of Nebraska. The proceeds of the lottery shall be appropriated by the
Legislature for the costs of establishing and maintaining the lottery and for the
following purposes, as directed by the Legislature:

(i) The first five hundred thousand dollars after the payment of prizes and
operating expenses shall be transferred to the Compulsive Gamblers Assistance
Fund;

(ii) Forty-four and one-half percent of the money remaining after the payment
of prizes and operating expenses and the initial transfer to the Compulsive
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Gamblers Assistance Fund shall be transferred to the Nebraska Environmental
Trust Fund to be used as provided in the Nebraska Environmental Trust Act;

(iii) Forty-four and one-half percent of the money remaining after the pay-
ment of prizes and operating expenses and the initial transfer to the Compul-
sive Gamblers Assistance Fund shall be used for education as the Legislature
may direct;

(iv) Ten percent of the money remaining after the payment of prizes and
operating expenses and the initial transfer to the Compulsive Gamblers Assis-
tance Fund shall be transferred to the Nebraska State Fair Board if the most
populous city within the county in which the fair is located provides matching
funds equivalent to ten percent of the funds available for transfer. Such
matching funds may be obtained from the city and any other private or public
entity, except that no portion of such matching funds shall be provided by the
state. If the Nebraska State Fair ceases operations, ten percent of the money
remaining after the payment of prizes and operating expenses and the initial
transfer to the Compulsive Gamblers Assistance Fund shall be transferred to
the General Fund; and

(v) One percent of the money remaining after the payment of prizes and
operating expenses and the initial transfer to the Compulsive Gamblers Assis-
tance Fund shall be transferred to the Compulsive Gamblers Assistance Fund.

(b) No lottery game shall be conducted as part of the lottery unless the type of
game has been approved by a majority of the members of the Legislature.

(4) Nothing in this section shall be construed to prohibit (a) the enactment of
laws providing for the licensing and regulation of wagering on the results of
horseraces, wherever run, either within or outside of the state, by the parimutu-
el method, when such wagering is conducted by licensees within a licensed
racetrack enclosure or (b) the enactment of laws providing for the licensing and
regulation of bingo games conducted by nonprofit associations which have been
in existence for a period of five years immediately preceding the application for
license, except that bingo games cannot be conducted by agents or lessees of
such associations on a percentage basis.

(5) This section shall not apply to any law which is enacted contemporane-
ously with the adoption of this subsection or at any time thereafter and which
provides for the licensing, authorization, regulation, or taxation of all forms of
games of chance when such games of chance are conducted by authorized
gaming operators within a licensed racetrack enclosure.

Source: Neb. Const. art. III, sec. 21 (1875); Amended 1934, Initiative
Measure No. 332; Amended 1958, Initiative Measure No. 302;
Amended 1962, Laws 1961, c. 248, sec. 1, p. 735; Amended 1968,
Laws 1967, c. 307, sec. 1, p. 832; Amended 1988, Laws 1988, LR
15, sec. 1; Amended 1992, Laws 1991, LR 24CA, sec. 1; Amended
2004, Laws 2004, LR 209CA, sec. 1; Amended 2020, Initiative
Measure No. 429.

Cross References

Nebraska Environmental Trust Act, see section 81-15,167.
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ARTICLE VIII
REVENUE

Section
12. Cities or villages; redevelopment project; substandard and blighted property;
incur indebtedness; taxes; how treated.

Sec. 12 Cities or villages; redevelopment project; substandard and blighted
property; incur indebtedness; taxes; how treated.

For the purpose of rehabilitating, acquiring, or redeveloping substandard and
blighted property in a redevelopment project as determined by law, any city or
village of the state may, notwithstanding any other provision in the Constitu-
tion, and without regard to charter limitations and restrictions, incur indebted-
ness, whether by bond, loans, notes, advance of money, or otherwise. Notwith-
standing any other provision in the Constitution or a local charter, such cities
or villages may also pledge for and apply to the payment of the principal,
interest, and any premium on such indebtedness all taxes levied by all taxing
bodies on the assessed valuation of the property in the project area portion of a
designated blighted and substandard area that is in excess of the assessed
valuation of such property for the year prior to such rehabilitation, acquisition,
or redevelopment. Cities and villages may pledge such taxes for a period not to
exceed fifteen years, except that the Legislature may allow cities and villages to
pledge such taxes for a period not to exceed twenty years if, due to a high rate
of unemployment combined with a high poverty rate as determined by law,
more than one-half of the property in the project area is designated as
extremely blighted.

When such indebtedness and the interest thereon have been paid in full, such
property thereafter shall be taxed as is other property in the respective taxing
jurisdictions and such taxes applied as all other taxes of the respective taxing
bodies.

Source: Neb. Const. art. VIII, sec. 12 (1978); Adopted 1978, Laws 1978,
LB 469, sec. 1; Amended 1984, Laws 1984, LR 227, sec. 1;
Amended 1988, Laws 1987, LR 11, sec. 1; Amended 2020, Laws
2019, LR14CA, sec. 1.
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CHAPTER 24
COURTS

Article.
2. Supreme Court.
(a) Organization. 24-201.01 to 24-201.04.
() Report Regarding Eviction Proceedings. 24-232.
3. District Court.
(a) Organization. 24-301.02, 24-303.
(c) Clerk. 24-337.
(e) Uncalled-for Funds; Disposition. 24-345, 24-348.
5. County Court.
(a) Organization. 24-517.
7. Judges, General Provisions.
(a) Judges Retirement. 24-701 to 24-710.15.
(c) Retired Judges. 24-729.
(d) General Powers. 24-734.
8. Selection and Retention of Judges.
(a) Judicial Nominating Commissions. 24-803.
10. Courts, General Provisions. 24-1003 to 24-1005.
11. Court of Appeals. 24-1103 to 24-1106.
12. Judicial Resources Commission. 24-1203, 24-1204.

ARTICLE 2
SUPREME COURT

(a) ORGANIZATION

Section

24-201.01. Supreme Court judges; salary; amount; restriction on other employment of
judges.

24-201.02. Supreme Court judicial districts; numbers; boundaries; established by
maps; Clerk of Legislature; Secretary of State; duties.

24-201.04. Supreme Court judicial districts; population figures and maps; basis.

() REPORT REGARDING EVICTION PROCEEDINGS

24-232. Eviction proceedings; annual report; contents.

(a) ORGANIZATION

24-201.01 Supreme Court judges; salary; amount; restriction on other em-
ployment of judges.

On July 1, 2020, the salary of the Chief Justice and the judges of the Supreme
Court shall be one hundred eighty-seven thousand thirty-six dollars and one
cent. On July 1, 2021, the salary of the Chief Justice and the judges of the
Supreme Court shall be one hundred ninety-two thousand six hundred forty-
seven dollars and nine cents. On July 1, 2022, the salary of the Chief Justice
and the judges of the Supreme Court shall be one hundred ninety-eight
thousand four hundred twenty-six dollars and fifty-one cents.

The Chief Justice and the judges of the Supreme Court shall hold no other
public office of profit or trust during their terms of office nor accept any public
appointment or employment under the authority of the government of the
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United States for which they receive compensation for their services. Such
salaries shall be payable in equal monthly installments.

Source: Laws 1947, c. 345, § 1, p. 1089; Laws 1951, c. 58, § 1, p. 191;
Laws 1955, c. 77, § 1, p. 231; Laws 1959, c. 93, § 1, p. 406; Laws
1963, c. 127, § 1, p. 480; Laws 1963, c. 534, § 1, p. 1676; Laws
1967, c. 136, § 1, p. 421; Laws 1969, c. 173, § 1, p. 754; Laws
1969, c. 174, § 1, p. 755; Laws 1972, LB 1293, § 2; Laws 1974,
LB 923, § 1; Laws 1976, LB 76, § 1; Laws 1978, LB 672, § 1;
Laws 1979, LB 398, 8§ 1; Laws 1983, LB 269, § 1; Laws 1986, LB
43, 8§ 1; Laws 1987, LB 564, § 1; Laws 1990, LB 42, § 1; Laws
1995, LB 189, § 1; Laws 1997, LB 362, § 1; Laws 1999, LB 350,
§ 1; Laws 2001, LB 357, § 1; Laws 2005, LB 348, § 1; Laws
2007, LB377, § 1; Laws 2009, LB414, § 1; Laws 2012, LB862,
§ 1; Laws 2013, LB306, § 1; Laws 2015, LB663, § 1; Laws 2017,
LB647, § 1; Laws 2019, LB300, § 1; Laws 2021, LB386, § 1.

24-201.02 Supreme Court judicial districts; numbers; boundaries; estab-
lished by maps; Clerk of Legislature; Secretary of State; duties.

(1) Based on the 2020 Census of Population by the United States Department
of Commerce, Bureau of the Census, the State of Nebraska is hereby divided
into six Supreme Court judicial districts. Each district shall be entitled to one
Supreme Court judge.

(2) The numbers and boundaries of the districts are designated and estab-
lished by maps identified and labeled as maps SUP21-39001, SUP21-39001-1,
SUP21-39001-2, SUP21-39001-3, SUP21-39001-3A, SUP21-39001-4,
SUP21-39001-5, and SUP21-39001-6, filed with the Clerk of the Legislature,
and incorporated by reference as part of Laws 2021, LB6, One Hundred
Seventh Legislature, First Special Session.

(3)(a) The Clerk of the Legislature shall transfer possession of the maps
referred to in subsection (2) of this section to the Secretary of State on October
1, 2021.

(b) When questions of interpretation of district boundaries arise, the maps
referred to in subsection (2) of this section in possession of the Secretary of
State shall serve as the indication of the legislative intent in drawing the district
boundaries.

(c) Each election commissioner or county clerk shall obtain copies of the
maps referred to in subsection (2) of this section for the election commission-
er’s or clerk’s county from the Secretary of State.

(d) The Secretary of State shall also have available for viewing on his or her
website the maps referred to in subsection (2) of this section identifying the
boundaries for the districts.

Source: Laws 1971, LB 545, § 1; Laws 1981, LB 552, § 1; R.S.1943,
(1987), § 5-109; Laws 1990, LB 822, § 9; Laws 1991, LB 616,
§ 1; Laws 2001, LB 853, § 1; Laws 2011, LB699, § 1; Laws
2021, First Spec. Sess., LB6, § 1.

Cross References

Constitutional provisions, see Article V, section 5, Constitution of Nebraska.

2022 Cumulative Supplement 168



SUPREME COURT §24-232

24-201.04 Supreme Court judicial districts; population figures and maps;
basis.

For purposes of section 24-201.02, the Legislature adopts the official popula-
tion figures and maps from the 2020 Census Redistricting (Public Law 94-171)
TIGER/Line Shapefiles published by the United States Department of Com-
merce, Bureau of the Census.

Source: Laws 1991, LB 616, § 2; Laws 2001, LB 853, § 2; Laws 2011,
LB699, § 2; Laws 2021, First Spec. Sess., LB6, § 2.

() REPORT REGARDING EVICTION PROCEEDINGS

24-232 Eviction proceedings; annual report; contents.

(1) On or before January 15, 2022, and July 15, 2022, and on or before each
January 15 and July 15 thereafter, the Supreme Court shall electronically
submit a report to the Clerk of the Legislature that includes, for the preceding
six months the following information pertaining to eviction proceedings, broken
down by county:

(a) The number of eviction proceedings initiated;
(b) The number of tenants represented by counsel;
(c) The number of landlords represented by counsel;

(d) The number of orders granting restitution of the premises entered by
default; and

(e) The number of orders granting restitution of the premises entered, broken
down by the specific statutory authority under which possession was sought.

(2) For purposes of this section:

(a) Eviction proceeding means an action involving a claim for forcible entry
and detainer involving a residential tenancy under sections 25-21,219 to
25-21,235, the Uniform Residential Landlord and Tenant Act, or the Mobile
Home Landlord and Tenant Act;

(b) Landlord includes a landlord as defined in section 76-1410 and a landlord
as defined in section 76-1462;

(c) Residential tenancy means a tenancy subject to the Uniform Residential
Landlord and Tenant Act or the Mobile Home Landlord and Tenant Act or any
other tenancy involving a dwelling unit as defined in section 76-1410;

(d) Tenant means a tenant or former tenant of a residential tenancy; and

(e) When reference in this section is made to a definition found in both the
Uniform Residential Landlord and Tenant Act and the Mobile Home Landlord
and Tenant Act, the definition relevant to the type of tenant at issue applies for
purposes of this section.

Source: Laws 2021, LB320, § 14.

Cross References

Mobile Home Landlord and Tenant Act, see section 76-1450.
Uniform Residential Landlord and Tenant Act, see section 76-1401.
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ARTICLE 3
DISTRICT COURT

(a) ORGANIZATION

Section
24-301.02. District court judicial districts; described; number of judges.
24-303. Terms of court; when fixed; where held; assignment of judges by Supreme
Court; telephonic or videoconference hearing; authorized.
(c) CLERK

24-337. Repealed. Laws 2018, LB193, § 97.
(e) UNCALLED-FOR FUNDS; DISPOSITION

24-345. Funds uncalled for; payment to State Treasurer; clerk’s liability discharged.
24-348. Repealed. Laws 2018, LB193, § 97.

(a) ORGANIZATION

24-301.02 District court judicial districts; described; number of judges.

The State of Nebraska shall be divided into the following twelve district court
judicial districts:

District No. 1 shall contain the counties of Saline, Jefferson, Gage, Thayer,
Johnson, Pawnee, Nemaha, Fillmore, Richardson, and Otoe;

District No. 2 shall contain the counties of Sarpy and Cass;
District No. 3 shall contain the county of Lancaster;
District No. 4 shall contain the county of Douglas;

District No. 5 shall contain the counties of Merrick, Platte, Colfax, Boone,
Nance, Hamilton, Polk, York, Butler, Seward, and Saunders;

District No. 6 shall contain the counties of Dixon, Dakota, Cedar, Burt,
Thurston, Dodge, and Washington;

District No. 7 shall contain the counties of Knox, Cuming, Antelope, Pierce,
Wayne, Madison, and Stanton;

District No. 8 shall contain the counties of Cherry, Keya Paha, Brown, Rock,
Blaine, Loup, Custer, Boyd, Holt, Garfield, Wheeler, Valley, Greeley, Sherman,
and Howard;

District No. 9 shall contain the counties of Buffalo and Hall;

District No. 10 shall contain the counties of Adams, Phelps, Kearney, Harlan,
Franklin, Webster, Clay, and Nuckolls;

District No. 11 shall contain the counties of Hooker, Thomas, Arthur,
McPherson, Logan, Keith, Perkins, Lincoln, Dawson, Chase, Hayes, Frontier,
Gosper, Dundy, Hitchcock, Red Willow, and Furnas; and

District No. 12 shall contain the counties of Sioux, Dawes, Box Butte,
Sheridan, Scotts Bluff, Morrill, Garden, Banner, Kimball, Cheyenne, Grant,
and Deuel.

In the fourth district there shall be eighteen judges of the district court. In the
third district there shall be eight judges of the district court. In the second, fifth,
ninth, eleventh, and twelfth districts there shall be four judges of the district
court. In the first and sixth districts there shall be three judges of the district
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court. In the seventh, eighth, and tenth districts there shall be two judges of the
district court.

Source: Laws 1911, c. 5, § 1, p. 70; Laws 1913, c. 203, § 1, p. 623;
R.S.1913, § 217; Laws 1915, c. 12, § 1, p. 64; Laws 1917, c. 3,
§ 1, p. 55; Laws 1919, c. 114, § 1, p. 278; Laws 1921, c. 146, § 1,
p. 620; C.S.1922, § 199; Laws 1923, c. 119, 8 1, p. 283; C.S.1929,
§ 5-103; R.S.1943, § 5-105; Laws 1961, c. 11, § 1, p. 99; Laws
1963, c. 24,8 1, p. 125; Laws 1965, c. 23, § 1, p. 186; Laws 1965,
c. 24,8 1, p. 189; Laws 1969, c. 27, § 1, p. 229; Laws 1972, LB
1301, § 1; Laws 1975, LB 1, § 1; Laws 1980, LB 618, § 1; Laws
1983, LB 121, § 1; Laws 1985, LB 287, § 1; Laws 1986, LB 516,
§ 1; R.S.1943, (1987), § 5-105; Laws 1990, LB 822, § 10; Laws
1991, LB 181, 8§ 1; Laws 1992, LB 1059, § 3; Laws 1993, LB 306,
§ 1; Laws 1995, LB 19, § 1; Laws 1995, LB 189, § 2; Laws 1998,
LB 404, § 1; Laws 2001, LB 92, § 1; Laws 2004, LB 1207, § 1;
Laws 2007, LB377, § 2; Laws 2009, LB35, § 4; Laws 2018,
LB697, § 1; Laws 2019, LB309, § 1; Laws 2022, LB922, § 1.
Operative date July 21, 2022.

Cross References

Constitutional provisions, see Article V, sections 10 and 11, Constitution of Nebraska.

24-303 Terms of court; when fixed; where held; assignment of judges by
Supreme Court; telephonic or videoconference hearing; authorized.

(1) The judges of the district court shall, the last two months in each year, fix
the time of holding terms of court in the counties composing their respective
districts during the ensuing year, and cause the same to be published through-
out the district, if the same can be done without expense. All jury terms of the
district court shall be held at the county seat in the courthouse, or other place
provided by the county board, but nothing herein contained shall preclude the
district court, or a judge thereof, from rendering a judgment or other final
order or from directing the entry thereof in any cause, in any county other than
where such cause is pending, where the trial or hearing upon which such
judgment or other final order is rendered took place in the county in which
such cause is pending. Terms of court may be held at the same time in different
counties in the same judicial district, by the judge of the district court thereof, if
there be more than one, and upon request of the judge or judges of such court,
any term in such district may be held by a judge of the district court of any
other district of the state. The Supreme Court may order the assignment of
judges of the district court to other districts whenever it shall appear that their
services are needed to relieve a congested trial docket or to adjust judicial case
loads, or on account of the disqualification, absence, disability, or death of a
judge, or for other adequate cause. When necessary, a term of the district court
sitting in any county may be continued into and held during the time fixed for
holding such court in any other county within the district, or may be adjourned
and held beyond such time.

(2) All nonevidentiary hearings, and any evidentiary hearings approved by the
district court and by stipulation of all parties that have filed an appearance,
may be heard by the court telephonically or by videoconferencing or similar
equipment at any location within the judicial district as ordered by the court
and in a manner that ensures the preservation of an accurate record. Such
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hearings shall not include trials before a jury. Hearings conducted in this
manner shall be consistent with the public’s access to the courts.

Source: Laws 1879, § 42, p. 91; Laws 1885, c. 45, § 1, p. 242; R.S.1913,
§ 1162; C.S.1922, § 1085; C.S.1929, § 27-303; Laws 1935, c. 58,
§ 1, p. 213; C.S.Supp.,1941, § 27-303; R.S.1943, § 24-303; Laws
1955, ¢. 79, § 1, p. 235; Laws 1961, c. 102, § 1, p. 333; Laws
2008, LB1014, § 1; Laws 2018, LB193, § 4.

(c) CLERK
24-337 Repealed. Laws 2018, LB193, § 97.

(e) UNCALLED-FOR FUNDS; DISPOSITION

24-345 Funds uncalled for; payment to State Treasurer; clerk’s liability
discharged.

All money, other than witness fees, fines, penalties, forfeitures and license
money, that comes into the possession of the clerk of the district court for any
county in the State of Nebraska by virtue of his or her office and remains in the
custody of the clerk of the district court, uncalled for by the party or parties
entitled to the money for a period of three years following the close of litigation
in relation to the money, shall be remitted by the clerk of the district court to
the State Treasurer on the first Tuesday in January, April, July, or October,
respectively, following the expiration of the three-year period, for deposit in the
Unclaimed Property Trust Fund pursuant to section 69-1317. Such payment
shall release the bond of the clerk of the district court making such payment
from all liability for the money so paid in compliance with this section.

Source: Laws 1933, c. 33, § 1, p. 214; C.S.Supp., 1941, § 27-342; R.S.
1943, § 24-345; Laws 1980, LB 572, § 1; Laws 1992, Third Spec.
Sess., LB 26, § 1; Laws 2019, LB406, § 1; Laws 2021, LB532,
§ 1.

Cross References

Filing of claim to property delivered to state, see section 69-1318.

24-348 Repealed. Laws 2018, LB193, § 97.

ARTICLE 5
COUNTY COURT

(a) ORGANIZATION

Section
24-517. Jurisdiction.

(a) ORGANIZATION

24-517 Jurisdiction.

Each county court shall have the following jurisdiction:

(1) Exclusive original jurisdiction of all matters relating to decedents’ estates,
including the probate of wills and the construction thereof, except as provided
in subsection (c) of section 30-2464 and section 30-2486;

(2) Exclusive original jurisdiction in all matters relating to the guardianship
of a person, except if a separate juvenile court already has jurisdiction over a
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child in need of a guardian, concurrent original jurisdiction with the separate
juvenile court in such guardianship;

(3) Exclusive original jurisdiction of all matters relating to conservatorship of
any person, including (a) original jurisdiction to consent to and authorize a
voluntary selection, partition, and setoff of a ward’s interest in real estate
owned in common with others and to exercise any right of the ward in
connection therewith which the ward could exercise if competent and (b)
original jurisdiction to license the sale of such real estate for cash or on such
terms of credit as shall seem best calculated to produce the highest price
subject only to the requirements set forth in section 30-3201;

(4) Concurrent jurisdiction with the district court to involuntarily partition a
ward’s interest in real estate owned in common with others;

(5) Concurrent original jurisdiction with the district court in all civil actions
of any type when the amount in controversy is forty-five thousand dollars or
less through June 30, 2005, and as set by the Supreme Court pursuant to
subdivision (b) of this subdivision on and after July 1, 2005.

(a) When the pleadings or discovery proceedings in a civil action indicate that
the amount in controversy is greater than the jurisdictional amount of subdivi-
sion (5) of this section, the county court shall, upon the request of any party,
certify the proceedings to the district court as provided in section 25-2706. An
award of the county court which is greater than the jurisdictional amount of
subdivision (5) of this section is not void or unenforceable because it is greater
than such amount, however, if an award of the county court is greater than the
jurisdictional amount, the county court shall tax as additional costs the differ-
ence between the filing fee in district court and the filing fee in county court.

(b) The Supreme Court shall adjust the jurisdictional amount for the county
court every fifth year commencing July 1, 2005. The adjusted jurisdictional
amount shall be equal to the then current jurisdictional amount adjusted by the
average percentage change in the unadjusted Consumer Price Index for All
Urban Consumers published by the Federal Bureau of Labor Statistics for the
five-year period preceding the adjustment date. The jurisdictional amount shall
be rounded to the nearest one-thousand-dollar amount;

(6) Concurrent original jurisdiction with the district court in any criminal
matter classified as a misdemeanor or for any infraction. The district court
shall have concurrent original jurisdiction in any criminal matter classified as a
misdemeanor that arises from the same incident as a charged felony;

(7) Concurrent original jurisdiction with the district court in domestic rela-
tions matters as defined in section 25-2740 and with the district court and
separate juvenile court in paternity or custody determinations as provided in
section 25-2740;

(8) Concurrent original jurisdiction with the district court in matters arising
under the Nebraska Uniform Trust Code;

(9) Exclusive original jurisdiction in any action based on violation of a city or
village ordinance, except with respect to violations committed by persons under
eighteen years of age;

(10) The jurisdiction of a juvenile court as provided in the Nebraska Juvenile
Code when sitting as a juvenile court in counties which have not established
separate juvenile courts;
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(11) Exclusive original jurisdiction in matters of adoption, except if a sepa-
rate juvenile court already has jurisdiction over the child to be adopted,
concurrent original jurisdiction with the separate juvenile court;

(12) Exclusive original jurisdiction in matters arising under the Nebraska
Uniform Custodial Trust Act;

(13) Concurrent original jurisdiction with the district court in any matter
relating to a power of attorney and the action or inaction of any agent acting
under a power of attorney;

(14) Exclusive original jurisdiction in any action arising under sections
30-3401 to 30-3432;

(15) Exclusive original jurisdiction in matters arising under the Nebraska
Uniform Transfers to Minors Act;

(16) Concurrent original jurisdiction with the district court in matters arising
under the Uniform Principal and Income Act;

(17) Concurrent original jurisdiction with the district court in matters arising
under the Uniform Testamentary Additions to Trusts Act (1991) except as
otherwise provided in subdivision (1) of this section;

(18) Concurrent original jurisdiction with the district court to determine
contribution rights under section 68-919; and

(19) All other jurisdiction heretofore provided and not specifically repealed by
Laws 1972, Legislative Bill 1032, and such other jurisdiction as hereafter
provided by law.

Source: Laws 1972, LB 1032, § 17; Laws 1973, LB 226, § 6; Laws 1977,
LB 96, § 1; Laws 1979, LB 373, § 1; Laws 1983, LB 137, § 1;
Laws 1984, LB 13,8 12; Laws 1986, LB 529, § 7; Laws 1986, LB
1229, § 1; Laws 1991, LB 422, § 1; Laws 1996, LB 1296, § 2;
Laws 1997, LB 229, § 1; Laws 1998, LB 1041, § 1; Laws 2001,
LB 269, § 1; Laws 2003, LB 130, § 114; Laws 2005, LB 361,
§ 29; Laws 2008, LB280, § 1; Laws 2008, LB1014, § 4; Laws
2009, LB35, § 5; Laws 2014, LB464, § 2; Laws 2015, LB314, § 1;
Laws 2017, LB268, § 1.

Cross References

Nebraska Juvenile Code, see section 43-2,129.

Nebraska Uniform Custodial Trust Act, see section 30-3501.

Nebraska Uniform Transfers to Minors Act, see section 43-2701.

Nebraska Uniform Trust Code, see section 30-3801.

Uniform Principal and Income Act, see section 30-3116.

Uniform Testamentary Additions to Trusts Act (1991), see section 30-3601.

ARTICLE 7
JUDGES, GENERAL PROVISIONS

(a) JUDGES RETIREMENT

Section

24-701. Terms, defined.

24-703. Judges; contributions; deductions; fees taxed as costs; payment; late fees;
funding of retirement system; actuarial valuation; transfer of funds;
adjustments.

24-704. Administration of system; Public Employees Retirement Board, Auditor of

Public Accounts, and Nebraska Investment Council; duties; employer
education program.
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Section
24-704.01. Board; power to adjust contributions and benefits; overpayment of benefits;
investigatory powers; subpoenas.

24-708. Retirement of judge; when; deferment of payment; board; duties.

24-710. Judges; retirement annuity; amount; how computed; cost-of-living
adjustment.

24-710.01. Judges; alternative contribution rate and retirement benefit; election;
notice.

24-710.04. Reemployment; military service; credit; effect.
24-710.05. Direct rollover; terms, defined; distributee; powers; board;
powers.

24-710.06. Retirement system; accept payments and rollovers; limitations; board;
24-710.15. Jug(;‘évsefjl:lo became members on and after July 1, 2015; cost-of-living
payment.
(c) RETIRED JUDGES
24-729. Judges; retired; assignment; when; retired judge, defined.
(d) GENERAL POWERS
24-734. Judges; powers; enumerated.

(a) JUDGES RETIREMENT
24-701 Terms, defined.

For purposes of the Judges Retirement Act, unless the context otherwise
requires:

(1)(a) Actuarial equivalence means the equality in value of the aggregate
amounts expected to be received under different forms of payment.

(b) For a judge hired prior to July 1, 2017, the determinations are to be based
on the 1994 Group Annuity Mortality Table reflecting sex-distinct factors
blended using seventy-five percent of the male table and twenty-five percent of
the female table. An interest rate of eight percent per annum shall be reflected
in making these determinations.

(c) For a judge hired on or after July 1, 2017, or rehired on or after July 1,
2017, after termination of employment and being paid a retirement benefit, the
determinations shall be based on a unisex mortality table and an interest rate
specified by the board. Both the mortality table and the interest rate shall be
recommended by the actuary and approved by the board following an actuarial
experience study, a benefit adequacy study, or a plan valuation. The mortality,
table, interest rate, and actuarial factors in effect on the judge’s retirement date
will be used to calculate actuarial equivalency of any retirement benefit. Suchl
interest rate may be, but is not required to be, equal to the assumed rate of
return;

(2) Beneficiary means a person so designated by a judge in the last designa-
tion of beneficiary on file with the board or, if no designated person survives or
if no designation is on file, the estate of such judge;

(3) Board means the Public Employees Retirement Board;

(4)(a) Compensation means the statutory salary of a judge or the salary being
received by such judge pursuant to law. Compensation does not include
compensation for unused sick leave or unused vacation leave converted to cash
payments, insurance premiums converted into cash payments, reimbursement
for expenses incurred, fringe benefits, per diems, or bonuses for services not
actually rendered, including, but not limited to, early retirement inducements,
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cash awards, and severance pay, except for retroactive salary payments paid
pursuant to court order, arbitration, or litigation and grievance settlements.
Compensation includes overtime pay, member retirement contributions, and
amounts contributed by the member to plans under sections 125 and 457 of the
Internal Revenue Code as defined in section 49-801.01 or any other section of
the code which defers or excludes such amounts from income.

(b) Compensation in excess of the limitations set forth in section 401(a)(17) of
the Internal Revenue Code as defined in section 49-801.01 shall be disregarded.
For an employee who was a member of the retirement system before the first
plan year beginning after December 31, 1995, the limitation on compensation
shall not be less than the amount which was allowed to be taken into account
under the retirement system as in effect on July 1, 1993;

(5) Creditable service means the total number of years served as a judge,
including prior service, military service, and current service, computed to the
nearest one-twelfth year. For current service prior to the time that the member
has contributed the required percentage of salary until the maximum benefit as
limited by section 24-710 has been earned, creditable service does not include
current service for which member contributions are not made or are with-
drawn and not repaid,;

(6) Current benefit means the initial benefit increased by all adjustments
made pursuant to the Judges Retirement Act;

(7)(a) Current service means the period of service (i) any judge of the
Supreme Court or judge of the district court serves in such capacity from and
after January 3, 1957, (ii)(A) any judge of the Nebraska Workmen’s Compensa-
tion Court served in such capacity from and after September 20, 1957, and
prior to July 17, 1986, and (B) any judge of the Nebraska Workers’ Compensa-
tion Court serves in such capacity on and after July 17, 1986, (iii) any county
judge serves in such capacity from and after January 5, 1961, (iv) any judge of a
separate juvenile court serves in such capacity, (v) any judge of the municipal
court served in such capacity subsequent to October 23, 1967, and prior to July
1, 1985, (vi) any judge of the county court or associate county judge serves in
such capacity subsequent to January 4, 1973, (vii) any clerk magistrate, who
was an associate county judge and a member of the fund at the time of
appointment as a clerk magistrate, serves in such capacity from and after July
1, 1986, and (viii) any judge of the Court of Appeals serves in such capacity on
or after September 6, 1991.

(b) Current service shall not be deemed to be interrupted by (i) temporary or
seasonal suspension of service that does not terminate the employee’s employ-
ment, (ii) leave of absence authorized by the employer for a period not
exceeding twelve months, (iii) leave of absence because of disability, or (iv)
military service, when properly authorized by the board. Current service does
not include any period of disability for which disability retirement benefits are
received under section 24-709;

(8) Final average compensation for a judge who becomes a member prior to
July 1, 2015, means the average monthly compensation for the three twelve-
month periods of service as a judge in which compensation was the greatest or,
in the event of a judge serving less than three twelve-month periods, the
average monthly compensation for such judge's period of service. Final average
compensation for a judge who becomes a member on and after July 1, 2015,
means the average monthly compensation for the five twelve-month periods of
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service as a judge in which compensation was the greatest or, in the event of a
judge serving less than five twelve-month periods, the average monthly com-
pensation for such judge’s period of service;

(9) Fund means the Nebraska Retirement Fund for Judges;

(10) Future member means a judge who first served as a judge on or after
December 25, 1969, or means a judge who first served as a judge prior to
December 25, 1969, who elects to become a future member on or before June
30, 1970, as provided in section 24-710.01;

(11) Hire date or date of hire means the first day of compensated service
subject to retirement contributions;

(12) Initial benefit means the retirement benefit calculated at the time of
retirement;

(13) Judge means and includes (a) all duly elected or appointed Chief Justices
or judges of the Supreme Court and judges of the district courts of Nebraska
who serve in such capacity on and after January 3, 1957, (b)(i) all duly
appointed judges of the Nebraska Workmen’s Compensation Court who served
in such capacity on and after September 20, 1957, and prior to July 17, 1986,
and (ii) judges of the Nebraska Workers’ Compensation Court who serve in
such capacity on and after July 17, 1986, (c) judges of separate juvenile courts,
(d) judges of the county courts of the respective counties who serve in such
capacity on and after January 5, 1961, (e) judges of the county court and clerk
magistrates who were associate county judges and members of the fund at the
time of their appointment as clerk magistrates, (f) judges of municipal courts
established by Chapter 26, article 1, who served in such capacity on and after
October 23, 1967, and prior to July 1, 1985, and (g) judges of the Court of
Appeals;

(14) Member means a judge eligible to participate in the retirement system
established under the Judges Retirement Act;

(15) Military service means active service of (a) any judge of the Supreme
Court or judge of the district court in any of the armed forces of the United
States during a war or national emergency prior or subsequent to September
18, 1955, if such service commenced while such judge was holding the office of
judge, (b) any judge of the Nebraska Workmen’s Compensation Court or the
Nebraska Workers’ Compensation Court in any of the armed forces of the
United States during a war or national emergency prior or subsequent to
September 20, 1957, if such service commenced while such judge was holding
the office of judge, (c) any judge of the municipal court in any of the armed
forces of the United States during a war or national emergency prior or
subsequent to October 23, 1967, and prior to July 1, 1985, if such service
commenced while such judge was holding the office of judge, (d) any judge of
the county court or associate county judge in any of the armed forces of the
United States during a war or national emergency prior or subsequent to
January 4, 1973, if such service commenced while such judge was holding the
office of judge, (e) any clerk magistrate, who was an associate county judge and
a member of the fund at the time of appointment as a clerk magistrate, in any
of the armed forces of the United States during a war or national emergency on
or after July 1, 1986, if such service commenced while such clerk magistrate
was holding the office of clerk magistrate, and (f) any judge of the Court of
Appeals in any of the armed forces of the United States during a war or
national emergency on or after September 6, 1991, if such service commenced

177 2022 Cumulative Supplement



§24-701 COURTS

while such judge was holding the office of judge. The board shall have the
power to determine when a national emergency exists or has existed for the
purpose of applying this definition and provision;

(16) Normal form annuity means a series of equal monthly payments payable
at the end of each calendar month during the life of a retired judge as provided
in sections 24-707 and 24-710, except as provided in section 42-1107. The first
payment shall include all amounts accrued since the effective date of the award
of the annuity. The last payment shall be at the end of the calendar month in
which such judge dies. If at the time of death the amount of annuity payments
such judge has received is less than contributions to the fund made by such
judge, plus regular interest, the difference shall be paid to the beneficiary or
estate;

(17) Normal retirement date means the first day of the month following
attainment of age sixty-five;

(18) Original member means a judge who first served as a judge prior to
December 25, 1969, who does not elect to become a future member pursuant to
section 24-710.01, and who was retired on or before December 31, 1992;

(19) Plan year means the twelve-month period beginning on July 1 and
ending on June 30 of the following year;

(20) Prior service means all the periods of time any person has served as a (a)
judge of the Supreme Court or judge of the district court prior to January 3,
1957, (b) judge of the county court prior to January 5, 1961, (c) judge of the
Nebraska Workmen’s Compensation Court prior to September 20, 1957, (d)
judge of the separate juvenile court, or (e) judge of the municipal court prior to
October 23, 1967;

(21) Regular interest means interest fixed at a rate equal to the daily treasury
yield curve for one-year treasury securities, as published by the Secretary of the
Treasury of the United States, that applies on July 1 of each year, which may be
credited monthly, quarterly, semiannually, or annually as the board may direct;

(22) Required beginning date means, for purposes of the deferral of distribu-
tions, April 1 of the year following the calendar year in which a member has:

(a)(i) Terminated employment with the State of Nebraska; and

(ii)(A) Attained at least seventy and one-half years of age for a member who
attained seventy and one-half years of age on or before December 31, 2019; or

(B) Attained at least seventy-two years of age for a member who attained
seventy and one-half years of age on or after January 1, 2020; or

(b)(i) Terminated employment with the State of Nebraska; and

(ii) Otherwise reached the date specified by section 401(a)(9) of the Internal
Revenue Code and the regulations issued thereunder;

(23) Retirement application means the form approved and provided by the
retirement system for acceptance of a member’s request for either regular or
disability retirement;

(24) Retirement date means (a) the first day of the month following the date
upon which a member’s request for retirement is received on a retirement
application if the member is eligible for retirement and has terminated employ-
ment or (b) the first day of the month following termination of employment if]
the member is eligible for retirement and has filed an application but has not
yet terminated employment;
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(25) Retirement system or system means the Nebraska Judges Retirement
System as provided in the Judges Retirement Act;

(26) Surviving spouse means (a) the spouse married to the member on the
date of the member’s death or (b) the spouse or former spouse of the member if
survivorship rights are provided under a qualified domestic relations order filed
with the board pursuant to the Spousal Pension Rights Act. The spouse or
former spouse shall supersede the spouse married to the member on the date of
the member’s death as provided under a qualified domestic relations order. If
the benefits payable to the spouse or former spouse under the qualified
domestic relations order are less than the value of benefits entitled to the
surviving spouse, the spouse married to the member on the date of the
member’s death shall be the surviving spouse for the balance of the benefits;
and

(27) Termination of employment occurs on the date on which the State Court
Administrator’s office determines that the judge’'s employer-employee relation-
ship with the State of Nebraska is dissolved. The State Court Administrator’s
office shall notify the board of the date on which such a termination has
occurred. Termination of employment does not include ceasing employment as
a judge if the judge returns to regular employment as a judge or is employed on
a regular basis by another agency of the State of Nebraska and there are less
than one hundred twenty days between the date when the judge’'s employer-
employee relationship ceased and the date when the employer-employee rela-
tionship recommences. It is the responsibility of the employer that is involved
in the termination of employment to notify the board of such change in
employment and provide the board with such information as the board deems
necessary. If the board determines that termination of employment has not
occurred and a retirement benefit has been paid to a member of the retirement
system pursuant to section 24-710, the board shall require the member who has
received such benefit to repay the benefit to the retirement system.

Source: Laws 1955, c. 83, § 1, p. 244; Laws 1957, ¢. 78, § 1, p. 315; Laws
1957, ¢. 79, 8§ 1, p. 318; Laws 1959, c. 95, § 1, p. 409; Laws 1959,
c. 189, § 13, p. 687; Laws 1965, c. 115, § 1, p. 440; Laws 1969, c.
178, § 1, p. 759; Laws 1971, LB 987, § 4; Laws 1972, LB 1032,
§ 120; Laws 1973, LB 226, § 10; Laws 1974, LB 905, § 3; Laws
1983, LB 223, § 1; Laws 1984, LB 13, § 32; Laws 1984, LB 750,
§ 1; Laws 1986, LB 92, § 1; Laws 1986, LB 311, § 9; Laws 1986,
LB 351, 8 1; Laws 1986, LB 529, § 17; Laws 1986, LB 811, § 12;
Laws 1989, LB 506, § 2; Laws 1991, LB 549, § 15; Laws 1991,
LB 732, § 36; Laws 1992, LB 682, § 1; Laws 1994, LB 833, § 12;
Laws 1996, LB 700, § 1; Laws 1996, LB 847, § 11; Laws 1996,
LB 1076, § 8; Laws 1996, LB 1273, § 19; Laws 1997, LB 624,
§ 9; Laws 1999, LB 674, § 1; Laws 2000, LB 1192, § 4; Laws
2001, LB 408, § 6; Laws 2003, LB 451, § 14; Laws 2011, LB6,
§ 1; Laws 2012, LB916, § 14; Laws 2013, LB263, § 10; Laws
2015, LB468, § 1; Laws 2016, LB790, § 2; Laws 2017, LB415,
§ 18; Laws 2020, LB1054, § 5; Laws 2021, LB17, § 1.

Cross References

Spousal Pension Rights Act, see section 42-1101.

179 2022 Cumulative Supplement



$24-703 COURTS

24-703 Judges; contributions; deductions; fees taxed as costs; payment; late
fees; funding of retirement system; actuarial valuation; transfer of funds;
adjustments.

(1) Each original member shall contribute monthly four percent of his or her
monthly compensation to the fund until the maximum benefit as limited in
subsection (1) of section 24-710 has been earned. It shall be the duty of the
Director of Administrative Services in accordance with subsection (7) of this
section to make a deduction of four percent on the monthly payroll of each
original member who is a judge of the Supreme Court, a judge of the Court of;
Appeals, a judge of the district court, a judge of a separate juvenile court, a
judge of the county court, a clerk magistrate of the county court who was an
associate county judge and a member of the fund at the time of his or her
appointment as a clerk magistrate, or a judge of the Nebraska Workers’
Compensation Court showing the amount to be deducted and its credit to the
fund. The Director of Administrative Services and the State Treasurer shall
credit the four percent as shown on the payroll and the amounts received from
the various counties to the fund and remit the same to the director in charge of
the judges retirement system who shall keep an accurate record of the contribu-
tions of each judge.

(2)(a) In addition to the contribution required under subdivision (c) of this
subsection, beginning on July 1, 2004, each future member who became a
member prior to July 1, 2015, and who has not elected to make contributions
and receive benefits as provided in section 24-703.03 shall contribute monthly
six percent of his or her monthly compensation to the fund until the maximum
benefit as limited in subsection (2) of section 24-710 has been earned. After the
maximum benefit as limited in subsection (2) of section 24-710 has been
earned, such future member shall make no further contributions to the fund,
except that (i) any time the maximum benefit is changed, a future member who
has previously earned the maximum benefit as it existed prior to the change
shall contribute monthly six percent of his or her monthly compensation to the
fund until the maximum benefit as changed and as limited in subsection (2) of]
section 24-710 has been earned and (ii) such future member shall continue to
make the contribution required under subdivision (c) of this subsection.

(b) In addition to the contribution required under subdivision (c) of this
subsection, beginning on July 1, 2004, a judge who became a member prior to
July 1, 2015, and who first serves as a judge on or after July 1, 2004, or a future
member who became a member prior to July 1, 2015, and who elects to make
contributions and receive benefits as provided in section 24-703.03 shall con-
tribute monthly eight percent of his or her monthly compensation to the fund
until the maximum benefit as limited by subsection (2) of section 24-710 has
been earned. In addition to the contribution required under subdivision (c) of]
this subsection, after the maximum benefit as limited in subsection (2) of]
section 24-710 has been earned, such judge or future member shall contribute
monthly four percent of his or her monthly compensation to the fund for the
remainder of his or her active service.

(c) Beginning on July 1, 2009, a member or judge described in subdivisions
(a) and (b) of this subsection shall contribute monthly an additional one percent,
of his or her monthly compensation to the fund.
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(d) Beginning on July 1, 2015, a judge who first serves as a judge on or after
such date shall contribute monthly ten percent of his or her monthly compensa-
tion to the fund.

(e) It shall be the duty of the Director of Administrative Services to make a
deduction on the monthly payroll of each such future member who is a judge of
the Supreme Court, a judge of the Court of Appeals, a judge of the district
court, a judge of a separate juvenile court, a judge of the county court, a clerk
magistrate of the county court who was an associate county judge and a
member of the fund at the time of his or her appointment as a clerk magistrate,
or a judge of the Nebraska Workers’ Compensation Court showing the amount
to be deducted and its credit to the fund. This shall be done each month. The
Director of Administrative Services and the State Treasurer shall credit the
amount as shown on the payroll and the amounts received from the various
counties to the fund and remit the same to the director in charge of the judges
retirement system who shall keep an accurate record of the contributions of
each judge.

(3)(a) Except as otherwise provided in this subsection, a Nebraska Retirement
Fund for Judges fee of six dollars through June 30, 2021, eight dollars
beginning July 1, 2021, through June 30, 2022, nine dollars beginning July 1,
2022, through June 30, 2023, ten dollars beginning July 1, 2023, through June
30, 2024, eleven dollars beginning July 1, 2024, through June 30, 2025, and
twelve dollars beginning July 1, 2025, shall be taxed as costs in each (i) civil
cause of action, criminal cause of action, traffic misdemeanor or infraction, and
city or village ordinance violation filed in the district courts, the county courts,
and the separate juvenile courts, (i) filing in the district court of an order,
award, or judgment of the Nebraska Workers’ Compensation Court or any
judge thereof pursuant to section 48-188, (iii) appeal or other proceeding filed
in the Court of Appeals, and (iv) original action, appeal, or other proceeding
filed in the Supreme Court. In county courts a sum shall be charged which is
equal to ten percent of each fee provided by sections 33-125, 33-126.02,
33-126.03, and 33-126.06, rounded to the nearest even dollar. No judges
retirement fee shall be charged for filing a report pursuant to sections
33-126.02 and 33-126.06.

(b) The fee increases described in subdivision (a) of this subsection shall not
be taxed as a cost in any criminal cause of action, traffic misdemeanor or
infraction, or city or village ordinance violation filed in the district court or the
county court. The fee on such criminal causes of action, traffic misdemeanors
or infractions, or city or village ordinance violations shall remain six dollars on
and after July 1, 2021.

(c) When collected by the clerk of the district or county court, such fees shall
be remitted to the State Treasurer within ten days after the close of each
calendar month for credit to the Nebraska Retirement Fund for Judges. In
addition, information regarding collection of court fees shall be submitted to
the director in charge of the judges retirement system by the State Court
Administrator within ten days after the close of each calendar month.

(d) The board may charge a late administrative processing fee not to exceed
twenty-five dollars if the information is not timely received or the money is
delinquent. In addition, the board may charge a late fee of thirty-eight thou-
sandths of one percent of the amount required to be submitted pursuant to this
section for each day such amount has not been received. Such late fees shall be
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remitted to the director who shall promptly thereafter remit such fees to the
State Treasurer for credit to the fund.

(e) No Nebraska Retirement Fund for Judges fee which is uncollectible for
any reason shall be waived by a county judge as provided in section 29-2709.

(4) All expenditures from the fund shall be authorized by voucher in the
manner prescribed in section 24-713. The fund shall be used for the payment of
all annuities and other benefits to members and their beneficiaries and for the
expenses of administration.

(5)(a) Prior to July 1, 2021:

(i) Beginning July 1, 2013, and each fiscal year thereafter, the board shall
cause an annual actuarial valuation to be performed that will value the plan
assets for the year and ascertain the contributions required for such fiscal year.
The actuary for the board shall perform an actuarial valuation of the system on
the basis of actuarial assumptions recommended by the actuary, approved by
the board, and kept on file with the board using the entry age actuarial cost
method. Under this method, the actuarially required funding rate is equal to the
normal cost rate, plus the contribution rate necessary to amortize the unfunded
actuarial accrued liability on a level percentage of salary basis. The normal cost
under this method shall be determined for each individual member on a level
percentage of salary basis. The normal cost amount is then summed for all
members;

(ii) Beginning July 1, 2006, any existing unfunded liabilities shall be reinitial-
ized and amortized over a thirty-year period, and during each subsequent
actuarial valuation through June 30, 2021, changes in the unfunded actuarial
accrued liability due to changes in benefits, actuarial assumptions, the asset
valuation method, or actuarial gains or losses shall be measured and amortized
over a thirty-year period beginning on the valuation date of such change;

(iii) If the unfunded actuarial accrued liability under the entry age actuarial
cost method is zero or less than zero on an actuarial valuation date, then all
prior unfunded actuarial accrued liabilities shall be considered fully funded and
the unfunded actuarial accrued liability shall be reinitialized and amortized
over a thirty-year period as of the actuarial valuation date; and

(iv) If the actuarially required contribution rate exceeds the rate of all
contributions required pursuant to the Judges Retirement Act, there shall be a
supplemental appropriation sufficient to pay for the differences between the
actuarially required contribution rate and the rate of all contributions required
pursuant to the Judges Retirement Act.

(b) Beginning July 1, 2021, and each fiscal year thereafter:

(i) The board shall cause an annual actuarial valuation to be performed that
will value the plan assets for the year and ascertain the contributions required
for such fiscal year. The actuary for the board shall perform an actuarial
valuation of the system on the basis of actuarial assumptions recommended by
the actuary, approved by the board, and kept on file with the board using the
entry age actuarial cost method. Under such method, the actuarially required
funding rate is equal to the normal cost rate, plus the contribution rate
necessary to amortize the unfunded actuarial accrued liability on a level
percentage of salary basis. The normal cost under such method shall be
determined for each individual member on a level percentage of salary basis.
The normal cost amount is then summed for all members;
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(ii) Any changes in the unfunded actuarial accrued liability due to changes in
benefits, actuarial assumptions, the asset valuation method, or actuarial gains
or losses shall be measured and amortized over a twenty-five-year period
beginning on the valuation date of such change;

(iii) If the unfunded actuarial accrued liability under the entry age actuarial
cost method is zero or less than zero on an actuarial valuation date, then all
prior unfunded actuarial accrued liabilities shall be considered fully funded and
the unfunded actuarial accrued liability shall be reinitialized and amortized
over a twenty-five-year period as of the actuarial valuation date; and

(iv) If the actuarially required contribution rate exceeds the rate of all
contributions required pursuant to the Judges Retirement Act, there shall be a
supplemental appropriation sufficient to pay for the differences between the
actuarially required contribution rate and the rate of all contributions required
pursuant to the act.

(c) Upon the recommendation of the actuary to the board, and after the board
notifies the Nebraska Retirement Systems Committee of the Legislature, the
board may combine or offset certain amortization bases to reduce future
volatility of the actuarial contribution rate. Such notification to the committee
shall be in writing and include, at a minimum, the actuary’s projection of the
contributions to fund the plan if the combination or offset were not implement-
ed, the actuary’s projection of the contributions to fund the plan if the
combination or offset were implemented, and the actuary’s explanation of why
the combination or offset is in the best interests of the plan at the proposed
time.

(d) For purposes of this subsection, the rate of all contributions required
pursuant to the Judges Retirement Act includes (i) member contributions, (ii)
state contributions pursuant to subsection (6) of this section which shall be
considered as a contribution for the plan year ending the prior June 30, (iii)
court fees as provided in subsection (3) of this section, and (iv) all fees pursuant
to sections 25-2804, 33-103, 33-103.01, 33-106.02, 33-123, 33-124, 33-125,
33-126.02, 33-126.03, and 33-126.06, as directed to be remitted to the fund.

(6)(a) In addition to the contributions otherwise required by this section,
beginning July 1, 2023, and on July 1 of each year thereafter, or as soon
thereafter as administratively possible, the State Treasurer shall transfer from
the General Fund to the Nebraska Retirement Fund for Judges an amount
equal to five percent of the total annual compensation of all members of the
retirement system except as otherwise provided in this subsection and as such
rate shall be adjusted or terminated by the Legislature. No adjustment may
cause the total contribution rate established in this subsection to exceed five
percent. For purposes of this subsection, (i) total annual compensation is based
on the total member compensation reported in the most recent annual actuarial
valuation report for the retirement system produced for the board pursuant to
section 84-1503 and (ii) the contribution described in this subsection shall be
considered as a contribution for the plan year ending the prior June 30.

(b) If the funded ratio on the actuarial value of assets is at or above one
hundred percent for two consecutive years as reported in the annual actuarial
valuation report, the actuary shall assess whether the percentage of the state
contribution rate should be adjusted based on projected annual actuarial
valuation report results including the funded ratio, actuarial contribution, and
expected revenue sources using several assumed investment return scenarios
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that the actuary deems to be reasonable, and shall make a recommendation to
the board as part of the annual actuarial valuation report.

(c) If the state contribution rate has been adjusted to less than five percent
and the funded ratio on the actuarial value of assets is below one hundred
percent for two consecutive years as reported in the annual actuarial valuation
report, the actuary shall assess whether the percentage of the state contribution
rate should be adjusted based on projected annual actuarial valuation report
results including the funded ratio, actuarial contribution, and expected revenue
sources using several assumed investment return scenarios that the actuary
deems to be reasonable, and shall make a recommendation to the board as part
of the annual actuarial valuation report.

(d) If an annual actuarial valuation report includes a recommendation from
the actuary to adjust the contribution rate as described in subdivision (b) or (c)
of this subsection, the board shall provide written notice electronically to the
Nebraska Retirement Systems Committee of the Legislature, to the Governor,
and to the Supreme Court of such recommendation within seven business days
after voting to approve an annual actuarial valuation report. The notice shall
include the actuary’s recommendation and analysis regarding such adjustment.

(e) Following receipt of the actuary’s recommendation and analysis pursuant
to this subsection, the Nebraska Retirement Systems Committee of the Legisla-
ture shall determine the amount of any adjustment of the contribution rate and,
if necessary, shall propose any such adjustment to the Legislature.

(7) The state or county shall pick up the member contributions required by
this section for all compensation paid on or after January 1, 1985, and the
contributions so picked up shall be treated as employer contributions pursuant;
to section 414(h)(2) of the Internal Revenue Code in determining federal tax
treatment under the code and shall not be included as gross income of the
member until such time as they are distributed or made available. The contribu-
tions, although designated as member contributions, shall be paid by the state
or county in lieu of member contributions. The state or county shall pay these
member contributions from the same source of funds which is used in paying
earnings to the member. The state or county shall pick up these contributions
by a compensation deduction through a reduction in the compensation of the
member. Member contributions picked up shall be treated for all purposes of
the Judges Retirement Act in the same manner and to the extent as member
contributions made prior to the date picked up.

Source: Laws 1955, c. 83, § 3, p. 246; Laws 1957, ¢. 79, § 2, p. 321; Laws
1959, c. 95, § 2, p. 411; Laws 1959, c. 189, § 14, p. 689; Laws
1963, c. 137, § 1, p. 513; Laws 1965, c. 115, § 2, p. 442; Laws
1965, c. 116, § 2, p. 446; Laws 1967, c. 140, § 1, p. 428; Laws
1969, c. 178, § 2, p. 957; Laws 1971, LB 987, § 5; Laws 1972, LB
1032, § 121; Laws 1972, LB 1471, § 1; Laws 1973, LB 226, § 11;
Laws 1974, LB 228, § 1; Laws 1977, LB 344, § 2; Laws 1977, LB
467,§ 1; Laws 1981, LB 459, § 3; Laws 1984, LB 13, § 33; Laws
1984, LB 218, § 2; Laws 1986, LB 92, § 2; Laws 1986, LB 529,
§ 18; Laws 1989, LB 233, § 1; Laws 1989, LB 506, § 3; Laws
1991, LB 549, § 16; Laws 1991, LB 732, § 37; Laws 1992, LB
672, § 31; Laws 1992, LB 682, § 2; Laws 1994, LB 833, § 14;
Laws 1995, LB 574, § 34; Laws 2001, LB 408, § 9; Laws 2002,
LB 407, § 13; Laws 2003, LB 320, § 1; Laws 2003, LB 760, § 4;
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Laws 2004, LB 1097, § 11; Laws 2005, LB 348, § 2; Laws 2005,
LB 364, § 7; Laws 2006, LB 1019, § 5; Laws 2009, LB414, § 2;
Laws 2013, LB263, § 11; Laws 2013, LB306, § 2; Laws 2013,
LB553, § 1; Laws 2015, LB468, § 3; Laws 2021, LB17, § 2.

24-704 Administration of system; Public Employees Retirement Board, Audi-
tor of Public Accounts, and Nebraska Investment Council; duties; employer
education program.

(1) The general administration of the retirement system for judges provided
for in the Judges Retirement Act, except the investment of funds, is hereby
vested in the board. The Auditor of Public Accounts shall make an annual audit
of the retirement system and electronically file an annual report of its condition
with the Clerk of the Legislature. Each member of the Legislature shall receive
an electronic copy of the annual report by making a request for such report to
the Auditor of Public Accounts. The board may adopt and promulgate rules and
regulations as may be necessary to carry out the Judges Retirement Act.

(2)(a) The board shall employ a director and such assistants and employees as
may be necessary to efficiently discharge the duties imposed by the act. The
director shall keep a record of all acts and proceedings taken by the board.

(b) The director shall keep a complete record of all members with respect to
name, current address, age, contributions, length of service, compensation, and
any other facts as may be necessary in the administration of the act. The
information in the records shall be provided by the State Court Administrator
in an accurate and verifiable form, as specified by the director. The director
shall, from time to time, carry out testing procedures pursuant to section
84-1512 to verify the accuracy of such information. For the purpose of obtain-
ing such facts and information, the director shall have access to the records of
the various state departments and agencies and the holder of the records shall
comply with a request by the director for access by providing such facts and
information to the director in a timely manner. A certified copy of a birth
certificate or delayed birth certificate shall be prima facie evidence of the age of
the person named in the certificate.

(c) The director shall develop and implement an employer education program
using principles generally accepted by public employee retirement systems so
that all employers have the knowledge and information necessary to prepare
and file reports as the board requires.

(3) Information necessary to determine membership in the retirement system
shall be provided by the State Court Administrator.

(4) Any funds of the retirement system available for investment shall be
invested by the Nebraska Investment Council pursuant to the Nebraska Capital
Expansion Act and the Nebraska State Funds Investment Act. Payment for
investment services by the council shall be charged directly against the gross
investment returns of the funds. Charges so incurred shall not be a part of the
board’s annual budget request. The amounts of payment for such services, as of]
December 31 of each year, shall be reported not later than March 31 of the
following year to the council, the board, and the Nebraska Retirement Systems
Committee of the Legislature. The report submitted to the committee shall be
submitted electronically. The state investment officer shall sell any such securi-
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ties upon request from the director so as to provide money for the payment of
benefits or annuities.

Source: Laws 1955, c. 83, § 4, p. 246; Laws 1971, LB 987, § 6; Laws
1979, LB 322, § 6; Laws 1986, LB 311, § 10; Laws 1991, LB 549,
§ 17; Laws 1994, LB 833, § 15; Laws 1994, LB 1066, § 18; Laws
1995, LB 369, § 4; Laws 1996, LB 847, § 13; Laws 2000, LB
1192, § 5; Laws 2005, LB 503, § 4; Laws 2012, LB782, § 24;
Laws 2018, LB1005, § 13.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

24-704.01 Board; power to adjust contributions and benefits; overpayment of
benefits; investigatory powers; subpoenas.

(1)(a) If the board determines that the retirement system has previously
received contributions or distributed benefits which for any reason are not in
accordance with the Judges Retirement Act, the board shall refund contribu-
tions, require additional contributions, adjust benefits, or require repayment of
benefits paid. In the event of an overpayment of a benefit, the board may, in
addition to other remedies, offset future benefit payments by the amount of the
prior overpayment, together with regular interest thereon. In the event of an
underpayment of a benefit, the board shall immediately make payment equal to
the deficit amount plus regular interest.

(b) The board shall have the power, through the director of the Nebraska
Public Employees Retirement Systems or the director’s designee, to make a
thorough investigation of any overpayment of a benefit, when in the judgment
of the retirement system such investigation is necessary, including, but not
limited to, circumstances in which benefit payments are made after the death of
a member or beneficiary and the retirement system is not made aware of such
member’s or beneficiary’s death. In connection with any such investigation, the
board, through the director or the director’s designee, shall have the power to
compel the attendance of witnesses and the production of books, papers,
records, and documents, whether in hardcopy, electronic form, or otherwise,
and issue subpoenas for such purposes. Such subpoenas shall be served in the
same manner and have the same effect as subpoenas from district courts.

(2) The board may adopt and promulgate rules and regulations implementing
this section, which shall include, but not be limited to, the following: (a) The
procedures for refunding contributions, adjusting future contributions or bene-
fit payments, and requiring additional contributions or repayment of benefits;
(b) the process for a member, member’s beneficiary, employee, or employer to
dispute an adjustment of contributions or benefits; and (c) notice provided to all
affected persons. All notices shall be sent prior to an adjustment and shall
describe the process for disputing an adjustment of contributions or benefits.

Source: Laws 1996, LB 1076, § 10; Laws 2004, LB 1097, § 12; Laws
2015, LB40, § 6; Laws 2018, LB1005, § 14.

24-708 Retirement of judge; when; deferment of payment; board; duties.

(1) Except as provided in section 24-721, a judge may retire upon reaching
the age of sixty-five years and upon making application to the board. Upon
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retiring each such judge shall receive retirement annuities as provided in
section 24-710.

(2) Except as provided in section 24-721, a judge may retire upon reaching
the age of fifty-five years and elect to receive a reduced monthly retirement
income in lieu of a deferred vested annuity. The judge may request that the
reduced monthly retirement income commence at any date, beginning on the
first day of the month following the actual retirement date and ending on the
normal retirement date. The amount of the reduced monthly retirement income
shall be calculated based on the length of creditable service and average
compensation at the actual retirement date. When a judge has elected to receive
a reduced monthly retirement income to commence at the age of sixty-four
years, the monthly payments shall be reduced by three percent. When a judge
has elected to receive a reduced monthly retirement income to commence at
the age of sixty-three years, the monthly payments shall be reduced by six
percent. When a judge has elected to receive a reduced monthly retirement
income to commence at the age of sixty-two years, the monthly payments shall
be reduced by nine percent. When a judge has elected to receive a reduced
monthly retirement income to commence prior to the age of sixty-two years, the
monthly payments shall be further reduced to an amount that is actuarially
equivalent to the amount payable at the age of sixty-two years.

(3) Payment of any benefit provided under the Judges Retirement Act shall
not be deferred later than the required beginning date.

(4) The effective date of retirement payments shall be the first day of the
month following (a) the date a member qualifies for retirement as provided in
this section or (b) the date upon which a member’s request for retirement is
received on an application form provided by the retirement system, whichever
is later. An application may be filed no more than one hundred twenty days in
advance of qualifying for retirement.

(5) The board shall make reasonable efforts to locate the member or the
member’s beneficiary and distribute benefits by the required beginning date. If]
the board is unable to make such a distribution, the benefit shall be distributed
pursuant to the Uniform Disposition of Unclaimed Property Act and no
amounts may be applied to increase the benefits any member would otherwise
receive under the Judges Retirement Act.

Source: Laws 1955, c. 83, § 8, p. 248; Laws 1957, c. 78, § 2, p. 317; Laws
1957, ¢. 79, § 3, p. 322; Laws 1965, c. 115, § 3, p. 444; Laws
1972, LB 1032, § 123; Laws 1973, LB 353, § 1; Laws 1984, LB
750, § 2; Laws 1986, LB 311, § 11; Laws 1987, LB 296, § 2;
Laws 1989, LB 506, § 6; Laws 1994, LB 833, § 21; Laws 1997,
LB 624, § 13; Laws 2003, LB 320, § 2; Laws 2003, LB 451, § 16;
Laws 2004, LB 1097, § 14; Laws 2008, LB1147, § 5; Laws 2017,
LB415, § 19; Laws 2020, LB1054, § 6.

Cross References

Uniform Disposition of Unclaimed Property Act, see section 69-1329.

24-710 Judges; retirement annuity; amount; how computed; cost-of-living
adjustment.

(1) The retirement annuity of a judge who is an original member, who has not
made the election provided for in section 24-710.01, and who retires under
section 24-708 or 24-709 shall be computed as follows: Each such judge shall
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be entitled to receive an annuity, each monthly payment of which shall be in an
amount equal to three and one-third percent of his or her final average
compensation as such judge, multiplied by the number of his or her years of
creditable service. The amount stated in this section shall be supplemental to
any benefits received by such judge under the Nebraska and federal old age and
survivors’ insurance acts at the date of retirement, but the monthly combined
benefits received thereunder and by the Judges Retirement Act shall not exceed
sixty-five percent of the final average compensation such judge was receiving
when he or she last served as such judge. The amount of retirement annuity of
a judge who retires under section 24-708 or 24-709 shall not be less than
twenty-five dollars per month if he or she has four years or more of service
credit.

(2) The retirement annuity of a judge who is a future member and who retires
after July 1, 1986, under section 24-708 or 24-709 shall be computed as follows:
Each such judge shall be entitled to receive an annuity, each monthly payment
of which shall be in an amount equal to three and one-half percent of his or her
final average compensation as such judge, multiplied by the number of his or
her years of creditable service, except that prior to an actuarial factor adjust-
ment for purposes of calculating an optional form of annuity benefits under
subsection (3) of this section, the monthly benefits received under this subsec-
tion shall not exceed seventy percent of the final average compensation such
judge was receiving when he or she last served as such judge.

(3) Except as provided in section 42-1107, any member may, when filing an
application as provided by the retirement system, elect to receive, in lieu of the
normal form annuity benefits to which the member or his or her beneficiary
may otherwise be entitled under the Judges Retirement Act, an optional form of]
annuity benefits which the board may by rules and regulations provide, the
value of which, determined by accepted actuarial methods and on the basis of
actuarial assumptions recommended by the actuary, approved by the board,
and kept on file in the office of the director, is equal to the value of the benefit
replaced. The board may (a) adopt and promulgate appropriate rules and
regulations to establish joint and survivorship annuities, with and without
reduction on the death of the first annuitant, and such other forms of annuities
as may in its judgment be appropriate and establishing benefits as provided in
sections 24-707 and 24-707.01, (b) prescribe appropriate forms for making the
election by the members, and (c) provide for the necessary actuarial services to
make the required valuations.

(4) A one-time cost-of-living adjustment shall be made for each retired judge
and each surviving beneficiary who is receiving a retirement annuity as provid-
ed for in this section. The annuity shall be adjusted by the increase in the cost
of living or wage levels between the effective date of retirement and June 30,
1992, except that such increases shall not exceed three percent per year of
retirement and the total increase shall not exceed two hundred fifty dollars per
month.

Source: Laws 1955, c. 83, § 10, p. 249; Laws 1957, c. 79, § 4, p. 323;
Laws 1959, c. 95, § 4, p. 413; Laws 1965, c. 116, § 3, p. 448;
Laws 1965, c. 117, § 1, p. 489; Laws 1969, c. 178, § 4, p. 766;
Laws 1973, LB 478, 8§ 2; Laws 1974, LB 740, § 1; Laws 1975, LB
49, § 1; Laws 1977, LB 467, § 2; Laws 1977, LB 344, § 5; Laws
1981, LB 459, § 4; Laws 1981, LB 462, § 4; Laws 1986, LB 92,
§ 5; Laws 1986, LB 311, § 13; Laws 1989, LB 506, § 7; Laws
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1991, LB 549, § 18; Laws 1992, LB 672, § 32; Laws 1992, LB
682, § 3; Laws 1994, LB 833, § 22; Laws 1996, LB 1273, § 21;
Laws 1997, LB 624, § 15; Laws 2004, LB 1097, § 15; Laws 2011,
LB509, § 11; Laws 2018, LB1005, § 15; Laws 2021, LB17, § 3.

24-710.01 Judges; alternative contribution rate and retirement benefit; elec-
tion; notice.

Any original member, as defined in subdivision (18) of section 24-701, who
has not previously retired, may elect to make contributions and receive benefits
pursuant to subsection (2) of section 24-703 and subsection (2) of section
24-710, instead of those provided by subsection (1) of section 24-703 and
subsection (1) of section 24-710. Such election shall be by written notice
delivered to the board not later than November 1, 1981. Such member shall
thereafter be considered a future member.

Source: Laws 1977, LB 344, § 1; Laws 1981, LB 459, § 5; Laws 1986, LB
92,8 6; Laws 2016, LB790, § 3; Laws 2017, LB415, § 20.

24-710.04 Reemployment; military service; credit; effect.

(1) Any judge who returns to service as a judge for the State of Nebraska
pursuant to 38 U.S.C. 4301 et seq., shall be treated as not having incurred a
break in service by reason of the judge’s period of military service. Such
military service shall be credited for purposes of determining the nonforfeitabil-
ity of the member’s accrued benefits and the accrual of benefits under the plan.

(2) The state shall be liable for funding any obligation of the plan to provide
benefits based upon such period of military service. To satisfy the liability, the
State Court Administrator shall pay to the retirement system an amount equal
to:

(a) The sum of the judge's contributions that would have been paid during
such period of military service; and

(b) Any actuarial costs necessary to fund the obligation of the plan to provide
benefits based upon such period of military service. For the purposes of
determining the amount of such liability and obligation of the plan, earnings
and forfeitures, gains and losses, regular interest, or interest credits that would
have accrued on the judge’s contributions that are paid by the State Court
Administrator pursuant to this section shall not be included.

(3) The amount required in subsection (2) of this section shall be paid to the
retirement system as soon as reasonably practicable following the date the
judge returns to service as a judge for the State of Nebraska, but must be paid
within eighteen months of the date the board notifies the State Court Adminis-
trator of the amount due. If the State Court Administrator fails to pay the
required amount within such eighteen-month period, then the State Court
Administrator is also responsible for any actuarial costs and interest on actuari-
al costs that accrue from eighteen months after the date the State Court
Administrator is notified by the board until the date the amount is paid.

(4) The board may adopt and promulgate rules and regulations to carry out
this section, including, but not limited to, rules and regulations on:

(a) How and when the judge and State Court Administrator must notify the
retirement system of a period of military service;

(b) The acceptable methods of payment;
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(c) Determining the service and compensation upon which the contributions
must be made;

(d) Accelerating the payment from the State Court Administrator due to
unforeseen circumstances that occur before payment is made pursuant to this
section, including, but not limited to, the judge’s termination or retirement or
the court’s reorganization, consolidation, or merger; and

(e) The documentation required to substantiate that the judge returned to
service as a judge for the State of Nebraska pursuant to 38 U.S.C. 4301 et seq.

(5) This section only applies to military service that falls within the definition
of uniformed service under 38 U.S.C. 4301 et seq. Military service does not
include service provided pursuant to sections 55-101 to 55-181.

Source: Laws 1996, LB 847, § 14; Laws 2017, LB415, § 21.

24-710.05 Direct rollover; terms, defined; distributee; powers; board; pow-
ers.

(1) For purposes of this section and section 24-710.06:

(a) Direct rollover means a payment by the retirement system to the eligible
retirement plan or plans specified by the distributee;

(b) Distributee means the member, the member’s surviving spouse, or the
member’s former spouse who is an alternate payee under a qualified domestic
relations order as defined in section 414(p) of the Internal Revenue Code;

(c) Eligible retirement plan means (i) an individual retirement account
described in section 408(a) of the Internal Revenue Code, (ii) an individual
retirement annuity described in section 408(b) of the code, except for an
endowment contract, (iii) a qualified plan described in section 401(a) of the
code, (iv) an annuity plan described in section 403(a) or 403(b) of the code, (v)
except for purposes of section 24-710.06, an individual retirement plan de-
scribed in section 408A of the code, and (vi) a plan described in section 457(b)
of the code and maintained by a governmental employer. For eligible rollover
distributions to a surviving spouse, an eligible retirement plan means subdivi-
sions (1)(c)(i) through (vi) of this section; and

(d) Eligible rollover distribution means any distribution to a distributee of all
or any portion of the balance to the credit of the distributee in the plan, except
such term shall not include any distribution which is one of a series of
substantially equal periodic payments, not less frequently than annually, made
for the life of the distributee or joint lives of the distributee and the distributee’s
beneficiary or for the specified period of ten years or more and shall not
include any distribution to the extent such distribution is required under
section 401(a)(9) of the Internal Revenue Code.

(2) For distributions made to a distributee on or after January 1, 1993, a
distributee may elect to have any portion of an eligible rollover distribution
paid directly to an eligible retirement plan specified by the distributee.

(3) A member’s surviving spouse or former spouse who is an alternate payee
under a qualified domestic relations order and, on or after July 1, 2010, any
designated beneficiary of a member who is not a surviving spouse or former
spouse who is entitled to receive an eligible rollover distribution from the
retirement system may, in accordance with such rules, regulations, and limita-
tions as may be established by the board, elect to have such distribution made
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in the form of a direct transfer to a retirement plan eligible to receive such
transfer under the provisions of the Internal Revenue Code.

(4) An eligible rollover distribution on behalf of a designated beneficiary of a
member who is not a surviving spouse or former spouse of the member may be
transferred to an individual retirement account or annuity described in section
408(a) or section 408(b) of the Internal Revenue Code that is established for the
purpose of receiving the distribution on behalf of the designated beneficiary
and that will be treated as an inherited individual retirement account or
individual retirement annuity described in section 408(d)(3)(C) of the Internal
Revenue Code.

(5) The board may adopt and promulgate rules and regulations for direct
rollover procedures which are consistent with section 401(a)(31) of the Internal
Revenue Code and which include, but are not limited to, the form and time of
direct rollover distributions.

Source: Laws 1996, LB 847, § 15; Laws 2002, LB 407, § 14; Laws 2012,
LB916, § 17; Laws 2018, LB1005, § 16.

24-710.06 Retirement system; accept payments and rollovers; limitations;
board; powers.

(1) The retirement system may accept cash rollover contributions from a
member who is making payment pursuant to section 24-706 if the contributions
do not exceed the amount of payment required for the service credits pur-
chased by the member pursuant to such section and the contributions represent
(a) all or any portion of the balance of the member’s interest in a qualified plan
under section 401(a) of the Internal Revenue Code or (b) the interest of the
member from an individual retirement account or an individual retirement
annuity, the entire amount of which is attributable to a qualified total distribu-
tion, as defined in the Internal Revenue Code, from a qualified plan under
section 401(a) of the code and qualified as a tax-free rollover amount. The
member’s interest under subdivision (a) or (b) of this subsection must be
transferred to the retirement system within sixty days from the date of the
distribution from the qualified plan, individual retirement account, or individu-
al retirement annuity.

(2) Cash transferred to the retirement system as a rollover contribution shall
be deposited as other payments for service credits.

(3) Under the same conditions as provided in subsection (1) of this section,
the retirement system may accept eligible rollover distributions from (a) an
annuity contract described in section 403(b) of the Internal Revenue Code, (b) a
plan described in section 457(b) of the code which is maintained by a state, a
political subdivision of a state, or any agency or instrumentality of a state or
political subdivision of a state, or (c) the portion of a distribution from an
individual retirement account or annuity described in section 408(a) or 408(b)
of the code that is eligible to be rolled over and would otherwise be includable
in gross income. Amounts accepted pursuant to this subsection shall be deposit-
ed as all other payments under this section.

(4) The retirement system may accept direct rollover distributions made from
a qualified plan pursuant to section 401(a)(31) of the Internal Revenue Code.
The direct rollover distribution shall be deposited as all other payments under
this section.
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(5) The board may adopt and promulgate rules and regulations defining
procedures for acceptance of rollovers which are consistent with sections
401(a)(31) and 402 of the Internal Revenue Code.

Source: Laws 1996, LB 847, § 16; Laws 2002, LB 407, § 15; Laws 2018,
LB1005, § 17.

24-710.15 Judges who became members on and after July 1, 2015; cost-of-
living payment.

(1) Beginning July 1, 2015, for judges who become members on and after
July 1, 2015, if the annual valuation made by the actuary, as approved by the
board, indicates that the system is fully funded and has sufficient actuarial
surplus to provide for a supplemental lump-sum cost-of-living payment, the
board may, in its discretion, elect to pay a maximum one and one-half percent
supplemental lump-sum cost-of-living payment to each retired member or
beneficiary based on the retired member’s or beneficiary’s total monthly benefit
through June 30 of the year for which the supplemental lump-sum cost-of-living
payment is being calculated. The supplemental lump-sum cost-of-living pay-
ment shall be paid within sixty days after the board’s decision. In no event shall
the board declare a supplemental lump-sum cost-of-living payment if such
payment would cause the plan to be less than fully funded.

(2) For purposes of this section, fully funded means the unfunded actuarial
accrued liability, based on the lesser of the actuarial value and the market
value, under the entry age actuarial cost method is less than zero on the most
recent actuarial valuation date.

(3) Any decision or determination by the board to declare or not declare a
cost-of-living payment or as to whether the annual valuation indicates a
sufficient actuarial surplus to provide for a cost-of-living payment shall be made
in the sole, absolute, and final discretion of the board and shall not be subject
to challenge by any member or beneficiary. In no event shall the Legislature be
constrained or limited in amending the system notwithstanding the effect of any
such change upon the actuarial surplus of the system and the ability of the
board to declare future cost-of-living payments.

Source: Laws 2015, LB468, § 6; Laws 2017, LB415, § 22.

(c) RETIRED JUDGES
24-729 Judges; retired; assignment; when; retired judge, defined.

The Supreme Court of Nebraska is empowered, with the consent of the
retired judge, (1) to assign judges of the Supreme Court, Court of Appeals, and
district court who are now retired or who may be retired hereafter to (a) sit in
any court in the state to relieve congested trial dockets or to prevent the trial
docket of such court from becoming congested or (b) sit for the judge of any
court who may be incapacitated or absent for any reason whatsoever and (2) to
assign any judge of the separate juvenile court, county court, or Nebraska
Workers’ Compensation Court who is now retired or who may be retired
hereafter to (a) sit in any court having the same jurisdiction as one in which
any such judge may have previously served to relieve congested trial dockets or:
to prevent the trial docket of any such court from becoming congested or (b) sit
for the judge of any such court who may be incapacitated or absent for any
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reason. Any judge who has retired on account of disability may not be so
assigned.

For purposes of sections 24-729 to 24-733, retired judge shall include a judge
who, before, on, or after March 31, 1993, has retired upon the attainment of
age fifty-five and has elected to defer the commencement of his or her
retirement annuity to a later date.

Source: Laws 1974, LB 832, § 1; Laws 1976, LB 296, § 1; Laws 1979, LB
240, § 1; Laws 1991, LB 732, § 39; Laws 1993, LB 363, § 2;
Laws 2018, LB193, § 5.

(d) GENERAL POWERS

24-734 Judges; powers; enumerated.

(1) A judge of any court established under the laws of the State of Nebraska
shall, in any case in which that judge is authorized to act, have power to
exercise the powers conferred upon the judge and court, and specifically to:

(a) Upon the stipulation of the parties to an action, hear and determine any
matter, including the trial of an equity case or case at law in which a jury has
been waived;

(b) Hear and determine pretrial and posttrial matters in civil cases not
involving testimony of witnesses by oral examination;

(c) With the consent of the defendant, receive pleas of guilty and pass
sentences in criminal cases;

(d) With the consent of the defendant, hear and determine pretrial and
posttrial matters in criminal cases;

(e) Hear and determine cases brought by petition in error or appeal not
involving testimony of witnesses by oral examination;

(f) Hear and determine any matter in juvenile cases with the consent of the
guardian ad litem or attorney for the minor, the other parties to the proceed-
ings, and the attorneys for those parties, if any; and

(g) Without notice, make any order and perform any act which may lawfully
be made or performed by him or her ex parte in any action or proceeding
which is on file in any district of this state.

(2) A judgment or order made pursuant to this section shall be deemed
effective when the judgment is entered in accordance with the provisions of
subsection (3) of section 25-1301.

(3) The judge, in his or her discretion, may in any proceeding authorized by
the provisions of this section not involving testimony of witnesses by oral
examination, use telephonic, videoconferencing, or similar methods to conduct
such proceedings. The court may require the parties to make reimbursement
for any charges incurred.

(4) In any criminal case, with the consent of the parties, a judge may permit
any witness who is to be examined by oral examination to appear by telephonic,
videoconferencing, or similar methods, with any costs thereof to be taxed as
costs.

(5)(a) Unless an objection under subdivision (5)(c) of this section is sustained,
in any civil case, a judge shall, for good cause shown, permit any witness who
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is to be examined by oral examination to appear by telephonic, videoconferenc-
ing, or similar methods.

(b) Unless the court orders otherwise for good cause shown, all costs of
testimony taken by telephone, videoconferencing, or similar methods shall be
provided and paid by the requesting party and may not be charged to any other
party. A court may find that there is good cause to allow the testimony of a
witness to be taken by telephonic, videoconferencing or similar methods if:

(i) The witness is otherwise unavailable to appear because of age, infirmity,
or illness;

(ii) The personal appearance of the witness cannot be secured by subpoena or
other reasonable means;

(iii) A personal appearance would be an undue burden or expense to a party
or witness; or

(iv) There are any other circumstances that constitute good cause for allow-
ing the testimony of the witness to be taken by telephonic, videoconferencing,
or similar methods.

(c) A party may object to examination by telephonic, videoconferencing, or
similar methods under subdivision (5)(a) of this section on grounds of unrelia-
bility or unfairness. The objecting party has the burden of proving unreliability
or unfairness by a preponderance of the evidence.

(d) Nothing in this section shall prohibit an award of expenses, including
attorney fees, pursuant to Neb. Ct. R. of Discovery 6-337.

(6) The enumeration of the powers in subsections (1), (2), (3), (4), and (5) of
this section shall not be construed to deny the right of a party to trial by jury in
the county in which the action was first filed if such right otherwise exists.

(7) Nothing in this section shall be construed to exempt proceedings under
this section from the provisions of the Guidelines for Use by Nebraska Courts in
Determining When and Under What Conditions a Hearing Before Such Court
May Be Closed in Whole or in Part to the Public, adopted by the Supreme
Court of the State of Nebraska September 8, 1980, and any amendments to
those provisions.

Source: Laws 1879, § 39, p. 90; Laws 1913, c. 209, § 1, p. 635; R.S.1913,
§ 1176; Laws 1921, c. 177, § 1, p. 676; C.S.1922, § 1099; C.S.
1929, § 27-317; R.S.1943, § 24-317; Laws 1953, c. 64, § 1, p.
208; Laws 1965, c. 111, § 1, p. 435; R.S.1943, (1979), § 24-317,;
Laws 1983, LB 272, § 1; Laws 1999, LB 43, § 1; Laws 2013,
LB103, § 1; Laws 2020, LB912, § 10.

ARTICLE 8
SELECTION AND RETENTION OF JUDGES

(a) JUDICIAL NOMINATING COMMISSIONS

Section
24-803. Judicial nominating commission; members; term; appointments by Governor;
elections by lawyers.

(a) JUDICIAL NOMINATING COMMISSIONS

24-803 Judicial nominating commission; members; term; appointments by
Governor; elections by lawyers.

2022 Cumulative Supplement 194



COURTS, GENERAL PROVISIONS §24-1003

(1) Except as provided in subsection (3) of this section, as the term of a
member of a judicial nominating commission initially appointed or selected
expires, the term of office of each successor member shall be for a period of
four years. The Governor shall appoint all successor members of each nominat-
ing commission who are judges of the Supreme Court and citizen members or
alternate citizen members. The Governor shall appoint two alternate citizen
members, not of the same political party, to each nominating commission. The
term of office of an alternate citizen member of a commission shall be for a
period of four years except that the initial appointments shall terminate on
December 31, 1999. The lawyers residing in the judicial district or area of the
state served by a judicial nominating commission shall select all successor and
alternate lawyer members of such commission in the manner prescribed in
section 24-806. The term of office of an alternate lawyer member of a commis-
sion shall be for a period of four years. No member of any nominating
commission, including the Supreme Court member of any such commission,
shall serve more than a total of eight consecutive years as a member of the
commission, and if such member has served for more than six years as a
member of the commission, he or she shall not be eligible for reelection or
reappointment. Alternate lawyer and citizen members shall be selected to fill
vacancies in their order of election or appointment.

(2) For purposes of this section and Article V, section 21, of the Constitution
of Nebraska, a member of a judicial nominating commission shall be deemed to
have served on such commission if he or she was a member of the commission
at the time of the publication of the notice required by subsection (1) of section
24-810.

(3) Members of the judicial nominating commissions for the office of judge of
the district court shall also serve as members of the judicial nominating
commissions for the office of judge of the county court for counties located
within the district court judicial districts served, except that members of the
judicial nominating commissions for district judge and county judge in districts
1, 2, 3, 4, and 10 shall be appointed or selected separately to serve on such
commissions.

Source: Laws 1963, c. 124, § 3, p. 472; Laws 1973, LB 110, § 2; Laws
1991, LB 251, § 2; Laws 1992, LB 1059, § 6; Laws 1995, LB 189,
§ 3; Laws 1995, LB 303, § 2; Laws 2019, LB339, § 1.

ARTICLE 10
COURTS, GENERAL PROVISIONS

Section

24-1003. Evidence; recording and preservation; court reporters; appointment; uniform:
salary schedules; expenses; payment.

24-1004. Records and exhibits; preservation; disposition.

24-1005. Records; preservation duplicate; admissible in evidence; destruction of]
original record.

24-1003 Evidence; recording and preservation; court reporters; appointment;
uniform salary schedules; expenses; payment.

The Supreme Court shall provide by rule for the recording and preservation
of evidence in all cases in the district and separate juvenile courts and for the
preparation of transcripts and bills of exceptions. Court reporters and other
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persons employed to perform the duties required by such rules shall be
appointed by the judge under whose direction they work. The Supreme Court
shall prescribe uniform salary schedules for such employees, based on their
experience and training and the methods used by them in recording and
preserving evidence and preparing transcripts and bills of exceptions. Salaries
and expenses of such employees shall be paid by the State of Nebraska from
funds appropriated to the Supreme Court. Such employees shall be reimbursed
for expenses as provided in sections 81-1174 to 81-1177.

Source: Laws 1974, LB 647, § 1; Laws 1981, LB 204, § 34; R.S.1943,
(1985), § 24-342.02; Laws 2020, LB381, § 18.

24-1004 Records and exhibits; preservation; disposition.

The Supreme Court shall provide by rule for the preservation of all records
and of all exhibits offered or received in evidence in the trial of any action.
When the records of the district court do not show any unfinished matter
pending in the action, a judge of the district court if satisfied they are no longer
valuable for any purpose may, upon such notice as the judge may direct, order
the destruction, return, or other disposition of such exhibits as the judge deems
appropriate when approval is given by the State Records Administrator pursu-
ant to the Records Management Act.

Source: Laws 1957, c. 75, § 1, p. 311; Laws 1969, c. 105, § 4, p. 480;
Laws 1974, LB 647, § 3; R.S.1943, (1985), § 24-342.01; Laws
2020, LB1028, § 1.

Cross References

Records Management Act, see section 84-1220.

24-1005 Records; preservation duplicate; admissible in evidence; destruction
of original record.

The clerk of any district court or of any other court of record may maintain
any court record as a preservation duplicate in the manner provided in section
84-1208. The original record may be destroyed only with the approval of the
State Records Administrator pursuant to the Records Management Act. The
reproduction of the preservation duplicate shall be admissible as evidence in
any court of record in the State of Nebraska.

Source: Laws 1967, c. 134, § 1, p. 419; Laws 1969, c. 105, § 2, p. 480;
Laws 1971, LB 128, § 2; R.S.1943, (1985), § 24-337.02; Laws
2020, LB1028, § 2.

Cross References

Records Management Act, see section 84-1220.

ARTICLE 11
COURT OF APPEALS

Section

24-1103. Active or retired judges; assignment; expenses.

24-1105. Cases pending on September 6, 1991; assignment to Court of Appeals.
24-1106. Jurisdiction; direct review by Supreme Court; when; removal of case.

24-1103 Active or retired judges; assignment; expenses.

2022 Cumulative Supplement 196



COURT OF APPEALS §24-1106

(1) The Chief Justice of the Supreme Court may call active judges of the
district court to serve on the Court of Appeals in case of incapacity or absence
for any reason whatsoever or temporary vacancy in the office of a judge of the
Court of Appeals. Any active judge designated to serve on the Court of Appeals
shall be reimbursed for expenses as provided in sections 81-1174 to 81-1177.

(2) The number of retired judges assigned to serve pursuant to subdivision (1)
of section 24-729 may not at any one time exceed three, and no panel of the
Court of Appeals may contain a majority of retired judges so assigned. Pay-
ments to a retired judge shall be made in the manner prescribed in sections
24-730 to 24-733.

Source: Laws 1991, LB 732, § 3; Laws 2020, LB381, § 19.

24-1105 Cases pending on September 6, 1991; assignment to Court of
Appeals.

Any case on appeal before the Supreme Court on September 6, 1991, except
cases in which a sentence of death or life imprisonment has been imposed and
cases involving the constitutionality of a statute, may be assigned to the Court
of Appeals by the Supreme Court.

Source: Laws 1991, LB 732, § 5; Laws 2015, LB268, § 35; Referendum
2016, No. 426.

Note: The repeal of section 24-1105 by Laws 2015, LB 268, section 35, is not effective because of the vote on the referendum at the;
November 2016 general election.

24-1106 Jurisdiction; direct review by Supreme Court; when; removal of
case.

(1) In cases which were appealable to the Supreme Court before September
6, 1991, the appeal, if taken, shall be to the Court of Appeals except in capital
cases, cases in which life imprisonment has been imposed, and cases involving
the constitutionality of a statute.

(2) Any party to a case appealed to the Court of Appeals may file a petition in
the Supreme Court to bypass the review by the Court of Appeals and for direct
review by the Supreme Court. The procedure and time for filing the petition
shall be as provided by rules of the Supreme Court. In deciding whether to
grant the petition, the Supreme Court may consider one or more of the
following factors:

(a) Whether the case involves a question of first impression or presents a
novel legal question;

(b) Whether the case involves a question of state or federal constitutional
interpretation;

(c) Whether the case raises a question of law regarding the validity of a
statute;

(d) Whether the case involves issues upon which there is an inconsistency in
the decisions of the Court of Appeals or of the Supreme Court;

(e) Whether the case is one of significant public interest; and

(f) Whether the case involves a question of qualified immunity in any civil
action under 42 U.S.C. 1983, as the section existed on August 24, 2017.

When a petition for direct review is granted, the case shall be docketed for
hearing before the Supreme Court.
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(3) The Supreme Court shall by rule provide for the removal of a case from
the Court of Appeals to the Supreme Court for decision by the Supreme Court
at any time before a final decision has been made on the case by the Court of
Appeals. The removal may be on the recommendation of the Court of Appeals
or on motion of the Supreme Court. Cases may be removed from the Court of
Appeals for decision by the Supreme Court for any one or more of the reasons
set forth in subsection (2) of this section or in order to regulate the caseload
existing in either the Court of Appeals or the Supreme Court. The Chief Judge
of the Court of Appeals and the Chief Justice of the Supreme Court shall
regularly inform each other of the number and nature of cases docketed in the
respective court.

Source: Laws 1991, LB 732, § 6; Laws 2015, LB268, § 3; Referendum
2016, No. 426; Laws 2017, LB204, § 1.

ARTICLE 12
JUDICIAL RESOURCES COMMISSION

Section
24-1203. Judicial Resources Commission; expenses.
24-1204. Existence of judicial vacancy; determination.

24-1203 Judicial Resources Commission; expenses.

Members of the Judicial Resources Commission shall be reimbursed for!
expenses as provided in sections 81-1174 to 81-1177.

Source: Laws 1992, LB 1059, § 9; R.S.Supp.,1994, § 24-809.03; Laws
2020, LB381, § 20.

24-1204 Existence of judicial vacancy; determination.

In the event of the death, retirement, resignation, or removal of a district,
county, or separate juvenile judge or the failure of a district, county, or separate
juvenile judge to be retained in office or upon the request of a majority of the
members of the Judicial Resources Commission, the commission shall, after
holding a public hearing, determine whether a judicial vacancy exists in the
affected district or any other judicial district or whether a new judgeship or
change in number of judicial districts or boundaries is appropriate. If the
commission determines a vacancy exists in a district or county court district,
the commission may also make a recommendation to the Supreme Court of the
site for a primary office location. The public hearing may include virtual
conferencing or, if the judicial workload statistics compiled pursuant to section
24-1007 indicate a need for a number of judges equal to or greater than the
number currently authorized by law, the commission may conduct a hearing by
telephone conference. If a telephone conference is used, a recording shall be
made of the telephone conference and maintained by the commission for at
least one year, and the commission shall only determine whether a judicial
vacancy exists in the affected district and make no other determinations.

Source: Laws 1995, LB 189, § 6; Laws 1997, LB 229, § 4; Laws 1999, LB
47,8 1; Laws 2021, LB8&3, § 2.
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CHAPTER 25
COURTS; CIVIL PROCEDURE

Article.
2. Commencement and Limitation of Actions. 25-213 to 25-229.
3. Parties. 25-307, 25-309.
4. Commencement of Actions; Venue.
(a) General Provisions. 25-410 to 25-412.04.
5. Commencement of Actions; Process.
(b) Service and Return of Summons. 25-511, 25-516.01.
(c) Constructive Service. 25-520.01.
(e) Lis Pendens. 25-533.
6. Dismissal of Actions. 25-602.
9. Miscellaneous Proceedings; Motions and Orders.
(a)  Offer to Compromise. 25-901.
(d) Motions and Orders. 25-915.
10. Provisional Remedies.
(a) Attachment and Garnishment. 25-1031.02.
(e) Replevin. 25-1093.03.
11. Trial.
(b)  Trial by Jury. 25-1107.01, 25-1108.
(c) Verdict. 25-1121.
(d) Trial by Court. 25-1126.
(e) Trial by Referee. 25-1129.
() Exceptions. 25-1140.09.
(h) General Provisions. 25-1149.
12. Evidence.
(c) Means of Producing Witnesses. 25-1223 to 25-1237.
13. Judgments.
(a)  Judgments in General. 25-1301, 25-1301.01.
(b) Liens. 25-1303, 25-1305.
(e) Manner of Entering Judgment. 25-1313 to 25-1322.
(h) Summary Judgments. 25-1332.
@) Uniform Foreign-Country Money Judgments Recognition Act. 25-1337 to
25-1348.
) Uniform Registration of Canadian Money Judgments Act. 25-1349 to
25-1359.
14. Abatement and Revivor.
(b) Revivor of Action. 25-1415, 25-1416.
15. Executions and Exemptions.
(a) Executions. 25-1504 to 25-1531.
(b) Exemptions. 25-1552, 25-1556.
(c) Proceedings in Aid of Execution. 25-1577, 25-1578.
(3] Nebraska Uniform Enforcement of Foreign Judgments Act. 25-1587.04,
25-1587.06.
16. Jury. 25-1601 to 25-1678.
18. Expenses and Attorney’s Fees. 25-1801.
19. Reversal or Modification of Judgments and Orders by Appellate Courts.
(a) Review on Petition in Error. 25-1902.
(b)  Review on Appeal. 25-1912.
21. Actions and Proceedings in Particular Cases.
(e) Foreclosure of Mortgages. 25-2154.
(p) Miscellaneous. 25-21,186.
(s) Shoplifting. 25-21,194. Repealed.
(v)  Actions in which the State or a State Agency is a Party. 25-21,212.
(w)  Forcible Entry and Detainer. 25-21,219, 25-21,228.
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Article.
(hh) Change of Name. 25-21,271.
(I)  Emergency Response to Asthma or Allergic Reactions. 25-21,280.
(qq) Human Trafficking Victims Civil Remedy Act. 25-21,299.
22. General Provisions.
(b) Clerks of Courts; Duties. 25-2205 to 25-2213.
(d) Miscellaneous. 25-2221, 25-2228.
(e) Constables and Sheriffs. 25-2234.
25. Uniform Procedure for Acquiring Private Property for Public Use. 25-2501.
26. Arbitration. 25-2616.
27. Provisions Applicable to County Courts.
(a) Miscellaneous Procedural Provisions. 25-2704 to 25-2707.
(c) Unclaimed Funds. 25-2717.
(d) Judgments. 25-2721.
H Appeals. 25-2728 to 25-2731.
(g)  Domestic Relations Matters. 25-2740.
(h) Expedited Civil Actions. 25-2741 to 25-2749.
28. Small Claims Court. 25-2803, 25-2804.
29. Dispute Resolution.
(a) Dispute Resolution Act. 25-2901 to 25-2921.
33. Nonrecourse Civil Litigation Act. 25-3308.
34. Prisoner Litigation. 25-3401.
35. Uniform Civil Remedies for Unauthorized Disclosure of Intimate Images. 25-3501
to 25-3509.
36. COVID-19 Liability Act. 25-3601 to 25-3604.

ARTICLE 2
COMMENCEMENT AND LIMITATION OF ACTIONS

Section

25-213. Tolling of statutes of limitation; when.

25-217. Action; commencement; defendant not properly served; effect.
25-223. Action on breach of warranty on improvements to real property.
25-228. Action by victim of sexual assault of a child; when.

25-229. Action against real estate licensee; when.

25-213 Tolling of statutes of limitation; when.

Except as provided in sections 76-288 to 76-298, if a person entitled to bring
any action mentioned in Chapter 25, the Political Subdivisions Tort Claims Act,
the Nebraska Hospital-Medical Liability Act, the State Contract Claims Act, the
State Tort Claims Act, the State Miscellaneous Claims Act, or the Uniform Civil
Remedies for Unauthorized Disclosure of Intimate Images Act, except for a
penalty or forfeiture, for the recovery of the title or possession of lands,
tenements, or hereditaments, or for the foreclosure of mortgages thereon, is, at
the time the cause of action accrued, within the age of twenty years, a person
with a mental disorder, or imprisoned, every such person shall be entitled to
bring such action within the respective times limited by Chapter 25 after such
disability is removed. For the recovery of the title or possession of lands,
tenements, or hereditaments or for the foreclosure of mortgages thereon, every
such person shall be entitled to bring such action within twenty years from the
accrual thereof but in no case longer than ten years after the termination of
such disability. Absence from the state, death, or other disability shall not
operate to extend the period within which actions in rem are to be commenced
by and against a nonresident or his or her representative.

Source: R.S.1867, Code § 17, p. 396; R.S.1913, § 7576; C.S.1922, § 8519;
Laws 1925, c. 64, § 2, p. 221; C.S.1929, § 20-213; R.S.1943,
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§ 25-213; Laws 1947, c. 243, § 12, p. 766; Laws 1972, LB 1049,
§ 1; Laws 1974, LB 949, § 2; Laws 1984, LB 692, § 2; Laws
1986, LB 1177, § 5; Laws 1988, LB 864, § 5; Laws 2007, LB339,
§ 1; Laws 2019, LB680, § 10.

Cross References

Nebraska Hospital-Medical Liability Act, see section 44-2855.

Political Subdivisions Tort Claims Act, see section 13-901.

State Contract Claims Act, see section 81-8,302.

State Miscellaneous Claims Act, see section 81-8,294.

State Tort Claims Act, see section 81-8,235.

Uniform Civil Remedies for Unauthorized Disclosure of Intimate Images Act, see section 25-3501.

25-217 Action; commencement; defendant not properly served; effect.
(1) An action is commenced on the day the complaint is filed with the court.

(2) Each defendant in the action must be properly served within one hundred
eighty days of the commencement of the action. If the action is stayed or
enjoined during the one-hundred-eighty-day period, then any defendant who
was not properly served before the action was stayed or enjoined must be
properly served within ninety days after the stay or injunction is terminated or
modified so as to allow the action to proceed.

(3) If any defendant is not properly served within the time specified by
subsection (2) of this section then the action against that defendant is dismissed
by operation of law. The dismissal is without prejudice and becomes effective
on the day after the time for service expires.

Source: R.S.1867, Code § 19, p. 396; R.S.1913, § 7580; C.S.1922, § 8523;
C.S.1929, § 20-217; R.S.1943, § 25-217; Laws 1979, LB 510, § 1;
Laws 1986, LB 529, § 21; Laws 2002, LB 876, § 5; Laws 2019,
LB308, § 1.

Cross References

For commencement of action, see section 25-501.

25-223 Action on breach of warranty on improvements to real property.

(1) Any action to recover damages based on any alleged breach of warranty
on improvements to real property or based on any alleged deficiency in the
design, planning, supervision, or observation of construction, or construction of;
an improvement to real property, except improvements to real property subject
to the Nebraska Condominium Act, shall be commenced within four years after
any alleged act or omission constituting such breach of warranty or deficiency.
If such cause of action is not discovered and could not be reasonably discover-
ed within such four-year period, or within one year preceding the expiration of
such four-year period, then the cause of action may be commenced within two
years from the date of such discovery or from the date of discovery of facts
which would reasonably lead to such discovery, whichever is earlier. In no
event may any action be commenced to recover damages for an alleged breach
of warranty on improvements to real property or deficiency in the design,
planning, supervision, or observation of construction, or construction of an
improvement to real property more than ten years beyond the time of the act
giving rise to the cause of action.

(2)(a) Any action to recover damages based on any alleged breach of warran-
ty on improvements to real property or based on any alleged deficiency in the
design, planning, supervision, or observation of construction, or construction of;
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an improvement to real property that is a condominium or part of a condomini-
um project subject to the Nebraska Condominium Act shall be commenced
within two years after any alleged act or omission constituting such breach of
warranty or deficiency. If such cause of action is not discovered and could not
be reasonably discovered within such two-year period, or within one year
preceding the expiration of such two-year period, then the cause of action may
be commenced within one year from the date of such discovery or from the
date of discovery of facts which would reasonably lead to such discovery,
whichever is earlier. In no event may any action be commenced to recover
damages for an alleged breach of warranty on improvements to real property
or deficiency in the design, planning, supervision, or observation of construc-
tion, or construction of an improvement to real property more than five years
beyond the time of the act giving rise to the cause of action.

(b) Any action brought under this section shall also comply with section
76-890.

Source: Laws 1976, LB 495, § 1; Laws 2020, LB&808, § 40.

Cross References

Nebraska Condominium Act, see section 76-825.

25-228 Action by victim of sexual assault of a child; when.
(1) Notwithstanding any other provision of law:

(a) There shall not be any time limitation for an action against the individual
or individuals directly causing an injury or injuries suffered by a plaintiff when
the plaintiff was a victim of a violation of section 28-319.01 or 28-320.01 if such
violation occurred (i) on or after August 24, 2017, or (ii) prior to August 24,
2017, if such action was not previously time barred; and

(b) An action against any person or entity other than the individual directly
causing an injury or injuries suffered by a plaintiff when the plaintiff was a
victim of a violation of section 28-319.01 or 28-320.01 may only be brought
within twelve years after the plaintiff’s twenty-first birthday.

(2) Criminal prosecution of a defendant under section 28-319.01 or 28-320.01
is not required to maintain a civil action for violation of such sections.

Source: Laws 2012, LB612, § 1; Laws 2017, LB300, § 1.

25-229 Action against real estate licensee; when.

(1) For purposes of this section, real estate licensee means a broker or
salesperson who is licensed under the Nebraska Real Estate License Act.

(2) Any action to recover damages based on any act or omission of a real
estate licensee relating to real estate brokerage services shall be commenced
within two years after whichever of the following occurs first with respect to
such brokerage services: (a) A transaction is completed or closed; (b) an agency
agreement is terminated; or (c) an unconsummated transaction is terminated or
expires. Such two-year period shall not be reduced by agreement and shall not
apply to disciplinary actions initiated by the State Real Estate Commission.

(3) If the cause of action described in subsection (2) of this section is not
discovered and could not be reasonably discovered within the two-year period
described in such subsection, then the action may be commenced within one
year from the date of such discovery or from the date of discovery of facts
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which would reasonably lead to such discovery, whichever is earlier, except
that in no event may any such action be commenced more than ten years after
the date of rendering or failing to render the brokerage services which provide
the basis for the cause of action.

Source: Laws 2017, LB257, § 1.

Cross References

Nebraska Real Estate License Act, see section 81-885.

ARTICLE 3
PARTIES

Section
25-307. Suit by infant, guardian, or next friend; exception; substitution by court.
25-309. Suit against infant; guardian for suit; when appointed; exception.

25-307 Suit by infant, guardian, or next friend; exception; substitution by
court.

Except as provided by the Nebraska Probate Code, section 43-104.05, and
sections 43-4801 to 43-4812, the action of an infant shall be commenced,
maintained, and prosecuted by his or her guardian or next friend. Such actions
may be dismissed with or without prejudice by the guardian or next friend only
with approval of the court. When the action is commenced by his or her next
friend, the court has power to dismiss it, if it is not for the benefit of the infant,
or to substitute the guardian of the infant, or any person, as the next friend. Any
action taken pursuant to this section shall be binding upon the infant.

Source: R.S.1867, Code § 36, p. 398; R.S.1913, § 7588; C.S.1922, § 8531;
C.S.1929, § 20-307; R.S.1943, § 25-307; Laws 1975, LB 480, § 1;
Laws 1975, LB 481, § 10; Laws 2006, LB 1115, § 10; Laws 2018,
LB714, § 13; Laws 2022, LB741, § 1.
Effective date July 21, 2022.

Cross References

Nebraska Probate Code, see section 30-2201.

25-309 Suit against infant; guardian for suit; when appointed; exception.

Except as provided by the Nebraska Probate Code and section 43-104.05, the
defense of an infant must be by a guardian for the suit, who may be appointed
by the court in which the action is prosecuted, or by a judge thereof, or by a
county judge. The appointment cannot be made until after service of the
summons in the action as directed by this code.

Source: R.S.1867, Code § 38, p. 399; R.S.1913, § 7590; C.S.1922, § 8533;
C.S.1929, § 20-309; R.S.1943, § 25-309; Laws 1975, LB 481,
§ 12; Laws 2022, LB741, § 2.
Effective date July 21, 2022.

Cross References
Nebraska Probate Code, see section 30-2201.
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ARTICLE 4
COMMENCEMENT OF ACTIONS; VENUE

(a) GENERAL PROVISIONS

Section

25-410. Transfer of actions; clerk of transferor court; duties; clerk of transferee
court; duties; certain support orders; how treated.

25-412. Change of venue in local actions involving real estate; transfer and entry of
judgment.

25-412.04. Criminal and civil trials; agreements for change of venue; jury; selection.

(a) GENERAL PROVISIONS

25-410 Transfer of actions; clerk of transferor court; duties; clerk of transfer-
ee court; duties; certain support orders; how treated.

(1) For the convenience of the parties and witnesses or in the interest of
justice, a district court of any county, the transferor court, may transfer any
civil action to the district court of any other county in this state, the transferee
court. The transfer may occur before or after the entry of judgment, and there
shall be no additional fees required for the transfer.

(2) To transfer a civil action, the transferor court shall order transfer of the
action to the specific transferee court requested. The clerk of the transferon
court shall file with the transferee court within ten days after the entry of the
transfer order a certification of the case file and costs. The clerk of the
transferor court shall certify any judgment and payment records of such
judgments in the action maintained by the transferor court.

(3) Upon the filing of such documents by the clerk of the transferor court, the
clerk of the transferee court shall enter any judgment in the action on the
judgment index of the transferee court. The judgment, once filed and entered
on the judgment index of the transferee court, shall be a lien on the property of
the debtor in any county in which such judgment is filed. Transfer of the action
shall not change the obligations of the parties under any judgment entered in
the action regardless of the status of the transfer.

(4) If the transferred civil action involves a support order that has payment
records maintained by the Title IV-D Division as defined in section 43-3341, the
transferor court order shall notify the division to make the necessary changes in
the support payment records. Support payments shall commence in the trans-
feree court on the first day of the month following the order of transfer,
payments made prior to such date shall be considered payment on a judgment
entered by the transferor court, and payments made on and after such date
shall be considered payment on a judgment entered by the transferee court.

Source: R.S.1867, Code § 61, p. 402; G.S.1873, c¢. 57, § 61, p. 532;
R.S.1913, § 7621; C.S.1922, § 8564; C.S.1929, § 20-410; R.S.
1943, § 25-410; Laws 1971, LB 576, § 8; Laws 2010, LB712, § 1;
Laws 2018, LB193, § 6.

Cross References

For disqualification of judge, see sections 24-723.01, 24-739, and 24-740.

25-412 Change of venue in local actions involving real estate; transfer and
entry of judgment.
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When an action affecting the title or possession of real estate has been
brought in or transferred to any court of a county, other than the county in
which the real estate or some portion of it is situated, the clerk of such court
must, after final judgment therein, certify such judgment under his or her seal
of office, and transmit the same to the corresponding court of the county in
which the real estate affected by the action is situated. The clerk receiving such
copy must file and record such judgment in the records of the court, briefly
designating it as a judgment transferred from ......... court (naming the
proper court).

Source: G.S.1873, c¢. 57, § 4, p. 712; R.S.1913, § 7623; C.S.1922, § 8566;
C.S.1929, § 20-412; R.S.1943, § 25-412; Laws 2018, LB193, § 7.

25-412.04 Criminal and civil trials; agreements for change of venue; jury;
selection.

The jury for any case to be tried pursuant to an agreement entered into under
section 25-412.03 shall be selected from the county in which the case was first
filed. The jury shall be selected in the manner prescribed in the Jury Selection
Act. The summons shall direct attendance before the court by which the case is
to be tried and the return thereof shall be made to the same court.

Source: Laws 1975, LB 97, § 4; R.S.1943, (1985), § 24-904; Laws 2020,
LB387, § 36.

ARTICLE 5
COMMENCEMENT OF ACTIONS; PROCESS

(b) SERVICE AND RETURN OF SUMMONS

Section
25-511. Service on employee of the state.
25-516.01. Service; voluntary appearance; defenses.

(c) CONSTRUCTIVE SERVICE

25-520.01. Service by publication; mailing of published notice; requirements; waiver;
when mailing not required.

(e) LIS PENDENS

25-533. Attachment and execution issued from another county; sheriff file notice.

(b) SERVICE AND RETURN OF SUMMONS

25-511 Service on employee of the state.

Any employee of the state, as defined in section 81-8,210, sued in an
individual capacity for an act or omission occurring in connection with duties
performed on the state’s behalf, regardless of whether the employee is also sued
in an official capacity, must be served by serving the employee under section
25-508.01 and also by serving the state under section 25-510.02.

Source: Laws 2017, LB204, § 2.

25-516.01 Service; voluntary appearance; defenses.

(1) The voluntary appearance of the party is equivalent to service.

(2) A defense of lack of personal jurisdiction, insufficiency of process, or
insufficiency of service of process may be asserted only under the procedure
provided in the pleading rules adopted by the Supreme Court. If any of those
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defenses are asserted either by motion or in a responsive pleading and the court
overrules the defense, an objection that the court erred in its ruling will be
waived and not preserved for appellate review if the party asserting the defense
either (a) thereafter files a demand for affirmative relief by way of counter-
claim, cross-claim, or third-party claim or (b) fails to dismiss a demand for
such affirmative relief that was previously filed. If any of those defenses are
asserted either by motion or in a responsive pleading and the court overrules
the defense, an objection that the court erred in its ruling on any issue, except
an objection to the court’s ruling on personal jurisdiction, will be waived and
not preserved for appellate review if the party asserting the defense thereafter
participates in proceedings on any issue other than those defenses.

(3) The filing of a suggestion of bankruptcy is not an appearance and does not
waive the defense of lack of personal jurisdiction, insufficiency of process, or
insufficiency of service of process.

Source: Laws 1983, LB 447, § 32; Laws 2002, LB 876, § 15; Laws 2019,
LB308, § 2.

(c) CONSTRUCTIVE SERVICE

25-520.01 Service by publication; mailing of published notice; requirements;
waiver; when mailing not required.

(1) Except as provided in subsection (3) of this section, in any action or
proceeding of any kind or nature, as defined in section 25-520.02, where a
notice by publication is given as authorized by law, a party instituting or
maintaining the action or proceeding with respect to notice or such party’s
attorney shall within five days after the first publication of notice send by
United States mail a copy of such published notice or, if applicable, the notice
described in subsection (4) of this section, to each and every party appearing to
have a direct legal interest in such action or proceeding whose name and post
office address are known to such party or attorney.

(2) Proof by affidavit of the mailing of such notice shall be made by the party
or such party’s attorney and shall be filed with the officer with whom filings are
required to be made in such action or proceeding within ten days after mailing
of such notice. Such affidavit of mailing of notice shall further be required to
state that such party and such party’s attorney, after diligent investigation and
inquiry, were unable to ascertain and do not know the post office address of
any other party appearing to have a direct legal interest in such action or
proceeding other than those to whom notice has been mailed in writing.

(3) It shall not be necessary to serve the notice prescribed by this section
upon any competent person, fiduciary, partnership, or corporation, who has
waived notice in writing, has entered a voluntary appearance, or has been
personally served with summons or notice in such proceeding.

(4) In the case of a lien for a special assessment imposed by any city or
village, in lieu of sending a copy of published notice, the city or village may
instead send by United States mail, to each and every party appearing to have a
direct legal interest in such action or proceeding whose name and post office
address are known to the city or village or its attorney, a notice containing the
amount owed, the date due, and the date the board of equalization meets in
case of an appeal.

Source: Laws 1957, c. 80, § 1, p. 325; Laws 1959, ¢. 97, § 1, p. 416; Laws
2021, LB5S, § 1.
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(e) LIS PENDENS

25-533 Attachment and execution issued from another county; sheriff file
notice.

No levy of attachment or execution on real estate issued from any other
county shall be notice to a subsequent vendee or encumbrancer in good faith,
unless the sheriff has filed a notice on the record that the land, describing it,
has been so attached or levied on, the cause in which it was so attached, and
when it was done.

Source: Laws 1895, c. 73, § 2, p. 314; R.S.1913, § 7653; C.S.1922,
§ 8597; C.S.1929, § 20-533; R.S.1943, § 25-533; Laws 2018,

LB193, § 8.
ARTICLE 6
DISMISSAL OF ACTIONS
Section
25-602. Dismissal without prejudice; by plaintiff in vacation; exceptions; payment of
costs.

25-602 Dismissal without prejudice; by plaintiff in vacation; exceptions;
payment of costs.

The plaintiff in any case pending in the district court or Supreme Court of the
state, when no counterclaim or setoff has been filed by the opposite party, has
the right in the vacation of any of such courts to dismiss such action without
prejudice, upon payment of costs, which dismissal shall be, by the clerk of any
of such courts, entered upon the record and take effect from and after the date
thereof.

Source: Laws 1867, § 1, p. 51; R.S.1913, § 7655; C.S.1922, § 8599;
C.S.1929, § 20-602; R.S.1943, § 25-602; Laws 2018, LB193, § 9.

ARTICLE 9
MISCELLANEOUS PROCEEDINGS; MOTIONS AND ORDERS

(a) OFFER TO COMPROMISE
Section
25-901. Offer of judgment before trial; procedure; effect.
(d) MOTIONS AND ORDERS
25-915. Orders out of court; record.

(a) OFFER TO COMPROMISE
25-901 Offer of judgment before trial; procedure; effect.

The defendant in an action for the recovery of money only may, at any time
before the trial, serve upon the plaintiff or the plaintiff’s attorney an offer in
writing to allow judgment to be taken against the defendant for the sum
specified therein. If the plaintiff accepts the offer and gives notice thereof to the
defendant or the defendant’s attorney, within five days after the offer was
served, the offer and an affidavit that the notice of acceptance was delivered in
the time limited may be filed by the plaintiff or the defendant may file the
acceptance, with a copy of the offer verified by affidavit. In either case, the offer
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and acceptance shall be entered upon the record, and judgment shall be
rendered accordingly. If the notice of acceptance is not given in the period
limited, the offer shall be deemed withdrawn and shall not be given in evidence
or mentioned on the trial. If the plaintiff fails to obtain judgment for more than
was offered by the defendant, the plaintiff shall pay the defendant’s cost from
the time of the offer.
Source: R.S.1867, Code § 565, p. 493; R.S.1913, § 7717; C.S.1922,
§ 8661; C.S.1929, § 20-901; R.S.1943, § 25-901; Laws 2018,
LB193, § 10.

(d) MOTIONS AND ORDERS

25-915 Orders out of court; record.
Orders made out of court shall be forthwith entered by the clerk in the record
of the court in the same manner as orders made in term.
Source: R.S.1867, Code § 579, p. 495; R.S.1913, § 7731; C.S.1922,
§ 8675; C.S.1929, § 20-915; R.S.1943, § 25-915; Laws 2018,
LB193,§ 11.
ARTICLE 10

PROVISIONAL REMEDIES

(2) ATTACHMENT AND GARNISHMENT

Section
25-1031.02. Garnishment; costs; fee.

(e) REPLEVIN

25-1093.03. Affidavit; temporary order; notice; hearing; summons; service.

(a) ATTACHMENT AND GARNISHMENT

25-1031.02 Garnishment; costs; fee.

(1) The party seeking garnishment shall advance the costs of transcript and
filing the matter in the district court.

(2) The district court shall be entitled to the following fee in civil matters: For
issuance of a writ of execution, restitution, garnishment, attachment, and
examination in aid of execution, a fee of five dollars each.

Source: Laws 1955, c. 86, § 3, p. 259; Laws 1988, LB 1030, § 16; Laws
2018, LB193, § 12.

(e) REPLEVIN
25-1093.03 Affidavit; temporary order; notice; hearing; summons; service.

If filed at the commencement of suit, such affidavit and request for delivery
and such temporary order containing the notice of hearing shall be served by
the sheriff or other officer with the summons. If filed after the commencement
of suit but before answer, they shall be served separately from the summons,
but as soon after their filing and issuance as practicable. The summons shall be
served within three days, excluding nonjudicial days, after the date of issuance.

Source: Laws 1973, LB 474, § 4; Laws 2021, LB355, § 2.
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ARTICLE 11
TRIAL
(b) TRIAL BY JURY

Section
25-1107.01. Jurors; permitted to take notes; use; destruction.
25-1108. View of property or place by jury.

(c) VERDICT
25-1121. Special verdicts; when allowed; procedure; filing; record.

(d) TRIAL BY COURT
25-1126. Jury trial; waiver.
(e) TRIAL BY REFEREE
25-1129. Reference by consent; when allowed.
(f) EXCEPTIONS

25-1140.09. Bill of exceptions; preparation; court reporter; fees; procedure for
preparation; taxation of cost.

(h) GENERAL PROVISIONS

25-1149. Issues; order in which tried; time of hearing.

(b) TRIAL BY JURY

25-1107.01 Jurors; permitted to take notes; use; destruction.

Jurors shall be permitted, but not required, to take notes. The notes may be
used during the jury’s deliberations and shall be treated as confidential between
the juror making them and the other jurors. The notes shall not be preserved in
any form. The trial judge shall ensure the confidentiality of the notes during the
course of the trial and the jury’s deliberations and shall instruct the bailiff to
immediately mutilate and destroy such notes upon return of the verdict.

Source: Laws 2008, LB1014, § 71; Laws 2020, LB387, § 37.

25-1108 View of property or place by jury.

Whenever, in the opinion of the court, it is proper for the jury to have a view
of property which is the subject of litigation, or of the place in which any
material fact occurred, it may order them to be conducted in a body, under
charge of the bailiff, to the place, which shall be shown to them by the bailiff,
an individual appointed by the court for that purpose, or both. While the jury
are thus absent, no person other than the bailiff or individual so appointed shall
speak to them on any subject connected with the trial.

Source: R.S.1867, Code § 284, p. 442; R.S.1913, § 7847; C.S.1922,
§ 8791; C.S.1929, § 20-1108; R.S.1943, § 25-1108; Laws 2020,
LB387, § 38.

(c) VERDICT

25-1121 Special verdicts; when allowed; procedure; filing; record.

In every action for the recovery of money only or specific real property, the
jury, in their discretion, may render a general or special verdict. In all other
cases the court may direct the jury to find a special verdict, in writing, upon all
or any of the issues and in all cases may instruct them, if they render a general
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verdict, to find upon particular questions of fact to be stated in writing, and
may direct a written finding thereon. The special verdict or finding must be
filed with the clerk and entered upon the record.

Source: R.S.1867, Code § 293, p. 443; R.S.1913, § 7860; C.S.1922,
§ 8804; C.S.1929, § 20-1121; R.S.1943, § 25-1121; Laws 2018,
LB193, § 13.

(d) TRIAL BY COURT

25-1126 Jury trial; waiver.

The trial by jury may be waived by the parties in actions arising on contract
and with assent of the court in other actions (1) by the consent of the party
appearing, when the other party fails to appear at the trial by himself or herself
or by attorney, (2) by written consent, in person or by attorney, filed with the
clerk, and (3) by oral consent in open court entered upon the record.

Source: R.S.1867, Code § 296, p. 444; R.S.1913, § 7864; C.S.1922,
§ 8809; C.S.1929, § 20-1126; R.S.1943, § 25-1126; Laws 2018,
LB193, § 14.

(e) TRIAL BY REFEREE

25-1129 Reference by consent; when allowed.

All or any of the issues in the action, whether of fact or law or both, may be
referred to a referee upon the written consent of the parties or upon their oral
consent in court entered upon the record.

Source: R.S.1867, Code § 298, p. 444; R.S.1913, § 7867; C.S.1922,
§ 8812; C.S.1929, § 20-1129; R.S.1943, § 25-1129; Laws 2008,
LB1014, § 10; Laws 2018, LB193, § 15.

(f) EXCEPTIONS

25-1140.09 Bill of exceptions; preparation; court reporter; fees; procedure
for preparation; taxation of cost.

On the application of the county attorney or any party to a suit in which a
record of the proceedings has been made, upon receipt of the notice provided
in section 29-2525, or upon the filing of a praecipe for a bill of exceptions by an
appealing party in the office of the clerk of the district court as provided in
section 25-1140, the court reporter shall prepare a transcribed copy of the
proceedings so recorded or any part thereof. The reporter shall be entitled to
receive, in addition to his or her salary, a per-page fee as prescribed by the
Supreme Court for the original copy and each additional copy, to be paid by the
party requesting the same except as otherwise provided in this section.

When the transcribed copy of the proceedings is required by the county
attorney, the fee therefor shall be paid by the county in the same manner as
other claims are paid. When the defendant in a criminal case, after conviction,
makes an affidavit that he or she is unable by reason of his or her poverty to
pay for such copy, the court or judge thereof may, by order endorsed on such
affidavit, direct delivery of such transcribed copy to such defendant, and the fee
shall be paid by the county in the same manner as other claims are allowed and
paid. When such copy is prepared in any criminal case in which the sentence
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adjudged is capital, the fees therefor shall be paid by the county in the same
manner as other claims are allowed or paid.

The fee for preparation of a bill of exceptions and the procedure for
preparation, settlement, signature, allowance, certification, filing, and amend-
ment of a bill of exceptions shall be regulated and governed by rules of practice
prescribed by the Supreme Court. The fee paid shall be taxed, by the clerk of]
the district court, to the party against whom the judgment or decree is rendered
except as otherwise ordered by the presiding district judge.

Source: Laws 1879, § 49, p. 93; Laws 1907, c. 43, § 1, p. 182; R.S.1913,
§ 1200; C.S.1922, § 1123; Laws 1925, c. 67, § 1, p. 225; C.S.
1929, § 27-339; R.S.1943, § 24-342; Laws 1949, c. 45, § 1, p.
150; Laws 1957, c. 107, § 5, p. 380; Laws 1961, c. 104, § 1, p.
336; Laws 1961, c. 105, § 1, p. 337; Laws 1961, c. 106, § 1, p.
338; Laws 1971, LB 357, § 1; Laws 1973, LB 146, § 1; Laws
1973, LB 268, § 2; Laws 1974, LB 647, § 2; Laws 1978, LB 271,
§ 1; Laws 1982, LB 722, § 1; R.S.1943, (1985), § 24-342; Laws
1991, LB 37, § 1; Laws 2005, LB 348, § 3; Laws 2015, LB268,
§ 4; Referendum 2016, No. 426.

Note: The changes made to section 25-1140.09 by Laws 2015, LB 268, section 4, have been omitted because of the vote on the
referendum at the November 2016 general election.

(h) GENERAL PROVISIONS

25-1149 Issues; order in which tried; time of hearing.

The trial of an issue of fact and the assessment of damages in any case shall
be in the order in which they are placed on the trial docket, unless by consent
of parties or the order of the court they are continued, placed at the heel of the
trial docket, or temporarily postponed. The time of hearing all other cases shall
be in the order in which they are placed on the trial docket, unless the court
shall otherwise direct. The court may in its discretion hear at any time a
motion, may by rule prescribe the time for hearing motions, and may provide
for dismissing actions without prejudice for want of prosecution.

Source: R.S.1867, Code § 324, p. 448; Laws 1887, c. 94, § 2, p. 648; Laws
1899, c. 83, § 2, p. 339; R.S.1913, § 7890; C.S.1922, § 8832;
C.S.1929, § 20-1149; R.S.1943, § 25-1149; Laws 2018, LB193,
§ 16.

ARTICLE 12
EVIDENCE

(c) MEANS OF PRODUCING WITNESSES

Section

25-1223. Trial subpoena; deposition subpoena; issuance; statement required; by whom
served; forms.

25-1224. Subpoena; to whom directed; production of documents, information, or
tangible things; Supreme Court; powers.

25-1225. Repealed. Laws 2017, LB509, § 8.

25-1226. Subpoena; manner of service; time.

25-1228. Trial subpoena; witness fee; return; cost.

25-1236. Repealed. Laws 2017, LB509, § 8.

25-1237. Foreign jurisdiction; civil action; subpoena for discovery in Nebraska;
powers.
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(c) MEANS OF PRODUCING WITNESSES

25-1223 Trial subpoena; deposition subpoena; issuance; statement required;
by whom served; forms.

(1) Upon the request of a party to a civil action or proceeding, a subpoena
may be issued to command a person to testify at a trial or deposition. The term
trial in reference to a subpoena includes a hearing at which testimony may be
taken.

(2) The clerk or a judge of the court in which the action or proceeding is
pending shall issue a trial subpoena upon the request of a party. An attorney, as
an officer of the court, may issue and sign a trial subpoena on behalf of the
court if the attorney is authorized to practice in the court. An attorney who
issues a subpoena must file a copy of the subpoena with the court on the day
the subpoena is issued.

(3) A person before whom a deposition may be taken may issue a deposition
subpoena on behalf of the court in which the action or proceeding is pending.
An attorney, as an officer of the court, may issue and sign a deposition
subpoena on behalf of the court if the attorney is authorized to practice in the
court.

(4) A subpoena shall state the name of the court from which it is issued, the
title of the action, and the case number and shall command each person to
whom it is directed to appear and testify at the time and place specified in the
subpoena.

(5) Except as provided in subsection (6) of this section, a trial subpoena that
is issued in a civil action or proceeding (a) at the request of an agency of state
government or (b) pursuant to section 25-2304 shall contain the following
statement: As a witness in [insert name of court], you are entitled to receive a
witness fee in the amount of [insert amount from section 33-139] for each day
that you are required to be in court and, if you live more than one mile from
the courthouse, you are also entitled to receive mileage at the rate that state
employees receive. Ask the lawyer or party who subpoenaed you or the clerk of
the court for information about what you should do to receive the fees and
mileage to which you are entitled.

(6) A trial subpoena in a civil action or proceeding that commands testimony
by an employee of the State of Nebraska or a political subdivision thereof or a
privately employed security guard, under the circumstances described in sec-
tion 33-139.01, shall contain the following statement: As a witness in [insert
name of court], you are entitled to be compensated for your actual and
necessary expenses if you are required to travel outside of your county of
residence to testify. Ask the lawyer or party who subpoenaed you or the clerk of
the court for information about what you should do to receive compensation, if
any, to which you are entitled.

(7) Any other trial subpoena in a civil action or proceeding shall contain the
following statement: As a witness in [insert name of court], you are entitled to
receive a witness fee in the amount of [insert amount from section 33-139] for
each day that you are required to be in court and, if you live more than one
mile from the courthouse, you are also eligible to receive mileage at the rate
that state employees receive. You should have received your witness fee for one
day with this subpoena. Ask the lawyer or party who subpoenaed you or the
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clerk of the court for information about what you should do to receive the
additional fees, if any, and mileage to which you are entitled.

(8) The Supreme Court may promulgate forms for subpoenas for use in civil
and criminal actions and proceedings. Any such forms shall not be in conflict
with the laws governing such matters.

(9) A subpoena may be served by a sheriff or constable. It may also be served
by a person who is twenty-one years of age or older and who is not a party to
the action or proceeding.

Source: R.S.1867, Code § 350, p. 452; R.S.1913, § 7915; C.S.1922,
§ 8857; C.S.1929, § 20-1223; R.S.1943, § 25-1223; Laws 2017,
LB509, § 1; Laws 2020, LB912, § 12.

25-1224 Subpoena; to whom directed; production of documents, informa-
tion, or tangible things; Supreme Court; powers.

(1) A subpoena commanding a person to appear and testify at a trial or
deposition may command that at the same time and place specified in the
subpoena for the person to appear and testify, the person must produce
designated documents, electronically stored information, or tangible things in
the person’s possession, custody, or control. The scope of a command to
produce documents, electronically stored information, or tangible things pursu-
ant to this section is governed by the rules of discovery in civil cases.

(2) The Supreme Court may promulgate a rule for discovery in civil cases
that specifies the procedures to be followed when a party seeks to serve a
deposition subpoena that commands the person to produce designated docu-
ments, electronically stored information, or tangible things in the person’s
possession, custody, or control. Any such rule shall not conflict with the laws
governing such matters.

Source: R.S.1867, Code § 351, p. 452; R.S.1913, § 7916; C.S.1922,
§ 8858; C.S.1929, § 20-1224; R.S.1943, § 25-1224; Laws 2017,
LB509, § 2; Laws 2020, LB912, § 13.

25-1225 Repealed. Laws 2017, LB509, § 8.

25-1226 Subpoena; manner of service; time.

(1) A subpoena for a trial or deposition may be served by personal service,
which is made by leaving the subpoena with the person to be served, or by
certified mail service, which is made by sending the subpoena by certified mail
with a return receipt requested showing to whom and where delivered and the
date of delivery. Service by certified mail is made on the date of delivery shown
on the signed receipt.

(2) A subpoena for a trial must be served at least two days before the day on
which the person is commanded to appear and testify. A court may shorten the
period for service for good cause shown. In determining whether good cause
exists, a court may consider all relevant circumstances, including, but not
limited to, the need for the testimony, the burden on the person, and the reason
why the person was not subpoenaed earlier.

Source: R.S.1867, Code § 353, p. 452; R.S.1913, § 7918; Laws 1915, c.
148, § 2, p. 318; C.S.1922, § 8860; C.S.1929, § 20-1226; R.S.
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1943, § 25-1226; Laws 1953, c. 69, § 1, p. 220; Laws 1957, c.
242, § 16, p. 830; Laws 2017, LB509, § 3; Laws 2020, LB912,
§ 14.

25-1228 Trial subpoena; witness fee; return; cost.

(1) The witness fee for one day’s attendance must be served with a trial
subpoena except when the subpoena is issued (a) at the request of an agency of
state government or (b) pursuant to section 25-2304.

(2) The person serving the subpoena shall make a return of service stating the
name of the person served, the date and method of service, and, if applicable,
that the required witness fee was served with the subpoena. The return of
service must be by affidavit unless the subpoena was served by a sheriff or
constable. If service was made by certified mail, the signed receipt must be
attached to the return of service.

(3) The cost of service of a subpoena is taxable as a court cost, and when
service of a subpoena is made by a person other than a sheriff or constable, the
cost taxable as a court cost is the lesser of the actual amount incurred for
service of process or the statutory fee set for sheriffs in section 33-117.

(4) Except as provided in section 25-2304, the party at whose request a trial
subpoena is issued in a civil action or proceeding must pay the witness the fees
and mileage to which the witness is entitled under section 33-139. Any fees and
mileage that were not paid to the witness before the witness testified must be
paid to the witness within a reasonable time after the witness testified.

Source: R.S.1867, Code § 355, p. 453; R.S.1913, § 7920; C.S.1922,
§ 8862; C.S.1929, § 20-1228; R.S.1943, § 25-1228; Laws 1976,
LB 750, § 1; Laws 2017, LB509, § 4; Laws 2020, LB912, § 15.

25-1236 Repealed. Laws 2017, LB509, § 8.

25-1237 Foreign jurisdiction; civil action; subpoena for discovery in
Nebraska; powers.

(1) When authorized by rules promulgated by the Supreme Court, the clerk of
the district court may issue a subpoena for discovery in Nebraska for a civil
proceeding pending in a foreign jurisdiction. Such a subpoena may command a
person to testify at a deposition or command a nonparty to provide discovery
without a deposition.

(2) The Supreme Court may promulgate rules for subpoenas under this
section. The rules may specify the amount of a fee, if any, that must be paid to
the clerk of the district court for the issuance of such subpoenas. Any such rules
shall not conflict with laws governing such matters.

Source: Laws 2020, LB912, § 11.

ARTICLE 13
JUDGMENTS
(a) JUDGMENTS IN GENERAL
Section
25-1301. Judgment, rendition of judgment, entry of judgment, decree, or final order,

defined; records; clerk; duties.
25-1301.01. Civil judgment or final order; duty of clerk; exception.
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Section
(b) LIENS
25-1303. Transcript of judgment to other county; effect.
25-1305. Federal court judgment; transcript to other county; effect.
(e) MANNER OF ENTERING JUDGMENT
25-1313. Jury trial; judgment by court; entry of order.
25-1318. Judgments and orders; record.
25-1319. Repealed. Laws 2018, LB193, § 97.
25-1320. Repealed. Laws 2018, LB193, § 97.
25-1321. Repealed. Laws 2018, LB193, § 97.

25-1322. Repealed. Laws 2018, LB193, § 97.
(h) SUMMARY JUDGMENTS
25-1332. Motion for summary judgment; proceedings.
(i) UNIFORM FOREIGN-COUNTRY MONEY JUDGMENTS RECOGNITION ACT
25-1337. Short title.

25-1338. Definitions.
25-1339. Applicability.
25-1340. Standards for recognition of foreign-country judgment.
25-1341. Personal jurisdiction.
25-1342. Procedure for recognition of foreign-country judgment.
25-1343. Effect of recognition of foreign-country judgment.
25-1344. Stay of proceedings pending appeal of foreign-country judgment.
25-1345. Statute of limitations.
25-1346. Uniformity of interpretation.
25-1347. Saving clause.
25-1348. Act; applicability.
(j) UNIFORM REGISTRATION OF CANADIAN MONEY JUDGMENTS ACT
25-1349. Short title.

25-1350. Definitions.
25-1351. Applicability.

25-1352. Registration of Canadian judgment.

25-1353. Effect of registration.

25-1354. Notice of registration.

25-1355. Motion to vacate registration.

25-1356. Stay of enforcement of judgment pending determination of motion.

25-1357. Relationship to Uniform Foreign-Country Money Judgments Recognition
Act.

25-1358. Uniformity of application and interpretation.

25-1359. Act; applicability.

(a) JUDGMENTS IN GENERAL

25-1301 Judgment, rendition of judgment, entry of judgment, decree, or final
order, defined; records; clerk; duties.

(1) A judgment is the final determination of the rights of the parties in an
action.

(2) Rendition of a judgment is the act of the court, or a judge thereof, in
signing a single written document stating all of the relief granted or denied in
an action.

(3) The entry of a judgment, decree, or final order occurs when the clerk of
the court places the file stamp and date upon the judgment, decree, or final
order. For purposes of determining the time for appeal, the date stamped on
the judgment, decree, or final order shall be the date of entry.

(4) The clerk shall prepare and maintain the records of judgments, decrees,
and final orders that are required by statute and rule of the Supreme Court.
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Whenever any judgment is paid and discharged or when a satisfaction of
judgment is filed, the clerk shall enter such fact upon the judgment index.

Source: R.S.1867, Code § 428, p. 465; R.S.1913, § 7994; C.S.1922,
§ 8935; C.S.1929, § 20-1301; R.S.1943, § 25-1301; Laws 1961,
c. 111, § 1, p. 350; Laws 1999, LB 43, § 3; Laws 2018, LB193,
§ 17; Laws 2020, LB1028, § 3.

Cross References

For rate of interest on judgment, see section 45-103.

25-1301.01 Civil judgment or final order; duty of clerk; exception.

Within three working days after the entry of any civil judgment or final order,
except judgments by default when service has been obtained by publication or
interlocutory orders styled as judgments, the clerk of the court shall send the
judgment or final order by United States mail or by service through the court’s
electronic case management system to each party whose address appears in the
records of the action or to the party’s attorney or attorneys of record.

Source: Laws 1961, c. 111, § 2, p. 350; Laws 1969, c. 186, § 1, p. 778;
Laws 1977, LB 124, § 1; Laws 1999, LB 43, § 4; Laws 2018,
LB193, § 18; Laws 2020, LB1028, § 4.

(b) LIENS

25-1303 Transcript of judgment to other county; effect.

The transcript of a judgment of any district court in this state may be filed in
the office of the clerk of the district court in any county. Such transcript, when
so filed and entered on the judgment index, shall be a lien on the property of
the debtor in any county in which such transcript is so filed, in the same
manner and under the same conditions only as in the county where such
judgment was rendered, and execution may be issued on such transcript in the
same manner as on the original judgment. Such transcript shall at no time have
any greater validity or effect than the original judgment.

Source: Laws 1869, § 1, p. 158; R.S.1913, § 7796; C.S.1922, § 8937,
Laws 1929, c. 83, § 1, p. 332; C.S.1929, § 20-1303; R.S.1943,
§ 25-1303; Laws 2018, LB193, § 19.

Cross References

County court judgment, transcript to district court for lien, see section 25-2721.

25-1305 Federal court judgment; transcript to other county; effect.

A transcript of any judgment or decree rendered in a circuit or district court
of the United States within the State of Nebraska, may be filed in the office of
the clerk of the district court in any county in this state. Such transcript, when
so filed and entered on the judgment index, shall be a lien on the property of
the debtor in any county in which such transcript is so filed, in the same
manner and under the same conditions only as if such judgment or decree had
been rendered by the district court of such county. Such transcript shall at no
time have a greater validity or effect than the original judgment. The lands and
tenements of the debtor within the county where the judgment is entered shall
be bound for the satisfaction thereof from the day on which such judgment is
rendered without the filing of a transcript. Orders reviving dormant judgments
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shall become liens upon the lands and tenements of the judgment debtor only
when such order is entered on the judgment index in the same manner as an
original judgment.
Source: Laws 1889, c. 30, § 1, p. 377; R.S.1913, § 7998; C.S.1922,
§ 8939; Laws 1929, c. 83, § 1, p. 332; C.S.1929, § 20-1305;
R.S.1943, § 25-1305; Laws 2018, LB193, § 20.

(e) MANNER OF ENTERING JUDGMENT

25-1313 Jury trial; judgment by court; entry of order.

When a trial by jury has been had, judgment must be ordered by the court
and entered upon the record in conformity to the verdict, unless it is special, or
the court orders the case to be reserved for future argument or consideration.

Source: R.S.1867, Code § 438, p. 467; R.S.1913, § 8006; C.S.1922,
§ 8947; C.S.1929, § 20-1313; R.S.1943, § 25-1313; Laws 1961,
c. 111, § 3, p. 350; Laws 2020, LB387, § 39.

25-1318 Judgments and orders; record.

All judgments and orders must be entered on the record of the court and
specify clearly the relief granted or order made in the action.

Source: R.S.1867, Code § 443, p. 467; R.S.1913, § 8011; C.S.1922,
§ 8952; C.S.1929, § 20-1318; R.S.1943, § 25-1318; Laws 2018,
LB193, § 21.

25-1319 Repealed. Laws 2018, LB193, § 97.
25-1320 Repealed. Laws 2018, LB193, § 97.
25-1321 Repealed. Laws 2018, LB193, § 97.
25-1322 Repealed. Laws 2018, LB193, § 97.

(h) SUMMARY JUDGMENTS

25-1332 Motion for summary judgment; proceedings.

(1) The motion shall be served at least ten days before the time fixed for the
hearing. The adverse party prior to the day of hearing may serve opposing
affidavits. The judgment sought shall be rendered forthwith if the pleadings and
the evidence admitted at the hearing show that there is no genuine dispute as to
any material fact and that the moving party is entitled to a judgment as a
matter of law. The evidence that may be received on a motion for summary
judgment includes depositions, answers to interrogatories, admissions, stipula-
tions, and affidavits. A summary judgment, interlocutory in character, may be
rendered on the issue of liability alone although there is a genuine dispute as to
the amount of damages.

(2) A party asserting that a fact cannot be or is genuinely disputed must
support the assertion by:

(a) Citing to particular parts of materials in the record, including depositions,
answers to interrogatories, admissions, stipulations, affidavits, or other materi-
als; or
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(b) Showing that the materials cited do not establish the absence or presence
of a genuine dispute, or that an adverse party cannot produce admissible
evidence to support the fact.

(3) If a party fails to properly support an assertion of fact or fails to properly
address another party’s assertion of fact as required by subsection (2) of this
section, the court may:

(a) Give an opportunity to properly support or address the fact;
(b) Consider the fact undisputed for purposes of the motion;

(¢c) Grant summary judgment if the motion and supporting materials, includ-
ing the facts considered undisputed, show that the movant is entitled to
summary judgment; or

(d) Issue any other appropriate order.

Source: Laws 1951, c. 65, § 3, p. 199; Laws 2001, LB 489, § 3; Laws
2017, LB204, § 3.

(i) UNIFORM FOREIGN-COUNTRY MONEY
JUDGMENTS RECOGNITION ACT

25-1337 Short title.

Sections 25-1337 to 25-1348 shall be known and may be cited as the Uniform
Foreign-Country Money Judgments Recognition Act.

Source: Laws 2021, LB501, § 1.

25-1338 Definitions.

In the Uniform Foreign-Country Money Judgments Recognition Act:
(1) Foreign country means a government other than:

(A) the United States;

(B) a state, district, commonwealth, territory, or insular possession of the
United States; or

(C) any other government with regard to which the decision in this state as to
whether to recognize a judgment of that government’s courts is initially subject
to determination under the Full Faith and Credit Clause of the United States
Constitution.

(2) Foreign-country judgment means a judgment of a court of a foreign
country.

Source: Laws 2021, LB501, § 2.

25-1339 Applicability.

(a) Except as otherwise provided in subsection (b) of this section, the Uniform
Foreign-Country Money Judgments Recognition Act applies to a foreign-
country judgment to the extent that the judgment:

(1) grants or denies recovery of a sum of money; and

(2) under the law of the foreign country where rendered, is final, conclusive,
and enforceable.

(b) The Uniform Foreign-Country Money Judgments Recognition Act does not
apply to a foreign-country judgment, even if the judgment grants or denies
recovery of a sum of money, to the extent that the judgment is:
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(1) a judgment for taxes;
(2) a fine or other penalty; or

(3) a judgment for divorce, support, or maintenance, or other judgment
rendered in connection with domestic relations.

(c) A party seeking recognition of a foreign-country judgment has the burden
of establishing that the Uniform Foreign-Country Money Judgments Recogni-
tion Act applies to the foreign-country judgment.

Source: Laws 2021, LB501, § 3.

25-1340 Standards for recognition of foreign-country judgment.

(a) Except as otherwise provided in subsections (b) and (c) of this section, a
court of this state shall recognize a foreign-country judgment to which the
Uniform Foreign-Country Money Judgments Recognition Act applies.

(b) A court of this state may not recognize a foreign-country judgment if:

(1) the judgment was rendered under a judicial system that does not provide
impartial tribunals or procedures compatible with the requirements of due
process of law;

(2) the foreign court did not have personal jurisdiction over the defendant; or
(3) the foreign court did not have jurisdiction over the subject matter.
(c) A court of this state need not recognize a foreign-country judgment if:

(1) the defendant in the proceeding in the foreign court did not receive notice
of the proceeding in sufficient time to enable the defendant to defend;

(2) the judgment was obtained by fraud that deprived the losing party of an
adequate opportunity to present its case;

(3) the judgment or the cause of action or claim for relief on which the
judgment is based is repugnant to the public policy of this state or of the United
States;

(4) the judgment conflicts with another final and conclusive judgment;

(5) the proceeding in the foreign court was contrary to an agreement between
the parties under which the dispute in question was to be determined otherwise
than by proceedings in that foreign court;

(6) in the case of jurisdiction based only on personal service, the foreign court
was a seriously inconvenient forum for the trial of the action;

(7) the judgment was rendered in circumstances that raise substantial doubt
about the integrity of the rendering court with respect to the judgment; or

(8) the specific proceeding in the foreign court leading to the judgment was
not compatible with the requirements of due process of law.

(d) A party resisting recognition of a foreign-country judgment has the
burden of establishing that a ground for nonrecognition stated in subsection (b)
or (c) of this section exists.

Source: Laws 2021, LB501, § 4.

25-1341 Personal jurisdiction.

(a) A foreign-country judgment may not be refused recognition for lack of
personal jurisdiction if:

(1) the defendant was served with process personally in the foreign country;
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(2) the defendant voluntarily appeared in the proceeding, other than for the
purpose of protecting property seized or threatened with seizure in the pro-
ceeding or of contesting the jurisdiction of the court over the defendant;

(3) the defendant, before the commencement of the proceeding, had agreed to
submit to the jurisdiction of the foreign court with respect to the subject matter
involved;

(4) the defendant was domiciled in the foreign country when the proceeding
was instituted or was a corporation or other form of business organization that
had its principal place of business in, or was organized under the laws of, the
foreign country;

(5) the defendant had a business office in the foreign country and the
proceeding in the foreign court involved a cause of action or claim for relief
arising out of business done by the defendant through that office in the foreign
country; or

(6) the defendant operated a motor vehicle or airplane in the foreign country
and the proceeding involved a cause of action or claim for relief arising out of
that operation.

(b) The list of bases for personal jurisdiction in subsection (a) of this section is
not exclusive. The courts of this state may recognize bases of personal jurisdic-
tion other than those listed in subsection (a) of this section as sufficient to
support a foreign-country judgment.

Source: Laws 2021, LB501, § 5.

25-1342 Procedure for recognition of foreign-country judgment.

(a) If recognition of a foreign-country judgment is sought as an original
matter, the issue of recognition shall be raised by filing an action seeking
recognition of the foreign-country judgment.

(b) If recognition of a foreign-country judgment is sought in a pending action,
the issue of recognition may be raised by counterclaim, cross-claim, or affirma-
tive defense.

Source: Laws 2021, LB501, § 6.

25-1343 Effect of recognition of foreign-country judgment.

If the court in a proceeding under section 25-1342 finds that the foreign-
country judgment is entitled to recognition under the Uniform Foreign-Country
Money Judgments Recognition Act then, to the extent that the foreign-country
judgment grants or denies recovery of a sum of money, the foreign-country
judgment is:

(1) conclusive between the parties to the same extent as the judgment of a
sister state entitled to full faith and credit in this state would be conclusive; and

(2) enforceable in the same manner and to the same extent as a judgment
rendered in this state.

Source: Laws 2021, LB501, § 7.

25-1344 Stay of proceedings pending appeal of foreign-country judgment.

If a party establishes that an appeal from a foreign-country judgment is
pending or will be taken, the court may stay any proceedings with regard to the
foreign-country judgment until the appeal is concluded, the time for appeal
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expires, or the appellant has had sufficient time to prosecute the appeal and has
failed to do so.

Source: Laws 2021, LB501, § 8.

25-1345 Statute of limitations.

An action to recognize a foreign-country judgment must be commenced
within the earlier of the time during which the foreign-country judgment is
effective in the foreign country or fifteen years from the date that the foreign-
country judgment became effective in the foreign country.

Source: Laws 2021, LB501, § 9.

25-1346 Uniformity of interpretation.

In applying and construing the Uniform Foreign-Country Money Judgments
Recognition Act, consideration must be given to the need to promote uniformity
of the law with respect to its subject matter among states that enact it.

Source: Laws 2021, LB501, § 10.

25-1347 Saving clause.

The Uniform Foreign-Country Money Judgments Recognition Act does not
prevent the recognition under principles of comity or otherwise of a foreign-
country judgment not within the scope of the Uniform Foreign-Country Money
Judgments Recognition Act.

Source: Laws 2021, LB501, § 11.

25-1348 Act; applicability.

The Uniform Foreign-Country Money Judgments Recognition Act applies to
all actions commenced on or after August 28, 2021, in which the issue of
recognition of a foreign-country judgment is raised.

Source: Laws 2021, LB501, § 12.

(j) UNIFORM REGISTRATION OF CANADIAN MONEY JUDGMENTS ACT

25-1349 Short title.

Sections 25-1349 to 25-1359 shall be known and may be cited as the Uniform
Registration of Canadian Money Judgments Act.

Source: Laws 2021, LB501, § 13.

25-1350 Definitions.
In the Uniform Registration of Canadian Money Judgments Act:

(1) Canada means the sovereign nation of Canada and its provinces and
territories. Canadian has a corresponding meaning.

(2) Canadian judgment means a judgment of a court of Canada, other than a
judgment that recognizes the judgment of another foreign country.

Source: Laws 2021, LB501, § 14.

25-1351 Applicability.
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(a) The Uniform Registration of Canadian Money Judgments Act applies to a
Canadian judgment to the extent the judgment is within the scope of section
25-1339, if recognition of the judgment is sought to enforce the judgment.

(b) A Canadian judgment that grants both recovery of a sum of money and
other relief may be registered under the Uniform Registration of Canadian
Money Judgments Act, but only to the extent of the grant of recovery of a sum
of money.

(c) A Canadian judgment regarding subject matter both within and not within
the scope of the Uniform Registration of Canadian Money Judgments Act may
be registered under the act, but only to the extent the judgment is with regard
to subject matter within the scope of the act.

Source: Laws 2021, LB501, § 15.

25-1352 Registration of Canadian judgment.

(a) A person seeking recognition of a Canadian judgment described in section
25-1351 to enforce the judgment may register the judgment in the office of the
clerk of a court in which an action for recognition of the judgment could be
filed under section 25-1342.

(b) A registration under subsection (a) of this section must be executed by the
person registering the judgment or the person’s attorney and include:

(1) a copy of the Canadian judgment authenticated in the same manner as a
copy of a foreign judgment is authenticated in an action under section 25-1342
as an accurate copy by the court that entered the judgment;

(2) the name and address of the person registering the judgment;

(3) if the person registering the judgment is not the person in whose favor the
judgment was rendered, a statement describing the interest the person register-
ing the judgment has in the judgment which entitles the person to seek its
recognition and enforcement;

(4) the name and last-known address of the person against whom the
judgment is being registered;

(5) if the judgment is of the type described in subsection (b) or (c) of section
25-1351, a description of the part of the judgment being registered;

(6) the amount of the judgment or part of the judgment being registered,
identifying:

(A) the amount of interest accrued as of the date of registration on the
judgment or part of the judgment being registered, the rate of interest, the part
of the judgment to which interest applies, and the date when interest began to
accrue;

(B) costs and expenses included in the judgment or part of the judgment
being registered, other than an amount awarded for attorney’s fees; and

(C) the amount of an award of attorney’s fees included in the judgment or
part of the judgment being registered;

(7) the amount, as of the date of registration, of postjudgment costs, expenses,
and attorney’s fees claimed by the person registering the judgment or part of
the judgment;

(8) the amount of the judgment or part of the judgment being registered
which has been satisfied as of the date of registration;
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(9) a statement that:

(A) the judgment is final, conclusive, and enforceable under the law of the
Canadian jurisdiction in which it was rendered;

(B) the judgment or part of the judgment being registered is within the scope
of the Uniform Registration of Canadian Money Judgments Act; and

(C) if a part of the judgment is being registered, the amounts stated in the
registration under subdivisions (6), (7), and (8) of this subsection relate to the
part,

(10) if the judgment is not in English, a certified translation of the judgment
into English; and

(11) a registration fee determined by the Supreme Court.

(c) On receipt of a registration that includes the documents, information, and
registration fee required by subsection (b) of this section, the clerk shall file the
registration, assign a docket number, and enter the Canadian judgment in the
court’s docket.

(d) A registration substantially in the following form complies with the
registration requirements under subsection (b) of this section if the registration
includes the attachments specified in the form:

REGISTRATION OF CANADIAN MONEY JUDGMENT

Complete and file this form, together with the documents required by Part V
of this form, with the Clerk of Court. When stating an amount of money,
identify the currency in which the amount is stated.

PART I. IDENTIFICATION OF CANADIAN JUDGMENT

Canadian Court Rendering the Judgment: ............................

Case/Docket Number in Canadian Court: .................ccoiiooo...

Name of Plaintiff(s): ......... .. .. ... ... . . . ...

Name of Defendant(s): ........... ... ...

The Canadian Court entered the judgmenton ...... [Date]in ...... [City] in
.............. [Province or Territory]. The judgment includes an award for the
payment of money in favorof .............. in the amount of .............. .

If only part of the Canadian judgment is subject to registration (see subsec-
tions (b) and (c) of section 25-1351), describe the part of the judgment being
registered: .............. L.

PART II. IDENTIFICATION OF PERSON REGISTERING JUDGMENT AND
PERSON AGAINST WHOM JUDGMENT IS BEING REGISTERED

Provide the following information for all persons seeking to register the
judgment under this registration and all persons against whom the judgment is
being registered under this registration.

Name of Person(s) Registering Judgment: ...........................

If a person registering the judgment is not the person in whose favor the
judgment was rendered, describe the interest the person registering the judg-
ment has in the judgment which entitles the person to seek its recognition and
enforcement: .......... ... ... ...,

Address of Person(s) Registering Judgment: .......................

Additional Contact Information for Person(s) Registering Judgment (Option-

al):
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Telephone Number: ..................

FAX Number: ..................

Email Address: .....................

Name of Attorney for Person(s) Registering Judgment, if any:

Address: ........ ..

Telephone Number: ..................

FAX Number: ..................

Email Address: .....................

Name of Person(s) Against Whom Judgment is Being Registered:

Address of Person(s) Against Whom Judgment is Being Registered:
..................... (provide the most recent address known)

Additional Contact Information for Person(s) Against Whom Judgment is
Being Registered (Optional) (provide most recent information known):

Telephone Number: ..................
FAX Number: ..................
Email Address: ............. ... ... ... .....

PART III. CALCULATION OF AMOUNT FOR WHICH
ENFORCEMENT IS SOUGHT

Identify the currency or currencies in which each amount is stated.

The amount of the Canadian judgment or part of the judgment being
registeredis ..................... .

The amount of interest accrued as of the date of registration on the part of
the judgment being registeredis ................. .

The applicable rate of interestis ................ .

The date when interest began to accrueis ..................... .

The part of the judgment to which the interest applies is

The Canadian Court awarded costs and expenses relating to the part of the
judgment being registered in the amount of ............... (exclude any
amount included in the award of costs and expenses which represents an award
of attorney’s fees).

The person registering the Canadian judgment claims postjudgment costs and
expenses in the amount of ............... and postjudgment attorney’s fees inl
the amount of ............... ... relating to the part of the judgment being
registered (include only costs, expenses, and attorney’s fees incurred before
registration).

The Canadian Court awarded attorney’s fees relating to the part of the
judgment being registered in the amountof .............. .

The amount of the part of the judgment being registered which has been
satisfied as of the date of registrationis ................. .

The total amount for which enforcement of the part of the judgment being
registered is soughtis ................

PART IV. STATEMENT OF PERSON REGISTERING JUDGMENT
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L oo [Person Registering Judgment or Attorney for Person Regis-
tering Judgment] state:

1. The Canadian judgment is final, conclusive, and enforceable under the law
of the Canadian jurisdiction in which it was rendered.

2. The Canadian judgment or part of the judgment being registered is within
the scope of the Uniform Registration of Canadian Money Judgments Act.

3. If only a part of the Canadian judgment is being registered, the amounts
stated in Part III of this form relate to that part.

PART V. ITEMS REQUIRED TO BE INCLUDED WITH REGISTRATION
Attached are (check to signify required items are included):
........ A copy of the Canadian judgment authenticated in the same manner

a copy of a foreign judgment is authenticated in an action under section
25-1342 as an accurate copy by the Canadian court that entered the judgment.

........ If the Canadian judgment is not in English, a certified translation of
the judgment into English.
........ A registration fee determined by the Supreme Court.

I declare that the information provided on this form is true and correct to the
best of my knowledge and belief.

Submitted by: ............. ...
Signature of [Person Registering Judgment]
[Attorney for Person Registering Judgment]

[specify whether signer is the person registering the judgment or that per-
son’s attorney]

Date of submission: ............. .. ... .. .. .....
Source: Laws 2021, LB501, § 16.

25-1353 Effect of registration.

(a) Subject to subsection (b) of this section, a Canadian judgment registered
under section 25-1352 has the same effect provided in section 25-1343 for a
judgment a court determines to be entitled to recognition.

(b) A Canadian judgment registered under section 25-1352 may not be
enforced by sale or other disposition of property, or by seizure of property or
garnishment, until thirty-one days after notice under section 25-1354 of regis-
tration is served. The court for cause may provide for a shorter or longer time.
This subsection does not preclude use of relief available under law of this state
other than the Uniform Registration of Canadian Money Judgments Act to
prevent dissipation, disposition, or removal of property.

Source: Laws 2021, LB501, § 17.

25-1354 Notice of registration.

(a) A person that registers a Canadian judgment under section 25-1352 shall
cause notice of registration to be served on the person against whom the
judgment has been registered.

(b) Notice under this section must be served in the same manner that a
summons and complaint must be served in an action seeking recognition under
section 25-1342 of a foreign-country money judgment.
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(c) Notice under this section must include:

(1) the date of registration and court in which the judgment was registered;
(2) the docket number assigned to the registration;

(3) the name and address of:

(A) the person registering the judgment; and

(B) the person’s attorney, if any;

(4) a copy of the registration, including the documents required under
subsection (b) of section 25-1352; and

(5) a statement that:

(A) the person against whom the judgment has been registered, not later than
thirty days after the date of service of notice, may motion the court to vacate
the registration; and

(B) the court for cause may provide for a shorter or longer time.

(d) Proof of service of notice under this section must be filed with the clerk of
the court.

Source: Laws 2021, LB501, § 18.

25-1355 Motion to vacate registration.

(a) Not later than thirty days after notice under section 25-1354 is served, the
person against whom the judgment was registered may motion the court to
vacate the registration. The court for cause may provide for a shorter or longer
time for filing the motion.

(b) A motion under this section may assert only:

(1) a ground that could be asserted to deny recognition of the judgment under
the Uniform Foreign-Country Money Judgments Recognition Act; or

(2) a failure to comply with a requirement of the Uniform Registration of
Canadian Money Judgments Act for registration of the judgment.

(c) A motion filed under this section does not itself stay enforcement of the
registered judgment.

(d) If the court grants a motion under this section, the registration is vacated,
and any act under the registration to enforce the registered judgment is void.

(e) If the court grants a motion under this section on a ground under
subdivision (b)(1) of this section, the court also shall render a judgment denying
recognition of the Canadian judgment. A judgment rendered under this subsec-
tion has the same effect as a judgment denying recognition to a judgment on
the same ground under the Uniform Foreign-Country Money Judgments Recog-
nition Act.

Source: Laws 2021, LB501, § 19.

Cross References

Uniform Foreign-Country Money Judgments Recognition Act, see section 25-1337.

25-1356 Stay of enforcement of judgment pending determination of motion.

A person that files a motion under subsection (a) of section 25-1355 to vacate
registration of a Canadian judgment may request the court to stay enforcement
of the judgment pending determination of the motion. The court shall grant the
stay if the person establishes a likelihood of success on the merits with regard
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to a ground listed in subsection (b) of section 25-1355 for vacating a registra-
tion. The court may require the person to provide security in an amount
determined by the court as a condition of granting the stay.

Source: Laws 2021, LB501, § 20.

25-1357 Relationship to Uniform Foreign-Country Money Judgments Recog-
nition Act.

(a) The Uniform Registration of Canadian Money Judgments Act supplements
the Uniform Foreign-Country Money Judgments Recognition Act and that act,
other than section 25-1342, applies to a registration under the Uniform Regis-
tration of Canadian Money Judgments Act.

(b) A person may seek recognition of a Canadian judgment described in
section 25-1351 either:

(1) by registration under the Uniform Registration of Canadian Money
Judgments Act; or

(2) under section 25-1342.

(c) Subject to subsection (d) of this section, a person may not seek recogni-
tion in this state of the same judgment or part of a judgment described in
subsection (b) or (c) of section 25-1351 with regard to the same person under
both the Uniform Registration of Canadian Money Judgments Act and section
25-1342.

(d) If the court grants a motion to vacate a registration solely on a ground
under subdivision (b)(2) of section 25-1355, the person seeking registration
may:

(1) if the defect in the registration can be cured, file a new registration under
the Uniform Registration of Canadian Money Judgments Act; or

(2) seek recognition of the judgment under section 25-1342.

Source: Laws 2021, LB501, § 21.

Cross References

Uniform Foreign-Country Money Judgments Recognition Act, see section 25-1337.

25-1358 Uniformity of application and interpretation.

In applying and construing the Uniform Registration of Canadian Money
Judgments Act, consideration must be given to the need to promote uniformity
of the law with respect to its subject matter among states that enact it.

Source: Laws 2021, LB501, § 22.

25-1359 Act; applicability.

The Uniform Registration of Canadian Money Judgments Act applies to the
registration of a Canadian judgment entered in a proceeding that is com-
menced in Canada on or after August 28, 2021.

Source: Laws 2021, LB501, § 23.
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ARTICLE 14
ABATEMENT AND REVIVOR

(b) REVIVOR OF ACTION

Section

25-1415. Abatement of actions by death or cessation of powers of representative; duty
of court.

25-1416. Death of plaintiff; right of defendant to compel revivor.

(b) REVIVOR OF ACTION

25-1415 Abatement of actions by death or cessation of powers of representa-
tive; duty of court.

When it appears to the court by affidavit that either party to an action has
been dead, or where a party sues or is sued as a personal representative, that
his or her powers have ceased for a period so long that the action cannot be
revived in the names of his or her representatives or successor, without the
consent of both parties, it shall order the action to be stricken from the trial
docket.

Source: R.S.1867, Code § 468, p. 471; R.S.1913, § 8036; C.S.1922,
§ 8977; C.S.1929, § 20-1415; R.S.1943, § 25-1415; Laws 2018,
LB193, § 22.

25-1416 Death of plaintiff; right of defendant to compel revivor.

At any term of the court succeeding the death of the plaintiff, while the action
remains on the trial docket, the defendant, having given to the plaintiff’s proper
representatives in whose names the action might be revived ten days’ notice of]
the application therefor, may have an order to strike the action from the trial
docket and for costs against the estate of the plaintiff, unless the action is
forthwith revived.

Source: R.S.1867, Code § 469, p. 471; R.S.1913, § 8037; C.S.1922,
§ 8978; C.S.1929, § 20-1416; R.S.1943, § 25-1416; Laws 2018,
LB193, § 23.

ARTICLE 15
EXECUTIONS AND EXEMPTIONS

(a) EXECUTIONS

Section

25-1504. Lien of judgment; when attaches; lands within county where entered;
other lands; chattels.

25-1510. Stay of execution; sureties; approval; bond tantamount to judgment
confessed.

25-1521. Intervening claimants; proceedings to ascertain title.

25-1531. Mortgage foreclosure; confirmation of sale; grounds for refusing to
confirm; time; motion; notice.

(b) EXEMPTIONS

25-1552. Personal property except wages; debtors; claim of exemption; procedure;
adjustment by Department of Revenue.

25-1556. Specific exemptions; personal property; selection by debtor; adjustment by
Department of Revenue.

(c) PROCEEDINGS IN AID OF EXECUTION
25-1577. Discovery of property of debtor; disobedience of order of court; penalty.
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Section
25-1578. Discovery of property of debtor; orders to judgment debtors and witnesses;
service; filing; record.

() NEBRASKA UNIFORM ENFORCEMENT OF FOREIGN JUDGMENTS ACT

25-1587.04. Notice of filing.
25-1587.06. Fees.

(a) EXECUTIONS

25-1504 Lien of judgment; when attaches; lands within county where en-
tered; other lands; chattels.

The lands and tenements of the debtor within the county where the judgment
is entered shall be bound for the satisfaction thereof only from the day on
which such judgments are rendered. All other lands, as well as goods and
chattels of the debtor, shall be bound from the time they shall be seized in
execution. A judgment shall be considered as rendered when such judgment has
been entered on the judgment index.

Source: R.S.1867, Code § 477, p. 473; R.S.1913, § 8045; C.S.1922,
§ 8986; Laws 1927, ¢. 59, § 1, p. 221; Laws 1929, c. 83, § 3, p.
333; C.S.1929, § 20-1504; R.S.1943, § 25-1504; Laws 2018,
LB193, § 24.

25-1510 Stay of execution; sureties; approval; bond tantamount to judgment
confessed.

The sureties for the stay of execution may be taken and approved by the clerk,
the bond shall be recorded on the register of actions and have the force and
effect of a judgment confessed from the date thereof against the property of the
sureties, and the clerk shall enter such sureties on the judgment index, as in the
case of other judgments.

Source: Laws 1875, § 6, p. 50; R.S.1913, § 8051; C.S.1922, § 8992;
C.S.1929, § 20-1510; R.S.1943, § 25-1510; Laws 2018, LB193,
§ 25.

25-1521 Intervening claimants; proceedings to ascertain title.

If the officer, by virtue of any writ of execution issued from any court of
record in this state, shall levy the same on any goods and chattels claimed by
any person other than the defendant, such officer shall give notice in writing to
the court, in which shall be set forth the names of the plaintiff and defendant,
together with the name of the claimant. At the same time such officer shall
furnish the court with a schedule of the property claimed. Immediately upon
the filing of such notice and schedule, the court shall determine the right of the
claimant to the property in controversy.

Source: R.S.1867, Code § 486, p. 474; R.S.1913, § 8062; C.S.1922,
§ 9003; C.S.1929, § 20-1521; R.S.1943, § 25-1521; Laws 1972,
LB 1032, § 131; Laws 1973, LB 226, § 13; Laws 2018, LB193,
§ 26.

25-1531 Mortgage foreclosure; confirmation of sale; grounds for refusing to
confirm; time; motion; notice.
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If the court, upon the return of any writ of execution or order of sale for the
satisfaction of which any lands and tenements have been sold, after having
carefully examined the proceedings of the officer, is satisfied that the sale has in
all respects been made in conformity to the provisions of this chapter and that
the property was sold for fair value, under the circumstances and conditions of]
the sale, or that a subsequent sale would not realize a greater amount, the court
shall enter upon the record an order that the court is satisfied of the legality of
such sale, and an order that the officer make the purchaser a deed of such
lands and tenements. Prior to the confirmation of sale pursuant to this section,
the party seeking confirmation of sale shall, except in the circumstances
described in section 40-103, provide notice to the debtor informing him or her
of the homestead exemption procedure available pursuant to Chapter 40, article
1. The notice shall be given by certified mailing at least ten days prior to any
hearing on confirmation of sale. The officer on making such sale may retain the
purchase money in his or her hands until the court has examined his or her
proceedings as aforesaid, when he or she shall pay the same to the person
entitled thereto, agreeable to the order of the court. If such sale pertains to
mortgaged premises being sold under foreclosure proceedings and the amount
of such sale is less than the amount of the decree rendered in such proceedings,
the court may refuse to confirm such sale, if, in its opinion, such mortgaged
premises have a fair and reasonable value equal to or greater than the amount
of the decree. The court shall in any case condition the confirmation of such
sale upon such terms or under such conditions as may be just and equitable.
The judge of any district court may confirm any sale at any time after such
officer has made his or her return, on motion and ten days’ notice to the
adverse party or his or her attorney of record, if made in vacation, and such
notice shall include information on the homestead exemption procedure avail-
able pursuant to Chapter 40, article 1. When any sale is confirmed in vacation
the judge confirming the same shall cause his or her order to be entered on the
record by the clerk. Upon application to the court by the judgment debtor
within sixty days after the confirmation of any sale confirmed pursuant to this
section, such sale shall be set aside if the court finds that the party seeking
confirmation of sale failed to provide notice to the judgment debtor regarding
homestead exemption procedures at least ten days prior to the confirmation of
sale as required by this section.

Source: R.S.1867, Code § 498, p. 478; Laws 1875, § 1, p. 38; R.S.1913,
§ 8077; Laws 1915, c. 149, § 3, p. 319; C.S.1922, § 9013; C.S.
1929, § 20-1531; Laws 1933, c. 45, § 1, p. 254; C.S.Supp.,1941,
§ 20-1531; R.S.1943, § 25-1531; Laws 1983, LB 107, § 1; Laws
1983, LB 447, § 42; Laws 2018, LB193, § 27.

(b) EXEMPTIONS

25-1552 Personal property except wages; debtors; claim of exemption; proce-
dure; adjustment by Department of Revenue.

(1) Each natural person residing in this state shall have exempt from forced
sale on execution the sum of five thousand dollars in personal property, except
wages. The provisions of this section do not apply to the exemption of wages,
that subject being fully provided for by section 25-1558. In proceedings involv-
ing a writ of execution, the exemption from execution under this section shall
be claimed in the manner provided by section 25-1516. The debtor desiring to
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claim an exemption from execution under this section shall, at the time the
request for hearing is filed, file a list of the whole of the property owned by the
debtor and an indication of the items of property which he or she claims to be
exempt from execution pursuant to this section and section 25-1556, along with
a value for each item listed. The debtor or his or her authorized agent may
select from the list an amount of property not exceeding the value exempt from
execution under this section according to the debtor’s valuation or the court’s
valuation if the debtor’s valuation is challenged by a creditor.

(2) The dollar limitations in this section shall be adjusted by the Department
of Revenue every fifth year beginning with the year 2023 to reflect the
cumulative percentage change over the preceding five years in the Consumer
Price Index for All Urban Consumers, as prepared by the United States
Department of Labor, Bureau of Labor Statistics.

Source: R.S.1867, Code § 521, p. 484; Laws 1913, c. 52, § 1, p. 158;
R.S.1913, § 8099; C.S.1922, § 9035; C.S.1929, § 20-1553; R.S.
1943, § 25-1552; Laws 1973, LB 16, § 1; Laws 1977, LB 60, § 1;
Laws 1980, LB 940, § 2; Laws 1993, LB 458, § 12; Laws 1997,
LB 372,§ 1; Laws 2018, LB105, § 1.

25-1556 Specific exemptions; personal property; selection by debtor; adjust-
ment by Department of Revenue.

(1) No property hereinafter mentioned shall be liable to attachment, execu-
tion, or sale on any final process issued from any court in this state, against any
person being a resident of this state: (a) The immediate personal possessions of
the debtor and his or her family; (b) all necessary wearing apparel of the debtor
and his or her family; (c) the debtor’s interest, not to exceed an aggregate fair
market value of three thousand dollars, in household furnishings, household
goods, household computers, household appliances, books, or musical instru-
ments which are held primarily for personal, family, or household use of such
debtor or the dependents of such debtor; (d) the debtor’s interest, not to exceed
an aggregate fair market value of five thousand dollars, in implements, tools, or
professional books or supplies, other than a motor vehicle, held for use in the
principal trade or business of such debtor or his or her family; (e) the debtor’s
interest, not to exceed five thousand dollars, in a motor vehicle; and (f) the
debtor’s interest in any professionally prescribed health aids for such debtor or
the dependents of such debtor. The specific exemptions in this section shall be
selected by the debtor or his or her agent, clerk, or legal representative in the
manner provided in section 25-1552.

(2) The dollar limitations in this section shall be adjusted by the Department
of Revenue every fifth year beginning with the year 2023 to reflect the
cumulative percentage change over the preceding five years in the Consumer
Price Index for All Urban Consumers, as prepared by the United States
Department of Labor, Bureau of Labor Statistics.

Source: R.S.1867, Code § 530, p. 485; R.S.1913, § 8103; C.S.1922,
§ 9039; C.S.1929, § 20-1557; R.S.1943, § 25-1556; Laws 1969,
c. 187, 8 1, p. 778; Laws 1973, LB 16, § 2; Laws 1977, LB 60,
§ 2; Laws 1997, LB 372, § 2; Laws 2018, LB105, § 2.

Cross References

For other provisions for exempting burial lots and mausoleums, see sections 12-517, 12-520, and 12-605.
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(c) PROCEEDINGS IN AID OF EXECUTION

25-1577 Discovery of property of debtor; disobedience of order of court;
penalty.

(1) Except as provided in subsection (2) of this section, if any person, party,
or witness disobeys an order of the judge or referee, duly served, such person,
party, or witness may be punished by the judge as for contempt, and if a party,
he or she shall be committed to the jail of the county wherein the proceedings
are pending until he or she complies with such order; or, in case he or she has,
since the service of such order upon him or her, rendered it impossible for him
or her to comply therewith, until he or she has restored to the opposite party
what such party has lost by such disobedience, or until discharged by due
course of law.

(2) No imprisonment related to the debt collection process shall be allowed
unless, after a hearing, a judgment debtor is found to be in willful contempt of]
court. A judgment debtor shall not be committed to jail for failing to appear
pursuant to section 25-1565 unless, after service of an order to appear and
show cause as to why the judgment debtor should not be found in contempt for
failing to appear, the judgment debtor is found to be in willful contempt.

Source: R.S.1867, Code § 546, p. 489; Laws 1875, § 1, p. 39; R.S.1913,
§ 8125; C.S.1922, § 9061; C.S.1929, § 20-1579; R.S.1943,
§ 25-1577; Laws 2017, LB259, § 1.

25-1578 Discovery of property of debtor; orders to judgment debtors and
witnesses; service; filing; record.

The orders to judgment debtors and witnesses provided for in sections
25-1564 to 25-1580 shall be signed and filed by the judge making the same and
shall be served in the same manner as a summons in other cases. The judge
shall sign all such orders. Such orders shall be filed with the clerk of the court
of the county in which the judgment is rendered or the transcript of the
judgment filed, and the clerk shall enter on the record the date and time of
filing the same.

Source: R.S.1867, Code § 547, p. 489; R.S.1913, § 8126; C.S.1922,
§ 9062; C.S.1929, § 20-1580; R.S.1943, § 25-1578; Laws 2018,
LB193, § 28.

() NEBRASKA UNIFORM ENFORCEMENT
OF FOREIGN JUDGMENTS ACT

25-1587.04 Notice of filing.

(a) At the time of the filing of the foreign judgment, the judgment creditor or
his or her lawyer shall make and file with the clerk of the court an affidavit
setting forth the name and last-known post office address of the judgment
debtor and the judgment creditor.

(b) Promptly upon the filing of the foreign judgment and the affidavit, the
clerk shall mail notice of the filing of the foreign judgment to the judgment
debtor at the address given and shall file notice of the mailing on the record.
The notice shall include the name and address of the judgment creditor and the
judgment creditor’s lawyer, if any, in this state. In addition, the judgment
creditor may mail a notice of the filing of the judgment to the judgment debtor
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and may file proof of mailing with the clerk. Lack of mailing notice of filing by
the clerk shall not affect the enforcement proceedings if proof of mailing by the
judgment creditor has been filed.

Source: Laws 1993, LB 458, § 4; Laws 2018, LB193, § 29.

25-1587.06 Fees.

Any person filing a foreign judgment or a judgment from another court in
this state shall pay to the clerk of the district or county court a fee as provided
in section 33-106 or 33-123 for filing a transcript of judgment. Fees for filing,
transcription, or other enforcement proceedings shall be as provided for judg-
ments of the courts of this state.

Source: Laws 1993, LB 458, § 6; Laws 1995, LB 270, § 1; Laws 2018,

Section
25-1601.

25-1601.03.

25-1602.
25-1603.
25-1606.
25-1607.
25-1609.
25-1611.
25-1612.
25-1625.
25-1626

25-1626.02.

25-1627.

25-1627.01.

25-1628.
25-1629.

25-1629.01.
25-1629.02.
25-1629.03.
25-1629.04.

25-1630.
25-1631.

25-1631.03.

25-1632.

25-1632.01.

25-1633.

25-1633.01.

25-1634.

25-1634.01.
25-1634.02.
25-1634.03.

25-1635.
25-1636.
25-1637.
25-1639.
25-1640.
25-1641.
25-1642.
25-1643.
25-1644.

LB193, § 30.

ARTICLE 16

JURY

Transferred to section 25-1650.
Transferred to section 25-1645.
Transferred to section 25-1651.
Transferred to section 25-1649.
Transferred to section 25-1660.
Transferred to section 25-1661

Repealed. Laws 2020, LB387, § 49.

Transferred to section 25-1675.
Transferred to section 25-1677.
Transferred to section 25-1647.
Transferred to section 25-1648.

Repealed. Laws 2020, LB387, § 49.

Transferred to section 25-1653.

Repealed. Laws 2020, LB387, § 49.

Transferred to section 25-1654.
Transferred to section 25-1659.
Transferred to section 25-1657.
Transferred to section 25-1658.

Repealed. Laws 2020, LB387, § 49.
Repealed. Laws 2020, LB387, § 49.

Transferred to section 25-1676.
Transferred to section 25-1671.
Transferred to section 25-1663.
Transferred to section 25-1662.
Transferred to section 25-1664.
Transferred to section 25-1669

Repealed. Laws 2020, LB387, § 49.

Transferred to section 25-1665.
Transferred to section 25-1667.
Transferred to section 25-1666.

Repealed. Laws 2020, LB387, § 49.

Transferred to section 25-1673.
Transferred to section 25-1652.
Transferred to section 25-1678.
Transferred to section 25-1670.
Transferred to section 25-1674.
Transferred to section 25-1656

Repealed. Laws 2020, LB387, § 49.
Repealed. Laws 2020, LB387, § 49.

Act, how cited.
233
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Section

25-1645.
25-1646.
25-1647.

25-1648.
25-1649.
25-1650.
25-1651.

25-1652.
25-1653.
25-1654.
25-1655.
25-1656.
25-1657.
25-1658.
25-1659.
25-1660.
25-1661.

25-1662.
25-1663.
25-1664.
25-1665.
25-1666.
25-1667.
25-1668.

25-1669.
25-1670.
25-1671.
25-1672.
25-1673.

25-1674.
25-1675.
25-1676.
25-1677.
25-1678.

COURTS; CIVIL PROCEDURE

Act; intent and purpose.

Terms, defined.

Jury commissioner; designation; salary; expenses; duties; salary increase,
when effective.

Jury commissioner; deputy; appointment; powers.

Jurors; selection.

Jurors; qualifications; disqualifications; excused or exempt, when.

Jurors; actions to which county or other municipal corporation a party;
inhabitants and taxpayers; serve, when.

Jurors; challenge for cause; grounds.

Jury list; key number; determination; record.

Combined list; master key list; how produced.

Potential jurors; how selected.

Petit jurors; how selected; summons or notice to report.

Juror qualification form; potential juror; complete; return; when.

Juror qualification form; failure to return; effect; contempt of court.

Master key list; juror qualification form; review; names stricken.

Jurors; how summoned; notice; deadlines, applicability.

Jurors; appearance; failure to appear or serve without good cause;
contempt of court.

Petit jury for subsequent periods; how drawn; how notified.

Petit jury; examination by judge; excess jurors.

Petit jury; special jury panel in criminal cases.

Petit jury; extra jurors to complete jury panel; tales jurors.

Petit jury; tales jurors; how chosen.

Petit jury; postponement of service.

Grand jury; potential jurors; how and when drawn; juror qualification
form.

Grand jury; how drawn; alternate jurors.

Juror; serve; limitations.

County court; advance jury selection; when authorized.

Jury trial; notice to jury commissioner; waiver.

Jurors; disclosing names; when permissible; penalty; access to juror
qualification forms.

Employee; penalized due to jury service; prohibited; penalty.

Act; neglect or failure by officers; contempt of court.

Jury list; tampering; solicitation; penalty.

Packing juries; solicitation of jury service; penalties.

Juries; proceedings stayed; jury panel or list quashed; grounds;
procedures; new list, order for.

25-1601 Transferred to section 25-1650.

25-1601.03 Transferred to section 25-1645.

25-1602 Transferred to section 25-1651.

25-1603 Transferred to section 25-1649.

25-1606 Transferred to section 25-1660.

25-1607 Transferred to section 25-1661.

25-1609 Repealed. Laws 2020, LB387, § 49.

25-1611 Transferred to section 25-1675.

25-1612 Transferred to section 25-1677.

25-1625 Transferred to section 25-1647.
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25-1626 Transferred to section 25-1648.

25-1626.02 Repealed. Laws 2020, LB387, § 49.

25-1627 Transferred to section 25-1653.

25-1627.01 Repealed. Laws 2020, LB387, § 49.

25-1628 Transferred to section 25-1654.
25-1629 Transferred to section 25-1659.
25-1629.01 Transferred to section 25-1657.

25-1629.02 Transferred to section 25-1658.

25-1629.03 Repealed. Laws 2020, LB387, § 49.
25-1629.04 Repealed. Laws 2020, LB387, § 49.

25-1630 Transferred to section 25-1676.
25-1631 Transferred to section 25-1671.
25-1631.03 Transferred to section 25-1663.
25-1632 Transferred to section 25-1662.
25-1632.01 Transferred to section 25-1664.

25-1633 Transferred to section 25-1669.

25-1633.01 Repealed. Laws 2020, LB387, § 49.

25-1634 Transferred to section 25-1665.
25-1634.01 Transferred to section 25-1667.

25-1634.02 Transferred to section 25-1666.

25-1634.03 Repealed. Laws 2020, LB387, § 49.

25-1635 Transferred to section 25-1673.
25-1636 Transferred to section 25-1652.
25-1637 Transferred to section 25-1678.
25-1639 Transferred to section 25-1670.
25-1640 Transferred to section 25-1674.
25-1641 Transferred to section 25-1656.
25-1642 Repealed. Laws 2020, LB387, § 49.
25-1643 Repealed. Laws 2020, LB387, § 49.

25-1644 Act, how cited.
235
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Sections 25-1644 to 25-1678 shall be known and may be cited as the Jury
Selection Act.

Source: Laws 2020, LB387, § 1.

25-1645 Act; intent and purpose.

The Legislature hereby declares that it is the intent and purpose of the Jury
Selection Act to create a jury system which will ensure that:

(1) All persons selected for jury service are selected at random from a fair
cross section of the population of the area served by the court;

(2) All qualified citizens have the opportunity to be considered for jury
Service;

(3) All qualified citizens fulfill their obligation to serve as jurors when
summoned for that purpose; and

(4) No citizen is excluded from jury service in this state as a result of
discrimination based upon race, color, religion, sex, national origin, or eco-
nomic status.

Source: Laws 1979, LB 234, § 1; R.S.1943, (2016), § 25-1601.03; Laws
2020, LB387, § 2.

25-1646 Terms, defined.
For purposes of the Jury Selection Act:

(1) Combined list means the list created pursuant to section 25-1654 by
merging the lists of names from the Department of Motor Vehicles and from
election records into one list;

(2) Grand jury means a body of people who are chosen to sit permanently for
at least a month and up to a year and who, in ex parte proceedings, decide
whether to issue indictments in criminal cases;

(3) Jury commissioner means the person designated in section 25-1647;

(4) Jury list means a list or lists of names of potential jurors drawn from the
master key list for possible service on grand and petit juries;

(5) Jury management system means an electronic process in which individu-
als are randomly selected to serve as grand or petit jurors and for which the
presence of a district court judge or other designated official is not required. A
jury management system may also provide an electronic process for a potential
juror to complete and submit a juror qualification form and to receive sum-
monses and notifications regarding jury service;

(6) Jury panel means the persons summoned to serve as grand or petit jurors
for such period of a jury term as determined by the judge or judges;

(7) Jury term means a month, calendar quarter, year, or other period of time
as determined by the judge or judges during which grand or petit jurors are
selected for service from a master key list. A jury term shall not extend beyond
the time by which a new combined list is required to be prepared pursuant to
section 25-1654, except by order of the court;

(8) Manual jury selection process means a process in which individuals are
randomly selected to serve on a grand or petit jury by drawing names from a
wheel or box while in the presence of a district court judge or other official
designated by the judge;
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(9) Master key list means the list of names selected using the key number
pursuant to section 25-1654;

(10) One-step qualifying and summoning system means a process for select-
ing and summoning grand or petit jurors in which a juror qualification form
and summons, or instructions to complete a jury qualification form through a
jury management system and a summons, are sent to a potential juror at the
same time;

(11) Petit jury means a group of jurors who may be summoned and empan-
eled in the trial of a specific case;

(12) Tales juror means a person selected from among the bystanders in court
or the people of the county to serve as a juror when the original jury panel has
become deficient in number; and

(13) Two-step qualifying and summoning system means a process for select-
ing and summoning grand or petit jurors in which a juror qualification form, or
instructions to complete a jury qualification form through a jury management
system, is sent to a potential juror and, if the juror is qualified and drawn for
jury service, a summons is sent.

Source: Laws 2020, LB387, § 3.

25-1647 Jury commissioner; designation; salary; expenses; duties; salary
increase, when effective.

(1) In each county of the State of Nebraska, the clerk of the district court
shall serve as the jury commissioner.

(2) In counties having a population in excess of one hundred seventy-five
thousand inhabitants, the judges of the district court within such counties shall
determine whether the clerk of the district court will receive additional com-
pensation to perform the duties of jury commissioner. The amount of any such
additional compensation shall be fixed by the judges of the district court in an
amount not to exceed three thousand dollars per annum.

(3) In all counties the necessary expenses incurred in the performance of the
duties of jury commissioner shall be paid by the county board of the county out
of the general fund, upon proper claims approved by one of the district judges
in the judicial district and duly filed with the county board.

(4) In all counties the jury commissioner shall prepare and file the annual
inventory statement with the county board of the county of all county personal
property in his or her custody or possession, as provided in sections 23-346 to
23-350.

(5) This section shall be so interpreted as to effectuate its general purpose, to
provide, in the public interest, adequate compensation for the jury commission-
er and to permit a change in such salary as soon as the change may become
operative under the Constitution of Nebraska.

Source: Laws 1915, c. 248, § 1, p. 568; C.S.1922, § 9095; C.S.1929,
§ 20-1625; Laws 1931, c. 65, 8§ 5, p. 178; Laws 1939, c. 28, § 20,
p. 159; C.S.Supp.,1941, § 20-1625; R.S.1943, § 25-1625; Laws
1947, c. 62, § 9, p. 202; Laws 1953, c. 72, § 6, p. 227; Laws
1961, c. 113, § 1, p. 352; Laws 1971, LB 547, § 1; Laws 1975,
LB 527, § 1; Laws 1979, LB 234, § 6; Laws 2003, LB 19, § 4;
Laws 2010, LB712, § 2; Laws 2013, LB169, § 1; R.S.1943,
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(2016), § 25-1625; Laws 2020, LB387, § 4; Laws 2022, LB922,
§ 2.
Operative date January 1, 2023.

25-1648 Jury commissioner; deputy; appointment; powers.

(1) The jury commissioner shall appoint a deputy jury commissioner from the
regular employees of his or her office who shall serve ex officio and who shall
hold office during the pleasure of the jury commissioner. The deputy jury
commissioner shall be approved by the judge or judges of the district court
before taking office. The deputy jury commissioner, during the absence of the
jury commissioner from the county or during the sickness or disability of the
jury commissioner, with the consent of such judge or judges, may perform any
or all of the duties of the jury commissioner.

(2) If there are no regular employees of the office of jury commissioner, he or
she may appoint some other county officer or employee thereof as deputy jury
commissioner.

Source: Laws 1915, c. 248, § 1, p. 568; C.S.1922, § 9096; C.S.1929,
§ 20-1626; R.S.1943, § 25-1626; Laws 1951, c. 69, § 1, p. 224;
Laws 1953, ¢. 72,8 7, p. 227; Laws 1955, c. 90, § 2, p. 265; Laws
1955, ¢. 91, 8§ 1, p. 268; Laws 1965, c. 123, § 1, p. 460; R.S.1943,
(2016), § 25-1626; Laws 2020, LB387, § 5; Laws 2022, LB922,
§ 3.
Operative date January 1, 2023.

25-1649 Jurors; selection.

In each of the county and district courts of this state, the lists of grand and
petit jurors shall be made up and jurors selected for jury duty in the manner
prescribed in the Jury Selection Act.

Source: R.S.1867, Code § 658, p. 510; R.S.1913, § 8137; C.S.1922,
§ 9073; C.S.1929, § 20-1603; Laws 1931, c. 36,8 1, p. 129; Laws
1939, c. 18, § 23, p. 113; C.S.Supp.,1941, § 20-1603; R.S.1943,
§ 25-1603; Laws 1953, c. 72, § 2, p. 225; Laws 1979, LB 234,
§ 3; Laws 1980, LB 733, § 2; R.S.1943, (2016), § 25-1603; Laws
2020, LB387, § 6.

25-1650 Jurors; qualifications; disqualifications; excused or exempt, when.

(1) All citizens of the United States residing in any of the counties of this state
who are over the age of nineteen years, able to read, speak, and understand the
English language, and free from all disqualifications set forth under this section
and from all other legal exceptions are qualified to serve on all grand and petit
juries in their respective counties. Persons disqualified to serve as either grand
or petit jurors are: (a) Judges of any court, (b) clerks of the Supreme or district
courts, (c) sheriffs, (d) jailers, (e) persons, or the spouse of any such persons,
who are parties to suits pending in the county of his, her, or their residence for
trial to that jury panel, (f) persons who have been convicted of a felony when
such conviction has not been set aside or a pardon issued, and (g) persons who
are subject to liability for the commission of any offense which by special
provision of law disqualifies them. Spouses shall not serve as jurors on the
same panel. Persons who are incapable, by reason of physical or mental
disability, of rendering satisfactory jury service shall not be qualified to serve on
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a jury, but a person claiming this disqualification shall be required to submit a
physician’s certificate as to the disability and the certifying physician is subject
to inquiry by the court at its discretion. A nursing mother who requests to be
excused shall be excused from jury service until she is no longer nursing her
child, but the mother shall be required to submit a physician’s certificate in
support of her request. A person who is serving on active duty as a member of
the United States Armed Forces who requests to be exempt shall be exempt
from jury service, but such person shall be required to submit documentation of
his or her active-duty status in support of his or her request.

(2) The district court or any judge thereof may exercise the power of excusing
any grand or petit juror or any person summoned for grand or petit jury service
upon a showing of undue hardship, extreme inconvenience, or public necessity
for such period as the court deems necessary. At the conclusion of such period
the person shall reappear for jury service in accordance with the court’s
direction. All excuses and the grounds for such excuses shall be entered upon
the record of the court. In districts having more than one judge of the district
court, the court may by rule or order assign or delegate to the presiding judge
or any one or more judges the sole authority to grant such excuses.

(3) No qualified potential juror is exempt from jury service, except that any
person seventy years of age or older who makes a request to be exempt to the
court at the time the juror qualification form is filed with the jury commissioner
or who makes such a request in writing after being qualified and summoned
shall be exempt from serving on grand and petit juries.

(4) A physician’s certificate or other documentation or information submitted
by a person in support of a claim of disqualification by reason of physical or
mental disability or due to such person’s status as a nursing mother is not a
public record as defined in section 84-712.01 and is not subject to disclosure
under sections 84-712 to 84-712.09.

Source: R.S.1867, Code § 657, p. 509; Laws 1911, c. 171, § 1, p. 548;
R.S.1913, § 8135; Laws 1917, c. 139, § 1, p. 325; C.S.1922,
§ 9071; C.S.1929, § 20-1601; Laws 1939, c. 18, § 1, p. 98;
C.S.Supp.,1941, § 20-1601; Laws 1943, c. 45, § 1, p. 191; R.S.
1943, § 25-1601; Laws 1953, c. 72, § 1, p. 224; Laws 1955, c. 90,
§ 1, p. 264; Laws 1959, c. 106, § 1, p. 433; Laws 1959, c. 143,
§ 1, p. 551; Laws 1969, c. 189, § 1, p. 780; Laws 1979, LB 234,
§ 2; Laws 1980, LB 733, § 1; Laws 1985, LB 113, § 1; Laws
1993, LB 31, § 2; Laws 2003, LB 19, § 3; R.S.1943, (2016),
§ 25-1601; Laws 2020, LB387, § 7.

Cross References

For exemption of National Guard, see section 55-173.

25-1651 Jurors; actions to which county or other municipal corporation a
party; inhabitants and taxpayers; serve, when.

On the trial of any suit in which a county or any other municipal corporation
is a party, the inhabitants and taxpayers of such county or municipal corpora-
tion shall be qualified to serve as jurors if otherwise qualified according to law.

Source: Laws 1877, § 1, p. 16; R.S.1913, § 8136; C.S.1922, § 9072;
C.S.1929, § 20-1602; R.S.1943, (2016), § 25-1602; Laws 2020,
LB387, § 8.
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25-1652 Jurors; challenge for cause; grounds.

(1) It shall be ground for challenge for cause that any potential juror: (a)
Does not possess the qualifications of a juror as set forth in section 25-1650 or
is excluded by the terms of section 25-1650; (b) has requested or solicited any
officer of the court or officer charged in any manner with the duty of selecting
the jury to place such juror upon the jury panel; or (c) otherwise lacks any of
the qualifications provided by law.

(2) It shall not be a ground for challenge for cause that a potential juror has
read, heard, or watched in news media an account of the commission of a
crime with which a defendant is charged, if such juror states under oath that he
or she can render an impartial verdict according to the law and the evidence
and the court is satisfied as to the truth of such statement. In the trial of any
criminal cause, the fact that a person called as a juror has formed an opinion
based upon rumor or statements or reports in news media, and as to the truth
of which the person has formed no opinion, shall not disqualify the person to
serve as a juror on such cause, if the person states under oath that he or she
can fully and impartially render a verdict in accordance with the law and the
evidence and the court is satisfied as to the truth of such statement.

Source: Laws 1915, c. 248, § 12, p. 573; Laws 1921, c. 113, § 2, p. 394;
C.S.1922, § 9106; C.S.1929, § 20-1636; Laws 1939, c. 18, § 18, p.
110; C.S.Supp., 1941, § 20-1636; Laws 1943, c. 45, § 3, p. 193;
R.S.1943, § 25-1636; Laws 1953, c. 72, § 15, p. 236; R.S.1943,
(2016), § 25-1636; Laws 2020, LB387, § 9.

25-1653 Jury list; key number; determination; record.

(1) The jury commissioner, at such times as may be necessary or as he or she
may be ordered to do so by the district judge, shall draw a number to be known
as a key number. The drawing of a key number shall be done in a manner
which will ensure that the number drawn is the result of chance. The key
number shall be drawn from among the numbers one to ten. Except as
otherwise provided in this section, only one key number need be drawn.

(2) In a county with a population of less than three thousand inhabitants, the
jury commissioner shall draw two key numbers or such larger number of key
numbers as the district judge or judges may order instead of only one.

(3) In a county with a population of three thousand inhabitants or more,
where experience demonstrates that the use of only one key number does not
produce a list of names of sufficient number to make the system of practical
use, the district judge or judges may, in their discretion, order the selecting of]
two key numbers.

(4) The jury commissioner shall make a record of the manner in which the
key number or numbers were drawn and the date and the hour of the drawing,
the same to be certified by the jury commissioner, and such records shall be
entered upon the record of the court.

Source: Laws 1915, c. 248, § 3, p. 569; C.S.1922, § 9097; C.S.1929,
§ 20-1627; R.S.1943, § 25-1627; Laws 1953, c. 72, § 8(1), p. 228;
Laws 1977, LB 283, § 1; Laws 1979, LB 234, § 7; R.S.1943,
(2016), § 25-1627; Laws 2020, LB387, § 10.

25-1654 Combined list; master key list; how produced.
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(1) Each December, the Department of Motor Vehicles shall make available
to each jury commissioner a list in magnetic, optical, digital, or other electronic
format mutually agreed to by the jury commissioner and the department
containing the names, dates of birth, addresses, and motor vehicle operator
license numbers or state identification card numbers of all licensed motor
vehicle operators and state identification card holders nineteen years of age or
older in the county. If a jury commissioner requests similar lists at other times
from the department, the cost of processing such lists shall be paid by the
county which the requesting jury commissioner serves. Upon request of the jury
commissioner, the election commissioner or county clerk having charge of the
election records shall furnish to the jury commissioner a complete list of the
names, dates of birth, addresses, and motor vehicle operator license numbers
or state identification card numbers of all registered voters nineteen years of
age or older in the county.

(2) When required pursuant to subsection (3) of this section or when other-
wise necessary or as directed by the judge or judges, the jury commissioner
shall create a combined list by merging the separate lists described in subsec-
tion (1) of this section and reducing any duplication to the best of his or her
ability.

(3) In counties having a population of seven thousand inhabitants or more,
the jury commissioner shall produce a combined list at least once each
calendar year. In counties having a population of three thousand inhabitants
but less than seven thousand inhabitants, the jury commissioner shall produce a
combined list at least once every two calendar years. In counties having a
population of less than three thousand inhabitants, the jury commissioner shall
produce a combined list at least once every five calendar years.

(4) The jury commissioner shall then create a master key list by selecting
from the combined list the name of the person whose numerical order on such
list corresponds with the key number and each successive tenth name thereaf-
ter. The jury commissioner shall certify that the master key list has been made
in accordance with the Jury Selection Act.

(5) Any unintentional duplication of names on a combined list or master key
list shall not be grounds for quashing any panel or jury list pursuant to section
25-1678 or for the disqualification of any juror.

Source: Laws 1915, c. 248, § 4, p. 569; C.S.1922, § 9098; C.S.1929,
§ 20-1628; R.S.1943, § 25-1628; Laws 1957, c. 88, § 1, p. 337,
Laws 1971, LB 11, § 1; Laws 1985, LB 113, § 2; Laws 1988, LB
111, § 1; Laws 1989, LB 82, § 1; Laws 2003, LB 19, § 5; Laws
2005, LB 402, § 1; Laws 2009, LB35, § 10; Laws 2010, LB712,
§ 3; R.S.1943, (2016), § 25-1628; Laws 2020, LB387, § 11.

25-1655 Potential jurors; how selected.

(1) Prior to the jury term or at any time during the jury term, the jury
commissioner may draw potential jurors from the master key list for service on
petit jury panels that will be needed throughout the jury term. The jury
commissioner shall draw such number of potential jurors from the master key
list as the judge or judges direct.

(2) In drawing the names of potential jurors, the jury commissioner may use
a manual jury selection process or a jury management system. The jury
commissioner shall investigate the potential jurors so drawn pursuant to the
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two-step qualifying and summoning system or the one-step qualifying and
summoning system.

(3)(a) If the jury commissioner uses the two-step qualifying and summoning
system, he or she shall deliver to each potential juror a juror qualification form
pursuant to section 25-1657.

(b) If the jury commissioner uses the one-step qualifying and summoning
system, he or she shall deliver to each potential juror a juror qualification form
pursuant to section 25-1657 and shall serve the potential juror with a summons
pursuant to section 25-1660.

Source: Laws 2020, LB387, § 12.

25-1656 Petit jurors; how selected; summons or notice to report.

(1) Unless the judge or judges order that no jury be drawn, the jury
commissioner shall draw petit jurors for a regular jury panel pursuant to this
section.

(2) If the jury commissioner has previously drawn and investigated potential
jurors for service during the jury term as provided in section 25-1655, the jury
commissioner shall draw by chance the names of thirty such qualified jurors, or
such other number as the judge or judges may otherwise direct, for each judge
sitting with a jury, as petit jurors for such regular jury panel.

(3) If the jury commissioner has not previously drawn and investigated
potential jurors for service during the jury term as provided in section 25-1655,
the jury commissioner shall draw and investigate potential jurors from the
master key list in the same manner as provided in section 25-1655. The jury
commissioner shall draw and investigate such number of potential jurors as the
jury commissioner deems necessary to arrive at a list of thirty qualified jurors
or such other number of qualified jurors as the judge or judges shall direct for
each judge sitting with a jury.

(4) After drawing the names pursuant to subsection (2) or (3) of this section,
the jury commissioner shall:

(a) Serve a summons pursuant to section 25-1660 on each person whose
name was drawn if the jury commissioner uses the two-step qualifying and
summoning system; or

(b) If the jury commissioner has not already done so in the summons or by
another method of notification, notify each person whose name was drawn of
the date and time to report for jury service if the jury commissioner uses the
one-step qualifying and summoning system.

Source: Laws 1980, LB 733, § 5; Laws 1983, LB 329, § 1; Laws 1984, LB
13, § 39; R.S.1943, (2016), § 25-1641; Laws 2020, LB387, § 13.

25-1657 Juror qualification form; potential juror; complete; return; when.

(1) Except as provided in subsection (2) of this section, the jury commissioner
shall deliver a juror qualification form to each potential juror drawn for jury
service. The delivery may be by first-class mail or personal service or through a
jury management system. The jury commissioner shall include instructions to
complete and return the form to the jury commissioner within ten days after its
receipt. The form may be returned to the jury commissioner by mail or through
a jury management system.
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(2)(a) In lieu of the juror qualification form delivery process described in
subsection (1) of this section, a jury commissioner may send to a potential juror
a notice or summons which includes instructions to complete a juror qualifica-
tion form through a jury management system. The notice or summons may be
sent by first-class mail or personal service or through a jury management
system. The jury commissioner shall include instructions to complete and
submit the juror qualification form within ten days after receipt of the notice or
summons.

(b) If a potential juror fails to complete the qualification form as instructed
within such ten days, the jury commissioner shall deliver to such potential
juror, by first-class mail or personal service, a revised notice or summons and
juror qualification form with instructions to complete and return the form to
the jury commissioner within ten days after its receipt.

(3) The juror qualification form shall be in the form prescribed by the
Supreme Court. Notarization of the juror qualification form shall not be
required. If the potential juror is unable to complete the form, another person
may do it for the potential juror and shall indicate that such other person has
done so and the reason therefor.

(4) If it appears that there is an omission, ambiguity, or error in a returned
form, the jury commissioner shall again send the form with instructions to the
potential juror to make the necessary addition, clarification, or correction and
to return the form to the jury commissioner within ten days after its second
receipt.

Source: Laws 1979, LB 234, § 12; Laws 2005, LB 105, § 1; R.S.1943,
(2016), § 25-1629.01; Laws 2020, LB387, § 14.

25-1658 Juror qualification form; failure to return; effect; contempt of court.

(1) Any potential juror who fails to return a completed juror qualification
form as instructed shall be directed by the jury commissioner to appear before
him or her to fill out the juror qualification form. At the time of the potential
juror’s appearance for jury service or at the time of any interview before the
court or jury commissioner, any potential juror may be required to fill out
another juror qualification form, at which time the potential juror may be
questioned with regard to his or her responses to questions contained on the
form and grounds for his or her excuse or disqualification. Any information
thus acquired by the court or jury commissioner shall be noted on the juror
qualification form.

(2) Any person who knowingly fails to complete and return or who willfully
misrepresents a material fact on a juror qualification form for the purpose of]
avoiding or securing service as a juror shall be guilty of contempt of court.

Source: Laws 1979, LB 234, § 13; R.S.1943, (2016), § 25-1629.02; Laws
2020, LB387, § 15.

25-1659 Master key list; juror qualification form; review; names stricken.

(1) If the jury commissioner finds, after reviewing a completed juror qualifi-
cation form, that a potential juror does not possess the qualifications of a juror
as set forth in section 25-1650 or is excluded by the terms of section 25-1650,
the jury commissioner shall strike such potential juror’s name from the master
key list and make a record of each name stricken, which record shall be kept in
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the jury commissioner’s office subject to inspection by the court and attorneys
of record in cases triable to a jury pending before the court, under such rules as
the court may prescribe.

(2) Any person entitled to access to the list of names stricken may make a
request to the judge of the district court, in accordance with section 25-1673,
for an explanation of the reasons a name has been stricken. If the judge is
satisfied that such request is made in good faith and in accordance with section
25-1673, the judge shall direct the jury commissioner to appear before the
judge at chambers and, in the presence of the requesting person, state his or
her reasons for striking such name.

Source: Laws 1915, c. 248, § 5, p. 570; C.S.1922, § 9099; C.S.1929,
§ 20-1629; Laws 1939, c. 18, § 14, p. 106; C.S.Supp.,1941,
§ 20-1629; R.S.1943, § 25-1629; Laws 1953, ¢. 7, § 1, p. 221;
Laws 1953, c. 72, § 9, p. 229; Laws 1955, c. 9, § 4, p. 266; Laws
1977, LB 283, § 2; Laws 1979, LB 234, § 9; Laws 1985, LB 113,
§ 3; R.S.1943, (2016), § 25-1629; Laws 2020, LB387, § 16.

25-1660 Jurors; how summoned; notice; deadlines, applicability.

(1) The summons of grand and petit jurors for the courts of this state shall be
served by the jury commissioner, the clerk of such court, or any other person
authorized by the court by delivering such summons by first-class mail or
personal service or through a jury management system to the person whose
name has been drawn.

(2)(a) If the jury commissioner uses the two-step qualifying and summoning
system, the summons shall be delivered not less than ten days before the day
such juror is to appear as a juror in such court.

(b) If the jury commissioner uses the one-step qualifying and summoning
system, the summons shall be delivered:

(i) Not less than ten days before the first day of the jury term, if the jury
commissioner is summoning jurors for service throughout the jury term; or

(ii) Not less than ten days before the day such juror is to appear as a juror in
such court, if the jury commissioner is summoning a juror for service on a
specific jury panel.

(c) The deadlines in this subsection shall not apply to summons delivered to
extra jurors pursuant to section 25-1665 or tales jurors pursuant to section
25-1666. Summons to such jurors shall be delivered at the earliest possible time
under the circumstances and as directed by the judge or judges.

(3)(a) If the jury commissioner uses the two-step qualifying and summoning
system, a summons sent under this section shall include the day, time, place,
and name of the court where the juror is to report for jury service.

(b) If the jury commissioner uses the one-step qualifying and summoning
system, a summons sent under this section shall include such details as to the
day, time, place, and name of the court where the juror is to report for jury
service as are known at the time the summons is sent along with additional
instructions regarding the manner in which the juror shall contact the court or
will be notified by the court of any additional details.

Source: R.S.1867, Code 88 661, 662, p. 510; Laws 1885, c. 97, § 1, p. 381;
R.S.1913, § 8141; Laws 1915, c. 148, § 1, p. 318; C.S.1922,
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§ 9076; C.S.1929, § 20-1606; R.S.1943, § 25-1606; Laws 1953, c.
72, § 3, p. 225; Laws 1957, c. 242, § 18, p. 831; Laws 1982, LB
677, § 1; R.S.1943, (2016), § 25-1606; Laws 2020, LB387, § 17.

25-1661 Jurors; appearance; failure to appear or serve without good cause;
contempt of court.

(1) Each grand juror and petit juror summoned shall appear before the court
on the day and at the hour specified in the summons or as further directed by
the court.

(2) Any person summoned for jury service who fails to appear or to complete
jury service as directed may be ordered by the court to appear forthwith and
show cause for such failure to comply with the summons. If such person fails to
show good cause for noncompliance with the summons, he or she shall be
guilty of contempt of court.

(3) No person shall be guilty of contempt of court under this section for
failing to respond to a summons sent:

(a) By first-class mail, if sent pursuant to a one-step qualifying and summon-
ing system, and if the person has (i) returned a juror qualification form and the
jury commissioner has determined that such person is not qualified; (ii) been
excused from jury service; or (iii) had his or her jury service postponed; or

(b) Through a jury management system.

Source: R.S.1867, Code § 663, p. 511; R.S.1913, § 8142; C.S.1922,
§ 9077; C.S.1929, § 20-1607; R.S.1943, (2016), § 25-1607; Laws
2020, LB387, § 18.

25-1662 Petit jury for subsequent periods; how drawn; how notified.

Subsequent panels of petit jurors shall be called as the judge or judges may
determine during the jury term. If it is determined that a subsequent panel or
panels are necessary, the judge or judges, as the case may be, shall order the
jury commissioner to draw by chance such number of potential jurors as such
judge or judges shall direct as petit jurors for such subsequent jury panel. The
persons so drawn shall be notified or summoned the same as those drawn for
the regular jury panel under section 25-1656.

Source: Laws 1915, c. 248, § 8, p. 571; C.S.1922, § 9102; C.S.1929,
§ 20-1632; R.S.1943, § 25-1632; Laws 1953, c. 71, § 1, p. 222;
Laws 1953, c. 72, § 11(1), p. 231; R.S.1943, (2016), § 25-1632;
Laws 2020, LB387, § 19.

25-1663 Petit jury; examination by judge; excess jurors.

The judge shall examine all jurors who appear for jury service. If, after all
excuses have been allowed, there remain more than twenty-four petit jurors for
each judge sitting with a jury who are qualified and not excluded by the terms
of section 25-1650, the court may excuse by lot such number in excess of
twenty-four as the court may see fit. Those jurors who have been discharged in
excess of twenty-four for each judge, but are qualified, shall not be discharged
permanently, but shall remain subject to be resummoned for jury service upon
the same jury panel.

Source: Laws 1915, c. 248, § 7, p. 570; C.S.1922, § 9101; C.S.1929,
§ 20-1631; Laws 1939, c. 18, § 16, p. 107; C.S.Supp., 1941,
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§ 20-1631; R.S.1943, § 25-1631; Laws 1953, c. 72, § 10(4), p.
231; Laws 1979, LB 234, § 10; R.S.1943, (2016), § 25-1631.03;
Laws 2020, LB387, § 20.

25-1664 Petit jury; special jury panel in criminal cases.

Whenever there is pending in the criminal court any case in which the
defendant is charged with a felony and the judge holding the court is convinced
from the circumstances of the case that a jury cannot be obtained from the
regular jury panel to try the case, the judge may, in his or her discretion, prior
to the day fixed for the trial of the case, direct the jury commissioner to draw,
in the same manner as described in section 25-1656, such number of names as
the judge or judges may direct as a special jury panel from which a jury may be
selected to try such case, which jury panel shall be summoned for such day in
the same manner as the regular jury panel.

Source: Laws 1915, c. 248, § 8, p. 571; C.S.1922, § 9102; C.S.1929,
§ 20-1632; R.S.1943, § 25-1632; Laws 1953, c. 72, § 11(2), p.
232; R.S.1943, (2016), § 25-1632.01; Laws 2020, LB387, § 21.

25-1665 Petit jury; extra jurors to complete jury panel; tales jurors.

(1) If for any reason it appears to the judge that the jury panel of petit jurors
will not be adequate at any time during the jury term, the jury commissioner
shall, when ordered by the judge, draw, in the same manner as the drawing of a
regular jury panel under section 25-1656, such number of potential jurors as
the judge directs to fill such jury panel or as extra jurors, and those drawn shall
be notified and summoned in the same manner as described in section 25-1656
or as the court may direct. This shall also apply to the selection of tales jurors
for particular causes after the regular jury panel is exhausted.

(2) Each person summoned under subsection (1) of this section shall forth-
with appear before the court and if qualified shall serve on the jury panel unless
such person is excused from service or lawfully challenged. If necessary, jurors
shall continue to be so drawn from time to time until the jury panel is filled.

Source: Laws 1915, c. 248, § 10, p. 572; C.S.1922, § 9104; C.S.1929,
§ 20-1634; R.S.1943, § 25-1634; Laws 1953, c. 72, § 13(1), p.
234; R.S.1943, (2016), § 25-1634; Laws 2020, LB387, § 22.

25-1666 Petit jury; tales jurors; how chosen.

(1) When it is deemed necessary, the judge shall direct the jury commissioner
or the sheriff of the county or such other person as may be designated by the
judge to summon from the bystanders or the body of the county a sufficient
number of persons having the qualifications of jurors, as provided in section
25-1650, to serve as tales jurors to fill the jury panel, in order that a jury may
be obtained.

(2) The persons summoned under subsection (1) of this section who are not
chosen to serve on the jury shall be discharged from the jury panel as soon as
the judge so determines. Such persons shall not thereafter be disqualified from
service as jurors when regularly drawn from the jury list pursuant to the Jury
Selection Act unless excused by the judge.

Source: Laws 1915, c. 248, § 10, p. 572; C.S.1922, § 9104; C.S.1929,
§ 20-1634; R.S.1943, § 25-1634; Laws 1953, c. 72, § 13(3), p.
235; R.S.1943, (2016), § 25-1634.02; Laws 2020, LB387, § 23.
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25-1667 Petit jury; postponement of service.

The court may postpone service of a petit juror from one jury panel to a
specific future jury panel. A written form may be completed for each such
juror, giving the juror’s name and address and the reason for the postponement
and bearing the signature of the district judge. Such form shall be entered upon
the record of the court. The names of jurors transferred from one jury panel to
another shall be added to the names drawn for a particular jury panel as drawn
under section 25-1662.

Source: Laws 1915, c. 248, § 10, p. 572; C.S.1922, § 9104; C.S.1929,
§ 20-1634; R.S.1943, § 25-1634; Laws 1953, c. 72, § 13(2), p.
235; Laws 1965, c. 124, § 1, p. 461; R.S.1943, (2016),
§ 25-1634.01; Laws 2020, LB387, § 24.

25-1668 Grand jury; potential jurors; how and when drawn; juror qualifica-
tion form.

(1) Unless the judge or judges order that no grand jury be drawn, after
creating the master key list under section 25-1654, the jury commissioner shall
draw potential jurors from the master key list for service on grand juries for the
jury term in the manner and number provided in this section or as the judge or
judges otherwise direct. In drawing names, the jury commissioner may use a
manual jury selection process or a jury management system.

(2) If the judge or judges initially order that no grand jury be drawn, such
judge or judges may at any time thereafter order the drawing of a grand jury.

(3) The jury commissioner shall draw such number of potential jurors for
grand jury service:

(a) As the jury commissioner deems necessary to arrive at a list of eighty
persons who possess the qualifications of jurors set forth in section 25-1650; or

(b) As the judge or judges may otherwise direct.

(4)(a) If the jury commissioner uses the two-step qualifying and summoning
system, he or she shall deliver to each potential juror a juror qualification form
pursuant to section 25-1657.

(b) If the jury commissioner uses the one-step qualifying and summoning
system, he or she shall deliver to each potential juror a juror qualification form
pursuant to section 25-1657 and shall serve the potential juror with a summons
pursuant to section 25-1660.

Source: Laws 2020, LB387, § 25.

25-1669 Grand jury; how drawn; alternate jurors.

(1) When the law requires that a grand jury be empaneled or when ordered
by the judge or judges, the jury commissioner shall draw grand jurors pursuant
to this section.

(2) The jury commissioner shall draw by chance forty names, or such other
number as directed by the judge or judges, of persons the jury commissioner
has investigated and determined to be qualified pursuant to section 25-1668.
The jury commissioner shall then prepare a list of such names. Such list shall
also contain the place of residence and occupation of each person on the list.

(3) The jury commissioner shall notify or summon persons selected under
subsection (2) of this section as directed by the judge or judges.
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(4) The list of names drawn pursuant to subsection (2) of this section shall
then be turned over by the jury commissioner to a board to consist of the jury
commissioner, the presiding judge of the district court, and one other person
whom the presiding judge shall designate. The presiding judge shall be the
chairperson. Such board shall select from such list the names of sixteen
persons to serve as grand jurors and the names of three additional persons to
serve as alternate jurors.

(5) The alternate jurors shall sit with the grand jury and participate in all
investigative proceedings to the same extent as the regular grand jurors.
Alternate grand jurors shall be permitted to question witnesses, review evi-
dence, and participate in all discussions of the grand jury which occur prior to
the conclusion of presentation of evidence. When the grand jury has deter-
mined that no additional evidence is necessary for its investigation, the alter-
nate grand jurors shall be separated from the regular grand jurors and shall not
participate in any further discussions, deliberations, or voting of the grand jury
unless one or more of the regular grand jurors is or are excused because of
illness or other sufficient reason. Such alternate jurors shall fill vacancies in the
order of their selection.

Source: Laws 1915, c. 248, § 9, p. 572; Laws 1921, c. 113, § 1, p. 393;
C.S.1922, § 9103; C.S.1929, § 20-1633; Laws 1939, c. 18, § 17, p.
108; C.S.Supp.,1941, § 20-1633; R.S.1943, § 25-1633; Laws
1953, c. 72, § 12(1), p. 232; Laws 1999, LB 72, § 1; R.S.1943,
(2016), § 25-1633; Laws 2020, LB387, § 26.

25-1670 Juror; serve; limitations.
In any five-year period no person shall be required to:

(1) Serve as a petit juror for more than four calendar weeks, except if
necessary to complete service in a particular case;

(2) Serve on more than one grand jury; or
(3) Serve as both a grand and petit juror.

Source: Laws 1979, LB 234, § 16; Laws 1980, LB 733, § 3; R.S.1943,
(2016), § 25-1639; Laws 2020, LB387, § 27.

25-1671 County court; advance jury selection; when authorized.

All parties to an action which is filed with a county court of this state may
agree that the jury may be selected up to thirty-one days prior to the date of
trial. The stipulation must be unanimous among all parties and evidenced by a
joint stipulation to the court.

Source: Laws 1996, LB 1249, § 1; R.S.1943, (2016), § 25-1631; Laws
2020, LB387, § 28.

25-1672 Jury trial; notice to jury commissioner; waiver.

The clerk magistrate shall provide written notice of a jury trial to the jury
commissioner not less than thirty days prior to trial. The notice shall set forth
the number of petit jurors to be summoned and the day and hour the petit
jurors are to appear before the court. The requirements of this section may be
waived upon an agreement between the jury commissioner and the clerk
magistrate or judicial administrator.

Source: Laws 2020, LB387, § 29.
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25-1673 Jurors; disclosing names; when permissible; penalty; access to juror
qualification forms.

(1) It shall be unlawful for a jury commissioner, any clerk or deputy thereof,
or any person who may obtain access to any record showing the names of
persons drawn to serve as grand or petit jurors to disclose to any person, except
to other officers in carrying out official duties or as provided in the Jury
Selection Act, the name of any person so drawn or to permit any person to
examine such record or to make a list of such names, except under order of the
court. The application for such an order shall be filed in the form of a motion in
the office of the clerk of the district court, containing the signature and
residence of the applicant or his or her attorney and stating all the grounds on
which the request for such order is based. Such order shall not be made except
for good cause shown in open court and it shall be spread upon the record of
the court. Any person violating any of the provisions of this section shall be
guilty of a Class IV felony. Notwithstanding the foregoing provisions of this
section, the judge or judges in any district may, in his, her, or their discretion,
provide by express order for the disclosure of the names of persons drawn for
actual service as grand or petit jurors.

(2) Notwithstanding subsection (1) of this section, the Supreme Court or an
agent of the Supreme Court acting under the direction and supervision of the
Chief Justice shall have access to juror qualification forms for research pur-
poses. The Supreme Court and its agent shall treat such information as
confidential, and nothing identifying any individual shall be released.

Source: Laws 1915, c. 248, § 11, p. 573; C.S.1922, § 9105; C.S.1929,
§ 20-1635; R.S.1943, § 25-1635; Laws 1949, c. 56, § 1, p. 167;
Laws 1953, c. 72, § 14, p. 235; Laws 1977, LB 40, § 102; Laws
2005, LB 105, § 2; Laws 2018, LB193, § 31; R.S.Supp.,2018,
§ 25-1635; Laws 2020, LB387, § 30.

25-1674 Employee; penalized due to jury service; prohibited; penalty.

Any person who is summoned to serve on jury duty shall not be subject to
discharge from employment, loss of pay, loss of sick leave, loss of vacation time,
or any other form of penalty as a result of his or her absence from employment
due to such jury duty upon giving reasonable notice to his or her employer of
such summons. Any person who is summoned to serve on jury duty shall be
excused upon request from any shift work for those days required to serve as a
juror without loss of pay. No employer shall subject an employee to discharge,
loss of pay, loss of sick leave, loss of vacation time, or any other form of penalty
on account of his or her absence from employment by reason of jury duty,
except that an employer may reduce the pay of an employee by an amount
equal to any compensation, other than expenses, paid by the court for jury duty.
Any person violating this section shall be guilty of a Class IV misdemeanor.

Source: Laws 1979, LB 234, § 17; Laws 1980, LB 733, § 4; R.S.1943,
(2016), § 25-1640; Laws 2020, LB387, § 31.

25-1675 Act; neglect or failure by officers; contempt of court.

If any jury commissioner or deputy jury commissioner, sheriff or deputy
sheriff, or person having charge of election records neglects or fails to perform
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the duties imposed by the Jury Selection Act, the person so offending shall be
guilty of contempt of court.

Source: R.S.1867, Code § 667, p. 511; R.S.1913, § 8146; C.S.1922,
§ 9081; C.S.1929, § 20-1611; R.S.1943, § 25-1611; Laws 1953,
c. 72, § 5, p. 226; Laws 1979, LB 234, § 5; R.S.1943, (2016),
§ 25-1611; Laws 2020, LB387, § 32.

25-1676 Jury list; tampering; solicitation; penalty.

If any person places a name or asks to have a name placed on any list of]
potential jurors for service on any grand or petit jury in a manner not
authorized by the Jury Selection Act, such person shall be guilty of a Class IV
felony.

Source: Laws 1915, c. 248, § 6, p. 570; C.S.1922, § 1900; C.S.1929,
§ 20-1630; Laws 1939, c. 18, § 15, p. 107; C.S.Supp., 1941,
§ 20-1630; R.S.1943, § 25-1630; Laws 1977, LB 40, § 101; R.S.
1943, (2016), § 25-1630; Laws 2020, LB387, § 33.

25-1677 Packing juries; solicitation of jury service; penalties.

(1) If a sheriff or other officer corruptly or through favor or ill will summons
a juror with the intent that such juror shall find a verdict for or against either
party, or summons a grand juror from like motives with the intent that such
grand juror shall or shall not find an indictment or presentment against any
particular individual, the sheriff or other officer shall be fined not exceeding
five hundred dollars, shall forfeit his or her office, and shall be forever
disqualified from holding any office in this state.

(2) Any person who seeks the position of juror or who asks any attorney or
other officer of the court or any other person or officer in any manner charged
with the duty of selecting the jury to secure or procure his or her selection as a
juror shall be guilty of contempt of court, shall be fined not exceeding twenty
dollars, and shall thereby be disqualified from serving as a juror for that jury
term.

(3) Any attorney or party to a suit pending for trial at that jury term who
requests or solicits the placing of any person upon a jury, or upon any list of
potential jurors for service on any grand or petit jury, shall be guilty of
contempt of court and be fined not exceeding one hundred dollars, and the
person so sought to be put upon the jury or list shall be disqualified to serve as
a juror for that jury term.

Source: R.S.1867, Code § 668, p. 512; Laws 1901, c. 83, § 2, p. 477;
R.S.1913, § 8147; C.S.1922, § 9082; C.S.1929, § 20-1612; R.S.
1943, § 25-1612; R.S.1943, (2016), § 25-1612; Laws 2020,
LB387, § 34.

25-1678 Juries; proceedings stayed; jury panel or list quashed; grounds;
procedures; new list, order for.

(1) A party may move to stay the proceedings, to quash the entire jury panel
or jury list, or for other appropriate relief on the ground of substantial failure to
comply with the Jury Selection Act in selecting the grand or petit jury. Such
motion shall be made within seven days after the moving party discovered or by
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the exercise of diligence could have discovered the grounds for such motion,
and in any event before the petit jury is sworn to try the case.

(2) Upon a motion filed under subsection (1) of this section containing a
sworn statement of facts which, if true, would constitute a substantial failure to
comply with the Jury Selection Act, the moving party is entitled to present, in
support of the motion, the testimony of the jury commissioner, any relevant
records and papers not public or otherwise available which were used by the
jury commissioner, and any other relevant evidence. If the court determines
that in selecting either a grand jury or a petit jury there has been a substantial
failure to comply with the Jury Selection Act, the court shall stay the proceed-
ings pending the selection of the jury in conformity with the act, quash an
entire jury panel or jury list, or grant other appropriate relief.

(3) The procedures prescribed by this section are the exclusive means by
which the state, a person accused of a crime, or a party in a civil case may
challenge a jury on the ground that the jury was not selected in conformity with
the Jury Selection Act.

(4) The contents of any records or papers used by the jury commissioner in
connection with the selection process and not made public under the Jury
Selection Act shall not be disclosed, except in connection with the preparation
or presentation of a motion under subsection (1) of this section, until after all
persons on the jury list have been discharged. The parties in a case may inspect,
reproduce, and copy the records or papers at all reasonable times during the
preparation and pendency of a motion under subsection (1) of this section.

(5) Whenever the entire jury list is quashed, the court shall make an order
directing the jury commissioner to draw a new key number in the manner
provided in section 25-1653 and prepare a new master key list in the manner
provided in section 25-1654. The jury commissioner shall qualify and summon
jurors from the new master key list as provided in the Jury Selection Act.

Source: Laws 1915, c. 248, § 13, p. 577; C.S.1922, § 9108; C.S.1929,
§ 20-1637; R.S.1943, § 25-1637; Laws 1959, c. 102, § 3, p. 425;
Laws 1979, LB 234, § 11; Laws 1985, LB 113, § 4; R.S.1943,
(2016), § 25-1637; Laws 2020, LB387, § 35; Laws 2022, LB922,

§ 4.
Operative date January 1, 2023.
ARTICLE 18
EXPENSES AND ATTORNEY'S FEES
Section
25-1801. Lawsuit of four thousand dollars or less; recovery; costs; interest; attorney’s
fees.

25-1801 Lawsuit of four thousand dollars or less; recovery; costs; interest;
attorney’s fees.

(1) On any lawsuit of four thousand dollars or less, regardless of whether the
claims are liquidated or assigned, the plaintiff may recover costs, interest, and
attorney’s fees in connection with each claim as provided in this section. If, at
the expiration of ninety days after each claim accrued, the claim or claims have
not been paid or satisfied, the plaintiff may file a lawsuit for payment of the
claim or claims. If full payment of each claim is made to the plaintiff by or on
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behalf of the defendant after the filing of the lawsuit, but before judgment is
taken, except as otherwise agreed in writing by the plaintiff, the plaintiff shall
be entitled to receive the costs of the lawsuit whether by voluntary payment or
judgment. If the plaintiff secures a judgment thereon, the plaintiff shall be
entitled to recover:

(a) The full amount of such judgment and all costs of the lawsuit thereon;

(b) Interest at the rate of six percent per annum. Such interest shall apply to
the amount of the total claim beginning thirty days after the date each claim
accrued, regardless of assignment, until paid in full; and

(c) If the plaintiff has an attorney retained, employed, or otherwise working
in connection with the case, an amount for attorney’s fees as provided in this
section.

(2) If the cause is taken to an appellate court and the plaintiff recovers a
judgment thereon, the appellate court shall tax as costs in the action, to be paid
to the plaintiff, an additional amount for attorney’s fees in such appellate court
as provided in this section, except that if the plaintiff fails to recover a judgment
in excess of the amount that may have been tendered by the defendant, then the
plaintiff shall not recover the attorney’s fees provided by this section.

(3) Attorney’s fees shall be assessed by the court in a reasonable amount, but
shall in no event be less than ten dollars when the judgment is fifty dollars or
less, and when the judgment is over fifty dollars up to four thousand dollars, the
attorney’s fee shall be ten dollars plus ten percent of the judgment in excess of]
fifty dollars.

(4) For purposes of this section, the date that each claim accrued means the
date the services, goods, materials, labor, or money were provided, or the date
the charges were incurred by the debtor, unless some different time period is
expressly set forth in a written agreement between the parties.

(5) This section shall apply to original creditors as well as their assignees and
SUCCESSOrs.

(6) This section does not apply to a cause of action alleging personal injury,
regardless of the legal theory asserted.
Source: Laws 1919, c. 191, § 1, p. 865; C.S.1922, § 9126; C.S.1929,
§ 20-1801; R.S.1943, § 25-1801; Laws 1951, c. 70, § 1, p. 225;
Laws 1955, c. 92, § 1, p. 269; Laws 1967, c. 150, § 1, p. 446;
Laws 1993, LB 121, § 171; Laws 2009, LB35, § 13; Laws 2018,
LB710, § 1.

Cross References

For interest on unsettled accounts, see section 45-104.

ARTICLE 19

REVERSAL OR MODIFICATION OF JUDGMENTS
AND ORDERS BY APPELLATE COURTS

(a) REVIEW ON PETITION IN ERROR

Section
25-1902. Final order, defined; appeal.

(b) REVIEW ON APPEAL
25-1912. Appeal; civil and criminal actions; procedure; notice of appeal; docketing fee;
filing of transcript.
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(a) REVIEW ON PETITION IN ERROR
25-1902 Final order, defined; appeal.

(1) The following are final orders which may be vacated, modified, or
reversed:

(a) An order affecting a substantial right in an action, when such order in
effect determines the action and prevents a judgment;

(b) An order affecting a substantial right made during a special proceeding;

(c) An order affecting a substantial right made on summary application in an
action after a judgment is entered; and

(d) An order denying a motion for summary judgment when such motion is
based on the assertion of sovereign immunity or the immunity of a government
official.

(2) An order under subdivision (1)(d) of this section may be appealed
pursuant to section 25-1912 within thirty days after the entry of such order or
within thirty days after the entry of judgment.

Source: R.S.1867, Code § 581, p. 496; R.S.1913, § 8176; C.S.1922,
§ 9128; C.S.1929, § 20-1902; R.S.1943, § 25-1902; Laws 2019,
LB179, 8 1.

(b) REVIEW ON APPEAL

25-1912 Appeal; civil and criminal actions; procedure; notice of appeal;
docketing fee; filing of transcript.

(1) The proceedings to obtain a reversal, vacation, or modification of judg-
ments and decrees rendered or final orders made by the district court, includ-
ing judgments and sentences upon convictions for felonies and misdemeanors,
shall be by filing in the office of the clerk of the district court in which such
judgment, decree, or final order was rendered, within thirty days after the entry|
of such judgment, decree, or final order, a notice of intention to prosecute such
appeal signed by the appellant or appellants or his, her, or their attorney of
record and, except as otherwise provided in sections 25-2301 to 25-2310 and
29-2306 and subsection (4) of section 48-638, by depositing with the clerk of the
district court the docket fee required by section 33-103.

(2) A notice of appeal or docket fee filed or deposited after the announcement
of a decision or final order but before the entry of the judgment, decree, or final
order shall be treated as filed or deposited after the entry of the judgment,
decree, or final order and on the date of entry.

(3) The running of the time for filing a notice of appeal shall be terminated as
to all parties (a) by a timely motion for a new trial under section 25-1144.01, (b)
by a timely motion to alter or amend a judgment under section 25-1329, or (c)
by a timely motion to set aside the verdict or judgment under section
25-1315.02, and the full time for appeal fixed in subsection (1) of this section
commences to run from the entry of the order ruling upon the motion filed
pursuant to subdivision (a), (b), or (c) of this subsection. When any motion
terminating the time for filing a notice of appeal is timely filed by any party, a
notice of appeal filed before the court announces its decision upon the termi-
nating motion shall have no effect, whether filed before or after the timely filing
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of the terminating motion. A new notice of appeal shall be filed within the
prescribed time after the entry of the order ruling on the motion. No additional
fees are required for such filing. A notice of appeal filed after the court
announces its decision or order on the terminating motion but before the entry
of the order is treated as filed on the date of and after the entry of the order.

(4) Except as otherwise provided in subsection (3) of this section, sections
25-2301 to 25-2310 and 29-2306, and subsection (4) of section 48-638, an
appeal shall be deemed perfected and the appellate court shall have jurisdiction
of the cause when such notice of appeal has been filed and such docket fee
deposited in the office of the clerk of the district court. After being perfected no
appeal shall be dismissed without notice, and no step other than the filing of
such notice of appeal and the depositing of such docket fee shall be deemed
jurisdictional.

(5) The clerk of the district court shall forward such docket fee and a certified
copy of such notice of appeal to the Clerk of the Supreme Court, and the Clerk
of the Supreme Court shall file such appeal.

(6) Within thirty days after the date of filing of notice of appeal, the clerk of
the district court shall prepare and file with the Clerk of the Supreme Court a
transcript certified as a true copy of the proceedings contained therein. The
Supreme Court shall, by rule, specify the method of ordering the transcript and
the form and content of the transcript. Neither the form nor substance of such
transcript shall affect the jurisdiction of the Court of Appeals or Supreme
Court.

(7) Nothing in this section shall prevent any person from giving supersedeas
bond in the district court in the time and manner provided in section 25-1916
nor affect the right of a defendant in a criminal case to be admitted to bail
pending the review of such case in the Court of Appeals or Supreme Court.

Source: Laws 1907, c. 162, § 1, p. 495; R.S.1913, § 8186; Laws 1917, c.
140, § 1, p. 326; C.S.1922, § 9138; C.S.1929, § 20-1912; Laws
1941, c. 32, § 1, p. 141; C.S.Supp.,1941, § 20-1912; R.S.1943,
§ 25-1912; Laws 1947, c. 87, § 1, p. 265; Laws 1961, c. 135, § 1,
p. 388; Laws 1981, LB 411, § 5; Laws 1982, LB 720, § 2; Laws
1982, LB 722, § 2; Laws 1986, LB 530, § 2; Laws 1986, LB 529,
§ 25; Laws 1991, LB 732, § 52; Laws 1995, LB 127, § 1; Laws
1997, LB 398, § 1; Laws 1999, LB 43, § 8; Laws 1999, LB 689,
§ 1; Laws 2000, LB 921, § 15; Laws 2017, LB172, § 2; Laws
2018, LB193, § 32.

Cross References

For amount of docket fee, see section 33-103.

ARTICLE 21
ACTIONS AND PROCEEDINGS IN PARTICULAR CASES

(e) FORECLOSURE OF MORTGAGES

Section
25-2154. Satisfaction or payment; certificate; delivery to register of deeds; duties of
clerk of district court; fee of register of deeds.

(p) MISCELLANEOUS

25-21,186. Emergency care at scene of emergency; persons relieved of civil liability,
when.

2022 Cumulative Supplement 254



ACTIONS AND PROCEEDINGS IN PARTICULAR CASES §25-21,186

Section
(s) SHOPLIFTING

25-21,194. Repealed. Laws 2019, LB71, § 3.

(v) ACTIONS IN WHICH THE STATE OR A STATE AGENCY IS A PARTY
25-21,212. Judgment against claimant; transmitted to other counties; how collected.

(w) FORCIBLE ENTRY AND DETAINER
25-21,219. Forcible entry and detainer; jurisdiction; exceptions.
25-21,228. Forcible entry and detainer; verdict; entry; judgment.
(hh) CHANGE OF NAME

25-21,271. Change of name; persons; procedure; clerk of the district court; duty.

(1) EMERGENCY RESPONSE TO ASTHMA OR ALLERGIC REACTIONS
25-21,280. School, educational service unit, early childhood education program,

school nurse, medication aide, and nonmedical staff person; physician;
health care professional; pharmacist; immunity; when.

(qq) HUMAN TRAFFICKING VICTIMS CIVIL REMEDY ACT

25-21,299. Civil action authorized; recovery; attorney’s fees and costs; order of]
attachment.

(e) FORECLOSURE OF MORTGAGES

25-2154 Satisfaction or payment; certificate; delivery to register of deeds;
duties of clerk of district court; fee of register of deeds.

In all cases of foreclosure of mortgages in the several counties in the state, it
shall be the duty of the clerk of the district court, on the satisfaction or payment
of the amount of the decree, to forward to the register of deeds a certificate
setting forth the names of parties, plaintiff and defendant, descriptions of the
premises mentioned in the decree, and the book and page where the mortgage
foreclosed is recorded. For such certificate the clerk of the district court shall
collect the fee required pursuant to section 33-109 for recording the certificate.
Such amount shall be taxed as part of the costs in the case, and such sum shall
be paid to the register of deeds as the fee for recording the certificate.

Source: Laws 1887, c. 63, § 1, p. 564; R.S.1913, § 5614; C.S.1922,
§ 4933; C.S.1929, § 26-1010; R.S.1943, § 25-2154; Laws 1951, c.
106, § 1, p. 512; Laws 1959, c. 140, § 3, p. 546; Laws 1971, LB
495, § 1; Laws 2012, LB14, § 3; Laws 2017, LB152, § 1; Laws
2017, LB268, § 2.

(p) MISCELLANEOUS

25-21,186 Emergency care at scene of emergency; persons relieved of civil
liability, when.

(1) No person who renders emergency care at the scene of an accident or
other emergency gratuitously, shall be held liable for any civil damages as a
result of any act or omission by such person in rendering the emergency care
or as a result of any act or failure to act to provide or arrange for medical
treatment or care for the injured person.

(2) For purposes of this section, rendering emergency care at the scene of an
accident or other emergency includes entering a motor vehicle to remove a
child when entering the vehicle and removing the child is necessary to avoid
immediate harm to the child.

Source: Laws 1961, c. 110, § 1, p. 349; Laws 1971, LB 458, § 1; R.S.1943,
(1979), § 25-1152; Laws 2020, LB832, § 1.
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§ 25-21,194 COURTS; CIVIL PROCEDURE
(s) SHOPLIFTING

25-21,194 Repealed. Laws 2019, LB71, § 3.

(v) ACTIONS IN WHICH THE STATE OR A STATE AGENCY IS A PARTY

25-21,212 Judgment against claimant; transmitted to other counties; how
collected.

In any action in which a judgment is rendered in any sum, or for costs,
against the claimant, the clerk of the court in which such judgment is rendered
shall make and transmit a certified copy thereof on application of the Attorney
General or other counsel on behalf of the state, to the clerk of the district court
of any county within the state and the same shall thereupon be filed and
recorded in such court and become and be a judgment thereof. All judgments
against the claimant or plaintiff shall be collected by execution as other
judgments in the district courts.

Source: Laws 1877, § 13, p. 23; R.S.1913, § 1189; C.S.1922, § 1111;
C.S.1929, § 27-330; R.S.1943, § 24-330; R.S.1943, (1985),
§ 24-330; Laws 2018, LB193, § 33.

(w) FORCIBLE ENTRY AND DETAINER

25-21,219 Forcible entry and detainer; jurisdiction; exceptions.

The district and county courts shall have jurisdiction over complaints of
unlawful and forcible entry into lands and tenements and the detention of the
same and of complaints against those who, having a lawful and peaceable entry
into lands or tenements, unlawfully and by force hold the same. If the court
finds that an unlawful and forcible entry has been made and that the same
lands or tenements are held by force or that the same, after a lawful entry, are
held unlawfully, the court shall cause the party complaining to have restitution
thereof. The court or the jury, as the situation warrants, shall inquire into the
matters between the two litigants such as the amount of rent owing the plaintiff
and the amount of damage caused by the defendant to the premises while they
were occupied by him or her and render a judgment or verdict accordingly.
This section shall not apply to actions for possession of any premises subject to
the provisions of the Uniform Residential Landlord and Tenant Act or the
Mobile Home Landlord and Tenant Act.

Source: Laws 1929, c. 82, § 117, p. 309; C.S.1929, § 22-1201; R.S.1943,
§ 26-1,118; Laws 1965, c. 129, § 1, p. 468; R.R.S.1943,
§ 26-1,118; Laws 1972, LB 1032, § 68; Laws 1974, LB 293, § 48;
Laws 1984, LB 13, § 27; Laws 1984, LB 1113, § 1; R.S.1943,
(1985), § 24-568; Laws 2021, LB320, § 1.

Cross References

Mobile Home Landlord and Tenant Act, see section 76-1450.
Uniform Residential Landlord and Tenant Act, see section 76-1401.

25-21,228 Forcible entry and detainer; verdict; entry; judgment.
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ACTIONS AND PROCEEDINGS IN PARTICULAR CASES §25-21,271

The court shall enter the verdict upon the record and shall render such
judgment in the action as if the facts authorizing the finding of such verdict had
been found to be true by the court.

Source: Laws 1929, c. 82, § 127, p. 311; C.S.1929, § 22-1211; R.S.1943,
§ 26-1,128; Laws 1972, LB 1032, § 78; R.S.1943, (1985),
§ 24-578; Laws 2018, LB193, § 34.

(hh) CHANGE OF NAME

25-21,271 Change of name; persons; procedure; clerk of the district court;
duty.

(1) Any person desiring to change his or her name shall file a petition in the
district court of the county in which such person may be a resident, setting
forth (a) that the petitioner has been a bona fide citizen of such county for at
least one year prior to the filing of the petition, (b) the address of the petitioner,
(c) the date of birth of the petitioner, (d) the cause for which the change of
petitioner’s name is sought, and (e) the name asked for.

(2)(a) Except as provided in subdivision (2)(b) of this section, notice of the
filing of the petition shall be published in a newspaper in the county, and if no
newspaper is printed in the county, then in a newspaper of general circulation
therein. The notice shall be published (i) once a week for four consecutive
weeks if the petitioner is nineteen years of age or older at the time the action is
filed and (ii) once a week for two consecutive weeks if the petitioner is under
nineteen years of age at the time the action is filed.

(b) The court may waive the notice requirement of subdivision (2)(a) of this
section upon a showing by the petitioner that such notice would endanger the
petitioner.

(3) In an action involving a petitioner under nineteen years of age who has a
noncustodial parent, notice of the filing of the petition shall be sent by certified
mail within five days after publication to the noncustodial parent at the address
provided to the clerk of the district court pursuant to subsection (1) of section
42-364.13 for the noncustodial parent if he or she has provided an address. The
clerk of the district court shall provide the petitioner with the address upon
request.

(4) It shall be the duty of the district court, upon being duly satisfied by proof]
in open court of the truth of the allegations set forth in the petition, that there
exists proper and reasonable cause for changing the name of the petitioner, and
that notice of the filing of the petition has been given as required by this
section, to order and direct a change of name of such petitioner and that an
order for the purpose be entered by the court.

(5) The clerk of the distr