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INTRODUCTION

This is the fourth annual report of the Office of Inspector General of the Nebraska Correctional
System (OIG). The OIG was established in 2015 by the Nebraska Legislature in order to provide
for increased accountability and oversight of the Nebraska correctional and parole systems. It
was based on a recommendation of the Department of Correctional Services Special
Investigative Committee, which was established by the adoption of Legislative Resolution 424
during the 2014 legislative session. The OIG identifies and examines systemic issues of the
Nebraska Department of Correctional Services (NDCS) and the Division of Parole Supervision
(Parole) and also investigates incidents resulting in death or serious injury that occur within the
Nebraska correctional system. The OIG is affiliated with the Legislature’s Office of Public
Counsel, commonly known as the Ombudsman’s office.

The Office of Inspector General of the Nebraska Correctional System Act is found in Neb. Rev.
Stat. 8 47-901 — 47-919. On September 16, 2015, Doug Koebernick was appointed as the first
Inspector General of Corrections. In March 2017 Mr. Koebernick attended the Inspector General
Institute sponsored by the Association of Inspectors General. He was awarded the designation of
Certified Inspector General after completing the program. He attended the Association’s
conference in October 2018 and will be attending the Association’s conference in September
2019 in order to continue his certification.

The OIG generates an annual report with its findings and recommendations to the members of
the Judiciary Committee, the Clerk of the Legislature and the Governor by September 15" of
each year. Neb. Rev. Stat. 8 47-918 requires this annual report:

On or before September 15 of each year, the Inspector General shall provide to each
member of the Judiciary Committee of the Legislature, the Governor, and the Clerk of the
Legislature a summary of reports and investigations made under the Office of Inspector
General of the Nebraska Correctional System Act for the preceding year. The summary
provided to the Clerk of the Legislature shall be provided electronically. The summaries
shall include recommendations and an update on the status of recommendations made in
prior summaries, if any. The recommendations may address issues discovered through
investigations, audits, inspections, and reviews by the office that will (1) increase
accountability and legislative oversight of the Nebraska correctional system, (2) improve
operations of the department and the Nebraska correctional system, (3) deter and identify
fraud, abuse, and illegal acts, and (4) identify inconsistencies between statutory
requirements and requirements for accreditation. The summaries shall not contain any
confidential or identifying information concerning the subjects of the reports and
investigations.

The OIG has spent considerable time the past year visiting facilities, attending meetings related
to correctional issues, visiting with senators and legislative staff, visiting with the residents and
staff of the ten correctional facilities in order to gain a better understanding of correctional
facilities and related programs, and reaching out to members of the community.

Nebraska law (Neb. Rev. Stat. § 47-902) charges the OIG with “assisting in improving
operations of NDCS and the Nebraska correctional system.” The OIG is fully committed to that
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responsibility and this report provides information related to those efforts. There will be many
attachments to this report that will hopefully provide additional information for the reader and be
useful to them in whatever role they play in the justice system in Nebraska.

The OIG would like to thank the inmates, parolees, staff and administration of NDCS and Parole,
the Ombudsman’s office and other community members who assisted with the OIG’s efforts and
shared their opinions, insights and suggestions during the past year. The OIG works continually
with the staff of NDCS to understand the correctional system and their partnership in this effort
is greatly appreciated.

This year’s report will be slightly different than past reports in that it will be more streamlined
and will make many references to past reports. As the OIG has become more accessible and
known, the workload has continued to increase while the resources available to the OIG have
remained the same. This has impacted the ability of the OIG to spend as much time on this report
as compared to past reports. The attempt to streamline the report is not intended to diminish what
is found in the report or what is actually reported but is intended to build on issues raised in past
reports.
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HIGHLIGHTS OF THE REPORT

During the past year, the OIG has communicated on a regular basis with not only the Nebraska
Department of Correctional Services (NDCS), the Division of Parole Supervision (Parole), and
the Board of Parole, but also with the Legislature’s Judiciary Committee. The OIG examined
many parts of the correctional and parole systems during the past year and the results of that
work are contained in this report. As in past reports, the correctional system is the focus of the
majority of this report.

Highlights of the report include:

The two issues still confronting NDCS are understaffing and overcrowding (starts on
page 9);

Solutions to those two problems are not easy and a cooperative effort among the branches
of government may be needed to address them (pages 16-17);

NDCS had 533 individuals start their Pre-Service Training in FY 17/18, which is less
than the past three years (page 19);

NDCS had 55 staff voluntarily demote in the last fiscal year (page 20);

NDCS overtime hours have continued to increase (pages 20-22);

All but one facility continues to see a growth in overtime hours (pages 23-27);

NDCS total overtime expenditures were over $15 million in FY18 (pages 28-29);

NDCS protective services positions experienced a slight decrease in turnover in 2018
(page 30);

According to the Nebraska Department Administrative Services, the turnover rate for all
NDCS employees dropped below 30% in 2018 (pages 31);

NDCS vacancies hit all-time highs this year (page 33);

The Division of Health Services has had fewer vacancies in behavioral health areas (page
34);

NDCS has taken new action to attract and retain staff (pages 35);

The number of minority employees in NDCS has increased to an all-time high (page 39);
NSP and TSCI continue to face significant challenges, including a high number of
inexperienced staff and a high number of vacancies (starting on page 42);

Black inmates continue to be a disproportionate share of inmates in NSP’s most difficult
units (pages 42-43);

A three day lockdown took place in September 2019 at NSP and the OIG received
information that searches did not take place in some housing units (pages 45);

NDCS population continues to grow (page 50);

Nebraska has the lowest incarceration rate of its surrounding states but lags behind other
states (pages 53-54);

If the Overcrowding Emergency Act was enacted and carried out over 1100 inmates
would have to be released to reach 125% of design capacity. There are less than 900
inmates past their parole eligibility date (pages 57-59);

New construction has taken place and continues to take place in the correctional system
(page 60);
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Restrictive housing has seen some changes but still holds nearly 350 individuals (starting
on page 63);

NDCS continues to double bunk individuals in a restrictive housing setting although they
no longer do so in TSCI (page 67);

The peer support program is succeeding at NSP and is being expanded to TSCI (page
70);

“Blue Rooms” are being expanded throughout the system (page 71);

The Violence Reduction Program has been expanded to restrictive housing (page 71);
The OIG visited Colorado in April 2019 to learn about their restrictive housing practices
(page 72-73);

Contraband (drugs, cell phones, weapons) is a growing problem at some facilities
(starting on page 76);

Two suicides within NDCS facilities have taken place in 2019 (page 78);

NDCS responded to the WEC escapes in 2018 by adding razor wire to the perimeter
fencing and addressing a blind camera spot (page 85);

Clinical and non-clinical programming continues to be expanded in NDCS (page 86);
The OIG and the Ombudsman’s office has concerns about the inpatient sex offender
program being moved from LCC to OCC in 2020 (pages 87);

NDCS has over 600 offenders identified as needing domestic violence programming but
does not offer it in any facilities (page 87);

Community custody beds were increased in 2019, although female community custody
beds were removed from Omaha (page 89);

The OIG has opened over 160 cases with inmates this year and receives a number of
letters each week, including a legislative proposal from the NSP Lifers” Group (page 92);
The OIG met with half of the death row inmates to learn about their concerns about their
current housing situation (page 93);

NDCS has issued several strategic plans and plan updates since 2015 (page 94);

The Division of Parole Supervision has been independent of NDCS for three years and
has implemented many new initiatives (page 100); and

Recommendations made by the OIG begin on page 102.

Acronyms for NDCS Correctional Facilities
CCC-L = Community Corrections Center-Lincoln
CCC-0O = Community Corrections Center-Omaha

DEC = Diagnostic and Evaluation Center
LCC = Lincoln Correctional Center
NCCW = Nebraska Correctional Center for Women

NCYF = Nebraska Correctional Youth Facility
NSP = Nebraska State Penitentiary
OCC = Omaha Correctional Center

TSCI = Tecumseh State Correctional Institute

WEC = Work Ethic Camp
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RIGHT TO THE POINT

Two constants facing NDCS through the past four years have been the consistent challenges of
overcrowding and understaffing. This report will cover a number of issues facing Nebraska’s
correctional and parole systems but the two that continue to rise above all the rest are those two
issues. As a result, the report will start with those two issues, including a brief history of the
issues and ways to possibly address the challenges. It will then continue with more in-depth
exploration and data regarding those two issues, along with a number of other topics.

Staffing

In 2016, the OIG Annual Report found that NDCS was facing a staffing crisis. The report stated,
“Should the current trends continue on overtime, vacancies, and departures, NDCS will only find
itself in even more of a staffing crisis and may witness what took place at BSDC?, only on a
much larger scale.”? Since 2016, the OIG has had countless conversations with NDCS staff and
found that safety is a significant concern that impacts the ability to do their job. At the facilities
facing the most significant staff shortages, staff have developed a continual sense of fatigue

as their overtime hours impact their physical and mental well-being. Many do not see an end to
this trend of working long hours in a stressful environment. They have also shared that in many
instances they do not feel they are part of the decision making process, and that changes in policy
are made without their input and sometimes with very little notice. As shared in past reports, a
study by the Vera Institute of Justice in 2016 wrote the following regarding staff shortages:

Understaffing and frequent staff turnover at NDCS are likely due to a number of factors,
including the location of some facilities far from population centers, a pay structure that
is uncompetitive and does not reward longevity, and stressful and perilous work
environments due to overcrowding and lack of resources. This results in an increased
workload, even for newer, less experienced staff. It has also led to the frequent use of
mandatory overtime, which correctional officers told Vera can negatively affect staff
morale and lead to increased attrition. Employees become frustrated with overtime,
which increases workplace stress and interferes with their personal lives, and often seek
occupations with more set schedules elsewhere.

In addition to frustration from custody staff, Vera also heard that people hired as
caseworkers were often surprised to find that their actual job duties were similar to
custody staff, partly due to custody staff shortages. They reported dissatisfaction with
their inability to run therapeutic programs, provide social services, and proactively
engage people in programming and productive activities; instead, they spend much of
their time escorting incarcerated people, managing counts, and responding to
grievances. This likely contributes to high turnover of caseworkers as well, which
negatively impacts facility functioning, staff morale, and institutional knowledge.

1 BSDC is the Beatrice State Developmental Center. BSDC faced many difficulties about 10 years ago including a loss of federal
funding and an investigation and oversight by the U.S. Department of Justice. Due to the deteriorating conditions at BSDC care
for the residents diminished and resulted in serious injuries and deaths.

2

http://nebraskalegislature.gov/FloorDocs/104/PDF/Agencies/Inspector General of the Nebraska Correctional System/600 201
60915-141014.pdf (page 21)
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Incarcerated people also told Vera that they feel that correctional staff are treated poorly
and that they wish case managers had more opportunities to facilitate programs and
build rapport with the population...®

These past reports are still relevant.

NDCS Director Scott Frakes has shared his thoughts regarding staffing many times over the past
four years, including in public testimony and in communications with NDCS staff. In 2015,
Director Frakes distributed a letter that expressed his concern about his staff. He wrote:

Staff vacancies, heavy workloads, two years of negative media coverage, and excessive
mandatory overtime are just some of the challenges we face...NDCS employees are tired,
and it might be difficult to believe that things are going to get better. It is going to get
better. I've asked the legislature and others to accept on blind faith that good changes
will come to our Department. Now I'm asking you to do the same.*

He clearly understood the impact that staff shortages were having on those who report to him. A
year later (August 2016) he shared the following with NDCS staff:

There are many reasons for our high turnover. Compensation is one of the reasons.
You've told me that your greatest compensation concern (but not the only concern) is the
lack of progression or performance pay. You don’t understand why your training and
experience doesn 't result in higher compensation. I have said publicly that I agree with
you, and this is where | will focus efforts to improve your compensation. There is a
negotiations process, a budget process, and a funding allocation process. | will work
hard to influence each of those.®

In August 2017 he wrote the following in an email to NDCS staff:

We have significantly high vacancies at TSCI and NSP and that contributes to being
tired. We are requiring mandatory overtime at a pace that is not sustainable. | know we
need more staff. What | also know is that we are hiring people. Even in this economy with
a three percent unemployment rate, we are hiring people. We are also losing people at a
steady rate. As they are leaving, a common reason given is “how they were treated.®

It wasn’t until almost three years later that longevity pay (with the exception of TSCI employees)
was implemented. Even now, different facilities are treated contrarily as far as pay which, at least
anecdotally, has impacted staff morale at those facilities. In addition, two years after that was
written overtime is even higher throughout the system and has continued to rise at what was
thought to be unsustainable paces at specific facilities. Many staff are more fatigued. Hundreds
of staff have left NDCS employment. As staff leave the level of experience then decreases as
well which contributes to additional issues. This downward spiral has continued.

3 http://www.corrections.nebraska.gov/pdf/Vera%20Institute%20Final%20Report%20t0%20NDCS%2011-01-16%20v2.pdf
(pages 18-19)

4 May 30, 2015 Letter by Director Scott Frakes to NDCS Staff

5 August 5, 2016 Frakes Files

6 August 4, 2017 Frakes Files
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Shortly after Director Frakes sent that communication to staff in 2017, the following email was
sent to staff by Erinn Criner, the Human Talent Director for NDCS, which stated:

Today, the Nebraska State Penitentiary and the Tecumseh State Correctional Institution
are experiencing high vacancies, which results in more of our team members being
required to work mandatory overtime.

We continue to actively recruit staff. The Omaha Correctional Center and Nebraska
Correctional Youth Facility are providing 10 staff daily who will work in Tecumseh. Even
with these staff members, we will still need additional volunteers for overtime to avoid
mandatory overtime.’

Emails such requesting volunteers to work at stressed facilities are becoming much more
common. In fact, now the OIG is being told of cases where staff report to their home facility and
are being told that they will be working at NSP that day. When that email was written, ten staff
were being sent to Tecumseh from Omaha on a daily basis. A new special detail was created that
is based in Omaha and travels to Tecumseh. The special details now has 80 positions.

The 2016 OIG report also shared the results of a staff survey that was distributed to NDCS staff
by the OIG in late 2015/early 2016. Over 600 NDCS employees responded to the non-scientific
survey. The message was loud and clear. The staff believed starting wages needed to be
increased to recruit individuals and that longevity pay needed to be reinstated to assist with the
retention of staff. These were the two main proposals supported by the staff, although there were
numerous other ideas as well. There was some slight movement on starting salaries for some
positions but they still didn’t match the starting salaries of staff in local county jails. Longevity
pay was not acted upon until July 1, 2019. Among its many results, the survey found the
following:

e 61.1 percent did not believe the starting salary for their position was appropriate;

e 45.2 percent did not look forward to coming to work on most days;

e 54.4 percent would not recommend a job at NDCS to a friend or family member;

¢ 55.4 percent felt they could approach a supervisor with a concern regarding their work
environment;

e 68 percent said that salary advancement each year above the hiring wage would be the
primary change that could take place to retain employees;

¢ 50.7 percent of respondents didn’t know which direction NDCS was headed; and,

e 0.8 percent of respondents agreed that the Legislature supports the employees of
NDCS.

In August 2016, an email with a Google survey was sent to every staff member in NDCS from
the OIG. The survey included one question: “If you could make one change (or process
improvement) to improve your work area, shift or facility within the Nebraska Department of
Correctional Services, what would it be?” Within a few days nearly 300 responses were received
by the OIG. Many of the responses focused on beginning pay and step pay. Other issues raised

7 August 17, 2017 NDCS Email from Erinn Criner
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included enhancing communication between layers of NDCS, eliminating the “good old boy
club,” ending the practice of retaliation, the impact of restrictive housing changes, the need to
hire quality staff, and the overall need for resources throughout NDCS.

OIG staff surveys were distributed in 2017 and 2018 and the results were similar.

NDCS worked with the Nebraska Department of Administrative Services in late 2015 and 2016
and conducted a culture survey. More than 470 NDCS employees were interviewed and the
survey found that there were perceptions of inequity and favoritism, wages were not satisfactory,
morale was suffering, staff were dissatisfied with those in positions of leadership, and staff did
not appreciate how they are perceived by the public. After the completion of the survey NDCS
issued a release that was “aimed at addressing recruitment and retention challenges identified by
agency staff in the NDCS Staff Culture Survey.” The four initiatives announced by NDCS were:

e Implementing a 12-hour Shift Pilot Program at TSCI;

e Establishing a 1st-Level Supervisors Pilot Program at the Nebraska State Penitentiary;
e Facility Security/Procedure Audits; and,

e Constructing a 100-bed temporary housing unit Community Corrections Center-
Lincoln.

However, these four initiatives didn’t seem to get at the root of the problems that were shared by
staff as part of the interview process. While these were likely positive steps taken by NDCS it is
difficult to see how they actually related to the findings of the Culture Survey. The 12 hour shifts
were a change that needed to be addressed with the state employees union and it wasn’t included
in the union contract until the most recent one went into effect on July 1, 2019. The supervisor
program at the Nebraska State Penitentiary was a good step but it only impacted a small number
of individuals. It has since been expanded so that is a positive step. The Facility
Security/Procedure Audits came about as a result of the escapes at the Lincoln Correctional
Center and may have addressed some safety concerns that may have been a part of the Culture
Survey. The construction of the temporary housing at CCC-L was an idea that was promoted by
the OIG and the Nebraska Legislature and was not initially supported by NDCS. It was unclear
how that was related to the Culture Survey other than indirect safety or overcrowding effects.

With that said, the Culture Survey was a notable effort by NDCS to understand the views of their
staff and it provided the staff with another avenue for sharing their views. The results also
mirrored the OIG survey results.

The OIG has been asked many times in recent months what the Department needs to do to
address staffing problems. The difficulty with answering that question is that there is no easy
answer. One reason for there not being an easy answer is that the problem was not adequately
addressed in a timely manner. While there were some steps taken by NDCS to attempt to address
the staffing problem (and these will shared later) in 2016 through 2018, they didn’t get to the
heart of the matter. The staff continued to share similar complaints and requests during that time.

The OIG has shared the findings from the surveys and from other OIG efforts and made several
recommendations over the past three years. These recommendations included establishing a

12|Page



work group on staff retention, establishing a tiered pay system, rewarding staff who take on extra
duties, meeting with Nebraska’s community colleges to discuss the development of career tracks
and other classes or training programs that would help recruit, develop and grow the NDCS
workforce, establishing longevity pay plans, and several others.

It is not like nothing has been done to attempt to address the staff shortage issue. During the
2016 legislative session, Senator Dan Watermeier introduced Legislative Bill 733 to provide $2.5
million to NDCS to assist with staffing. It was written broadly in order to provide NDCS with
discretion on how to utilize the funds. NDCS testified in a neutral position on the bill because
they weren’t sure what they would use the funds for and, as a result, the Legislature scaled it
back to $1.5 million. These funds were utilized in a number of ways, including $500 retention
bonuses, commuting bonuses for TSCI staff, developing wellness centers, and various training
and development programs. Reports detailing the use of the funds were reported to the
Legislature.® Since then other steps have been taken by NDCS. Some of these efforts include
twice implementing hiring bonuses, developing a pilot project at TSCI to reward longevity?®,
launching a process improvement process, utilizing employee councils, and increasing salaries
for approximately 1200 staff. This past year contract negotiations resulted in increases in pay,
including the establishment of some type of longevity/merit pay plan at some facilities. In
addition, the Legislature demonstrated a willingness to offer assistance to NDCS during the 2015
to 2019 legislative sessions.

It is also important to note that this issue didn’t just start in the past four or five years. In fact,
there is a reason to believe that the neglect of the state correctional system for the 10-15 years
prior to that time contributed to this problem.® In the 2016 OIG report, the following was
shared:

During the past year, the OIG has had numerous conversations with past and current
employees of NDCS. In many cases, they describe a “starving” agency that has not been
able to ask for the resources it needed during prior administrations because of political
pressure from above to not spend any additional money. They described the changes in
the agency that resulted from it not having the resources needed to fulfill its mission.

Additional information on what led up to this situation will be shared later in this section.

Overcrowding

As will be shown later in the report, overcrowding of the prison system has been a continual
problem. On October 19, 2018 Director Frakes appeared before the LR 127 Special Committee
and said:

Capacity is another priority area. Our population continues to hover around 5300
people. We have all been anticipating the effects of LB 605 and have not seen the
population reduction that was predicted. Projections calculated prior to the Justice

8 Specific information on those initiatives can be found at
https://nebraskalegislature.gov/FloorDocs/105/PDF/Agencies/Correctional_Services__Department 0f/595 20170905-
171026.pdf

9 But as NSP saw a significant increase in vacancies requests to expand the TSCI pilot program to NSP were dismissed.
10 There are some veteran correctional watchers who believe it goes back even further than 10-15 years.
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Reinvestment Initiative (JRI) would have put us at an average daily population of 5433.
Had we not undertaken the JRI work, the population would be higher.

Today, the population of the state correctional system is over 5550 inmates. It is projected to
keep growing based on past models. NDCS has contracted with a company to develop new
population projections and those should be completed soon according to the terms of the contract
with the company.

There is a perception that Nebraska likely incarcerates individuals at a higher rate than other
states due to the overcrowded conditions in the correctional system. However, the 2018 OIG
Annual Report shared that Nebraska actually had the 14™ lowest incarceration rate in the nation
in 2016 (283 people incarcerated per 100,000 residents). It should be noted that within
incarceration rate data there are differences when comparing the incarceration rates of different
races of people. Nebraska has the 11th highest racial disparity when comparing incarceration
rates of black and white individuals. In Nebraska, a black individual is incarcerated at a rate 8.7
times higher than a white individual. Nebraska has the 28th highest racial disparity when
comparing incarceration rates of Hispanic and white individuals. In Nebraska, a Hispanic
individual is incarcerated at a rate 1.2 times higher than a white individual.

In the last 40 years prison and jail incarceration rates have continually grown. According to the
Prison Policy Initiative, Nebraska’s incarceration rate was under 100 people incarcerated per
100,000 residents in 1978. Along with this, Nebraska crime rates generally decreased between
2000 and 2017 except for some increase in the last few years, especially in violent crime.

There is also a perception by some that overcrowding of the correctional system is a new
occurrence. It was explained in last year’s report that it is not. However, an excerpt from a news
story when Tecumseh was selected as the site of a new correctional facility in 1998 explains the
situation at that time and gives additional perspective:

The Legislature in 1997 authorized the new prison to ease prison overcrowding. At that
time, the state prison system had 1,100 more prisoners than it had room for. By the time
the prison is operational in the year 2001, Corrections official Steve King said the state
will have 1,700 more prisoners than beds. "The day the thing opens, we'll fill it and still
be overcrowded,” King said

As will be discussed later, the system has an additional 484 beds funded and it will be important
to understand whether or not those beds will actually positively impact the current rate of
overcrowding conditions when they are completed.

Solutions?

Everyone wants to know what the solutions are to these problems. The exercise above that laid
out a lot of the issues related to these two problems shows that there are no easy answers and that
numerous attempts to resolve them have not succeeded. These attempts should not be dismissed
since Nebraska would likely be in a much worse situation if these efforts had not taken place.

1 https://www.theindependent.com/news/tecumseh-wins-prison/article 305baec9-e39f-54cd-abfl1-74734c749ech.html
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Previously, it was stated that these issues were not the result of actions just within the past few
years but were part of a longer period of neglect prior to 2015. The LR 424 Report in 2014 began
a period of additional attention being paid to the correctional system. There are undoubtedly
some in NDCS and in the public who do not appreciate the work of that committee or the light
that was shined on the actions of NDCS. However, it is likely without that light being shone, the
problems within NDCS would have become worse and ignored for a longer period of time. The
Legislature would have likely continued to be unaware of the decline of the system and the
executive branch may have not felt any pressure to take action. This scrutiny has borne fruit in
the form of additional pay for staff, increases in inmate programming, a greater awareness of the
challenges of restrictive housing, the need to look at sentencing reforms, the need for
accountability and oversight over the correctional and parole systems, and an understanding of
the negative impacts of overcrowding and understaffing. The LR 424 Report shared how the
leadership of NDCS, which was then led by Director Robert Houston, was aware of the decline
of the system and that there were definite needs that were not being met on a day to day basis.
There is no evidence that he shared these dire circumstances with the legislative branch but there
is ample evidence that this was shared with the executive branch. The following excerpt from the
LR 424 Report explains this best:

In the fall of 2009 through 2010, there was activity by the Department of Correctional
Services to prepare a proposal to present to the Governor for additional capital
construction based upon the 2006 Carter Goble Lee report. Like all of the previous
attempts, this discussion concerning the need for capital construction to address capacity
issues did not culminate in an appropriation request by the Governor’s office. Nor did
the Department of Correctional Services or the Governor ever advocate for resources to
build additional capacity.

Finally, on March 14, 2012, a meeting between Bob Houston and Governor Heineman
took place that addressed prison capacity and, once again, updated figures on building
the additional capacity recommended in the 2006 Carter Goble Lee report. Director
Houston prepared an outline for the meeting which included the obvious, but important
observation: “NDCS must reduce its population or increase its capacity.” The outline
proposed three different options for the Governor’s consideration. The options were
labeled “No Cost Options”, “Low Cost Options”, and “Build Capacity”. The “Build
Capacity” option presented the Governor with the updated cost figures on adding 1,300
beds to the capacity of NDCS. This “Build Capacity” option involved capital
construction proposed in the 2006 Master Plan by Carter Goble Lee. The “No Cost
Options” were a variety of strategies intended to move inmates out of the Department of
Correctional Services institutions in a shorter time span. The “Low Cost Options”
involved minimal expenditures and Band-Aid approaches to deal with overcrowding.

In his testimony before the Committee, Governor Heineman acknowledged that all three
options were presented and he elected to go with the “No Cost Options. “In reality, the
administration had already begun implementing many of the “No Cost Options.” It is
important, nevertheless, to recognize that a deliberate decision was made by the
administration to not build additional capacity and, instead, pursue “No Cost Options.”
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1t is the implementation of the various “No Cost Options” that became the subject of the
various scandals investigated by this Committee.

At no time did the administration propose building more capacity. No appropriation
request was ever made to the legislature by the Department of Correctional Services nor
the Governor’s office. What’s more, the Director insisted in meetings with Senators that
the numbers were manageable. Clearly that was not the case. In short, the decision to not
follow the recommendations of the Carter Goble Lee report was the Governor’s alone
and it follows that the resulting overcrowding and its related consequences were of his
own making.

As will be evident in the sections that follow, overcrowding began to drive the
administration at NDCS, like a principle of physics NDCS could not escape.!?

If action had been taken back then, Nebraska would likely be in much better shape as far as
overcrowding. It definitely can be argued that this would have then positively impacted staffing
as overcrowding has a negative impact on staff within the system. The same can be said for the
lack of action to significantly impact recruitment and retention of staff prior to 2019. As
explained above, the needs of the system were known. Director Frakes shared repeatedly that he
knew what needed to be done and that he would advocate for those changes. It took until 2019 to
make significant changes on longevity pay but there is still a need to do something different to
impact recruitment, which applies to many positions within NDCS including medical positions,
behavioral health positions, recreation positions, security positions and others. There is need for
high quality individuals to enter these fields and enhance Nebraska’s correctional system.

The problem has now reached a point where it appears that Nebraska may have hit its’ limit, at
least right now, on the number of quality individuals that can be recruited for these positions,
especially the security positions. If true, especially as Nebraska constructs a 100 bed minimum
custody unit at NSP and a 384 high security unit at LCC, the question arises regarding whether
or not the new staff needed for those positions will be available. Francis Bacon once said, “Hope
is a good breakfast, but it is a bad supper.” Nebraska can hope that the staffing situation will
resolve itself in the next year or two but definite action needs to be taken to make it so or else
these new units will be short-handed from the first day of operation.

The OIG would strongly recommend that the Governor, the Legislature and NDCS work
together and create a comprehensive task force that will conduct a strenuous in-depth
examination of the staffing problems facing NDCS. The task force should include individuals
that represent a variety of interests, including NDCS security staff, other NDCS shortage areas,
community colleges, human resources, former NDCS staffers, formerly incarcerated individuals,
the Department of Labor, policy makers, representatives from Gallup and others. The task force
should give itself a short deadline so that policy makers can utilize what they learn to move
forward as soon as possible. One idea that they could consider would be the development of a
long-term plan to professionalize the NDCS workforce. Examples of this can be found in other
countries such as Germany in which officers are treated as professionals and receive
comprehensive training for two years. It is a position that is considered desirable and competition

12 hitps://nebraskalegislature.gov/pdf/reports/committee/select_special/lr424_2014/1r424_report.pdf (page 37)
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exists in obtaining the position.!® In the short-term consideration should be given to changing the
salary structure for new staff and a related impact on longer serving staff, especially in shortage
areas. The task force could also review the working conditions in settings across the system.
They would be able to move quickly due to the previous efforts of the OIG, NDCS and outside
consultants.

As far as overcrowding, there are options available: build more beds, reduce the influx of new
prisoners, establish innovative alternative programs4, reduce or divert the return of formerly
incarcerated individuals, commute lengthy or life sentences, and increase reentry success rates.
Again, figuring out the short-term and long-term pathways for success in addressing
overcrowding will need to be done in a collaborative manner by the legislative and executive
branches of government, as well as the judiciary branch. Action must take place that will result
in substantive changes and plans should be made that all players will commit to carrying out.
Paul Feilmann may have a point.*® It may be necessary to have a group look at both of these
issues since they are so interconnected. It would be beneficial to have someone with the skill set
of former Senator Kermit Brashear leading the way on this effort.

The answers aren’t easy. If they were, they would have taken place by now. Many times the OIG
is asked if it is too late to address these problems. The answer is that even though the clock is
ticking Nebraska doesn’t have a choice. Nebraska has to address these problems, for the safety of
our incarcerated individuals, for the safety of our NDCS staff, for the safety of the public, and for
the long-term benefit of our citizens and communities.

Now, onto the rest of the report.

13 https://www.correctionsone.com/correctional-healthcare/articles/what-can-us-corrections-learn-from-the-german-prison-
system-Hgvc02nL77KgAjhG/

14 For example, a pre-parole system in which incarcerated individuals are placed in community beds in their home communities
where they receive programming and transitional preparation services.

15 https://www.omaha.com/news/social-issues/omaha-man-says-he-1l-maintain-vigil-until-gov-pete/article_ffba059a-35fd-5f79-
a44b-7397d3e57a2f.html

17|Page


https://www.correctionsone.com/correctional-healthcare/articles/what-can-us-corrections-learn-from-the-german-prison-system-Hgvc02nL77KqAjhG/
https://www.correctionsone.com/correctional-healthcare/articles/what-can-us-corrections-learn-from-the-german-prison-system-Hgvc02nL77KqAjhG/
https://www.omaha.com/news/social-issues/omaha-man-says-he-ll-maintain-vigil-until-gov-pete/article_ffba059a-35fd-5f79-a44b-7397d3e57a2f.html
https://www.omaha.com/news/social-issues/omaha-man-says-he-ll-maintain-vigil-until-gov-pete/article_ffba059a-35fd-5f79-a44b-7397d3e57a2f.html

OMBUDSMAN AND INSPECTOR GENERAL RELATIONSHIP

As shared in the 2018 report, the relationship between the Ombudsman’s office and the OIG has
evolved since the creation of the OIG. There has been confusion from some regarding the roles
of the two offices. The Inspector General for Corrections was hired by the Ombudsman, and
reports to the Ombudsman and to two senators, the Chair of the Judiciary Committee and the
Chair of the Executive Board.

The OIG was established by the Nebraska Legislature in order to provide for increased
accountability and oversight of the Nebraska correctional system. The main responsibilities of
the OIG are to identify and examine systemic issues of the Nebraska Department of Correctional
Services, and to also investigate incidents resulting in death or serious injury that occur within
the Nebraska correctional system.

The Ombudsman's Office is an independent complaint-handling office within the Nebraska
Legislature for the use of citizens who have complaints about the actions of all administrative
agencies of state government, that is, the bureaucracy of state government. In regards to
correctional issues, the Office has staff who focus on individual complaints which can come
from inmates, correctional staff and members of the public.

The OIG and the Ombudsman’s office communicate constantly in order to share their respective
experiences regarding correctional and parole issues. In some ways, it is a partnership in which
both offices assist the other in understanding any trends, issues or concerns in those systems.
They make every attempt to not duplicate their efforts. At times, their efforts may overlap, but
this ends up being a positive factor for each office, as they share information and grow their
respective oversight capacities through collaboration.

In the 2018 report, there were examples of how this relationship had worked. Those examples
would still apply in 2019.
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STAFFING

Past OIG reports found that “NDCS is in a staffing crisis” and each report reported a number of
statistics related to staffing throughout the system and at each facility. This report will provide
updated data in each of those areas.

Recruitment

The 2016 OIG report found that during fiscal year (FY) 2013-14, 462 individuals started their
pre-service training program for NDCS. This peaked in FY2017-18 at 661 individuals but
decreased during the most recent fiscal year. Of the 533 individuals who started training in the
recent fiscal year 478 individuals finished it and 345 of those individuals were protective

services staff.

FTE History

Individuals Starting NDCS Pre-Service
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FIGURE 1

During the past ten years, the number of full-time employees utilized by NDCS has actually

decreased.
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2248
2224 2221

2193 2201
2156
2124
I I 2083 2080 2096

2009 2010 2011 2012 2013 2014 2015 2016 2017 2018

FIGURE 2: SOURCE 2019 DAS PERSONNEL ALMANAC
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Demotions

A recent issue presented to the OIG by staff was the number of individuals who received or
requested demotions within NDCS. Demotions could be the result of discipline, a desire to move
to a different facility, a wish to try a new area within NDCS or a number of other reasons. Some
staff have demoted from a salary position to a non-salary position so that they can receive
overtime pay and possibly have more control over their work schedule. This is an area that the
OIG will begin to more closely monitor. NDCS provided data regarding this for FY18-19 and it
will be tracked in future reports.

Protective
All staff Services Staff
Disciplinary Demotion 6 4
Voluntary Demotion 55 35

TABLE 1

Retirement Data

According to the 2019 DAS Personnel Almanac there were 415 NDCS employees eligible for
retirement on December 31, 2018. This was 20% of the NDCS workforce at that time. Of these
individuals, 192 were between the ages of 55-59, 165 were between the ages of 60-64, and 58
were 65 years old or older. This is actually a lower percentage than other large state agencies, as
the Department of Health and Human Services had over 30% of their employees eligible for
retirement, the Department of Transportation had over 40% of their employees eligible for
retirement and the total for retirement eligible employees for all state agencies was
approximately 32%.'6

Overtime Hours

In past reports, the overtime data that has been reported has covered protective services
employees. Protective service employees are defined by NDCS as the positions of correctional
officer, corporal and caseworker. Previous reports found that the average amount of overtime
throughout NDCS steadily grew for these employees. Figure 3 shows the changes in overtime
hours worked by those staff going back to 2014. During that period overtime hours worked has
continued to increase as demonstrated by the trend line in the chart.!’

16 2019 DAS Personnel Almanac, page 145
" There is a significant spike in overtime rates during the summer of 2015. This took place as a result of the TSCI riot in 2015.
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NDCS Protective Services Staff
Overtime Hours
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FIGURE 3

Another way to review the overtime data is to compare it from year to year. The next chart

compares 2017, 2018 and 2019. So far every month in 2019 is higher than the same months in
the previous two years.

NDCS Protective Services Overtime: 2017, 2018
and first six months of 2019
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A third way to break down this data is to look at the average overtime hours for all protective
services staff by month in those three years. The next chart, as the data above would indicate,
shows an increase during this time period, including a 21% increase from 2017 to 2019.
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NDCS Protective Services Staff Average of
Monthly Overtime Hours
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The OIG began tracking total overtime for all NDCS employees in 2018. This number has grown
significantly as well. It is likely that this has increased due to staff that are not protective services
staff stepping up and assisting the understaffed facilities which need more staff positions filled.
In January 2018 there were 6836 hours of overtime by non-protective services staff. This had
increased to 10774 hours in June 2019. As a result, the overall overtime by non-protective
services staff has grown by 57% during that time.

Overtime Hours for ALL NDCS Positions
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FIGURE 6
Each of the ten facilities has their own unique overtime data. The following charts show changes

in overtime usage by protective services staff at each of the ten facilities. There are several
factors that influence the amount of overtime used that are not a part of these charts, including
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the total number of protective services staff and that if an individual regularly works at Facility A
and works overtime at Facility B the overtime actually is shown up as being used at Facility A.

Tecumseh State Correctional Institute
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Nebraska State Penitentiary
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Lincoln Correctional Center
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FIGURE 9

Diagnostic and Evaluation Center
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Community Corrections Center - Omaha
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FIGURE 11

Nebraska Correctional Center for Women
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FIGURE 12
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Nebraska Correctional Youth Facility
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FIGURE 13

Omaha Correctional Center
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Community Corrections Center - Lincoln
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Work Ethic Camp
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OCC Special Detail that works at TSCI
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FIGURE 17

Out of the ten correctional facilities and the OCC Special Detail (that works at TSCI) only one
(the Work Ethic Camp) has a trend line that is decreasing.

The amount of money spent on overtime for NDCS staff has increased dramatically. Overtime
costs for all NDCS employees has almost tripled between FY2006-07 and FY2017-18,
increasing from $5.3 million in FY2006-07 to over $15 million in FY2017-18, according to the
2019 Department of Administrative Services Personnel Almanac (Figure 18). In that same fiscal
year, the Department of Health and Human Services had the second highest expenditures for
overtime at $6.35 million.

Straight time overtime takes place when an employee who is paid a salary and not eligible for
overtime works extra hours at a facility. Instead of receiving their extra pay at a rate of 150% of
their hourly wage they are paid their current hourly wage. Data from NDCS shows that over
5,000 hours of straight time overtime was paid out during FY2017-18 (Figure 19).
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Overtime Expenditures by NDCS

FIGURE 18: SOURCE 2019 DAS PERSONNEL ALMANAC
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FIGURE 19

Mandatory and Voluntary Overtime

As shared in past reports, when staff work overtime hours they can either do so in a mandatory
or voluntary manner. The simple difference is that mandatory overtime occurs when employees
are required by NDCS to work extra hours that they were not scheduled to work, and where they
do not typically have a choice in working those hours. Voluntary overtime hours are those
worked by an employee as a result of their independent decision to do so. The view on
mandatory and voluntary overtime is that there is a real difference, but at some facilities it is
difficult to differentiate between the two categories. At facilities such as TSCI or NSP many
individuals choose to work voluntary overtime in an effort to keep from receiving mandatory
overtime. They also choose to work voluntary overtime due to their desire to assist their fellow
employee who does not have the support around them that they likely desire. Employees may
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also work voluntary overtime hours in the hope that someone will do the same when there is not
the appropriate staffing levels and they need to avoid working overtime. As a result, the OIG
decided in the past to only track total overtime hours for NDCS.*® The bottom line is that even
though mandatory overtime may be going down in some instances that does not necessarily
mean that this is a positive change in the correctional system.

Turnover

Turnover of protective services employees significantly increased from 2010 to 2017 but has
decreased in 2018 and appears to be decreasing in 2019. Total agency positions are also
predicted to turn over less in 2019 as well, based on projections made by the OIG.

NDCS Protective Services Positions Turnover
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FIGURE 20

The 2019 DAS State Personnel Almanac is consistent with this data by showing a slight decrease
in the total turnover rate for NDCS, although it is still higher than the rate from 2007 to 2015.

18 |n addition, due to the way the system is constructed the number of mandatory overtime hours and voluntary overtime hours
did not match the total overtime hours provided to the OIG.
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NDCS Total Turnover Rate

3LI% 30.8%

27.8%
25.3%

22.2%
20.6%

18.2% 18.5% 17.8%

8% 14.8%
12.3%

2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018

FIGURE 21: SOURCE 2019 DAS PERSONNEL ALMANAC

The 2019 State Personnel Almanac also reported that in 2018 NDCS had four positions that had
higher turnover rates than 15%. In 2017, there were six positions that had turnover rates higher
than 15% but Corrections Lieutenant and Corrections Unit Case Manager experienced a decrease
in the turnover rate. Both of these positions had experienced a significant increase from 2016 to
2017 (Lieutenant increased from 2% to 23% and Unit Case Manager had increased from 14% to
22%).

Specific NDCS Turnover Rates
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There are potentially multiple reasons for these decreases in turnover rates. As far as the
significant decrease in the turnover rate for Corrections Officers, NDCS is now hiring many
more individuals as Corporals instead of the entry level position of Corrections Officer. In
addition, if positions are vacant then no one is in that position and able to turnover. While
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turnover rates are important to look at the OIG can make the case that overtime and vacancies
are more relevant pieces of data.

In the 2018 OIG Annual Report, the OIG shared that NDCS and the Nebraska Department of
Administrative Services (DAS) calculated turnover rates in two different manners. NDCS bases
their turnover rate on the number of authorized FTEs for NDCS. DAS bases their turnover rates
on the number of people actually employed by an agency on December 31% of each year. As a
result, DAS’ data results in higher turnover rates than those reported by NDCS.° The OIG
contacted NDCS about this difference and was told that both methods were acceptable and that it
was important to have consistency and transparency. The OIG recommended in 2018 that NDCS
change the way that they measure turnover so that it is measured like the rest of the state
agencies but this recommendation was rejected by NDCS. The reason behind this
recommendation that was shared in last year’s report was that it was based on a review of how
many agencies or businesses track turnover rates, that using this measurement would also make
the comparison between Nebraska’s turnover rate for state correctional positions and other
state’s turnover rates for state correctional positions more of an “apples to apples” comparison.

Vacancies

As stated in past reports, vacancy data for protective services staff is somewhat more difficult to
track due to changes in the way NDCS defines the actual number of vacancies. For this year’s
report, the total number of vacancies as reported to the OIG by NDCS on June 30, 2019 are
contained in the two charts below.

NDCS Vacancies on June 30, 2019
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As mentioned previously, staff are being hired in Omaha to work at TSCI. These staff are
compensated for their driving time and are not required to accept mandatory overtime. Since
they are compensated for their driving time, they are essentially paid for three hours of driving
and five hours of working if they are working an eight hour shift. TSCI has shifted 80 positions

19 This due to there always being a higher number of authorized FTEs that positions actually filled.
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to the special detail. However, since they are only working five out of eight hours these 80
positions are essentially conducting the work of 50 employees. As a result there are 30 vacancies
at TSCI that are unaccounted for in the data. NDCS should begin to account for this in their
vacancy data so that an accurate and complete vacancy picture is provided to policy makers.

NDCS Vacancies on June 30, 2019
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The State of Nebraska also compiles and publishes a quarterly State of Nebraska Vacancy
Report. The latest version of this report is dated June 30, 2019. This report shows every current
vacancy, the date the vacancy took place and salary information for that position. The number of
total NDCS vacancies, according to these reports, has increased during the past year.
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FIGURE 25: SOURCE STATE OF NEBRASKA VACANCY REPORTS
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As shared in the 2019 OIG Annual Report, state law requires NDCS to conduct a full staffing
analysis no later than 2020. This will provide critical information on whether there are other
categories that need additional staff positions. These categories could be in such areas as
administrative support, medical, recreation, maintenance and even higher ranked security and
case management positions.

Health Services Staffing
As reported in the 2019 OIG Annual Report, NDCS had 29 Behavioral Health clinical vacancies
in July 2018 (Figure 26).
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The most recent data shows an improvement in this area as the total vacancies in those areas
were 21 vacancies in June 2019.
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NDCS Recruitment and Retention Efforts

Since 2016 NDCS has attempted a variety of initiatives to impact the recruitment and retention
of staff, including long-term efforts, bonuses, longevity raises, and transporting employees from
one location to another.

As shared in last year’s report, the OIG met with three leaders of NDCS in order to learn more
about their efforts to recruit and retain staff. The following long-term efforts being made by
NDCS were shared during that meeting:

e Leadership Academy for Supervisors: NDCS has established a new training program for
supervisors;

e SMART Goals: Action steps taken to transform NDCS goals into reality. This is a
program initiated in several state agencies in 2018;

e Daily Huddles: NDCS has thirty active huddles consisting of individuals who have been
trained in Lean Six Sigma;°

e Employee Positive Impact Council (EPIC): Each facility holds regular meetings of their
EPIC group that focus on issues such as communication, employee engagement and
improving interactions with the incarcerated individuals in their facility; and

e Process Improvements: NDCS is part of a state agency initiative that is focused on
improving performance by removing waste, reducing variation and working as a team.
Each NDCS employee is required to complete a one-hour online class related to this
initiative.

NDCS has also continued their employee recruitment efforts through advertisements, career
fairs, visiting high schools and recruitment efforts in other settings.

On October 2, 2017, Director Frakes announced two plans that were focused on TSCI and NSP.
The first initiative was aimed at recruitment and provided a $2500 bonus for the first 100
employees hired at those two facilities. The second initiative was aimed at retention and
provided a merit/longevity pay increase for all employees at TSCI. Under this initiative, the
incentive ranged from increases in pay of 2.5% to 10% depending on the years of experience for
the employees. The press release announcing these initiatives stated the following regarding the
Department’s plans on how to pay for these endeavors:

The costs for these initiatives will be managed, in large part, through overtime cost
avoidance. For example, every vacancy the agency fills (and doesn’t have to staff with
overtime), saves $13,000/year. Over the course of a year, staffing essential posts with
overtime at TSCI costs nearly $1,000,000 more per year than if the vacant positions were
filled with full time employees. Process improvement efforts are reducing costs and
providing the ability to reallocate funds to these initiatives.?

It is not clear how NDCS funded these initiatives since overtime did not increase at either
facility.

20 Documents with greater detail regarding these three programs can be found in the OIG 2018 Annual Report
21 NDCS Press Release, October 2, 2017
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On November 17, 2017 Director Frakes shared this statement regarding the recruitment
retention:

The hiring bonus has been well received,” Director Frakes said. “As we give more future
team members the opportunity to take advantage of this benefit, we hope to continue to
decrease the vacancies and reduce the need for mandatory overtime at NSP and TSCI.?2

NDCS eventually filled 96 of the 100 positions that were eligible for the $2500 bonus. 71% of
those staff (68 staff) were still employed on June 25, 2018. As of August 23, 2019, less than two
years later, only 33% of those staff (32 of the 96) were still employed by the Department. In
addition, vacancies and overtime increased at both facilities.

On April 22, 2019 NDCS announced several other efforts to address recruitment and retention.

First, $3,000 bonuses would be provided to the first 100 new employees who stay at least a year
at one of the four prisons that they indicated had the most significant staffing problems: TSCI,
NSP, LCC and DEC. The positions that could receive a bonus included protective services staff
as well as caseworkers, counselors, nurses and other medical providers. At the end of June less
than 50 employees had been hired who would be eligible for the bonus. As of September 9, 2019
NDCS is still advertising using the $3000 bonus.

Second, current NDCS employees would receive bonuses ranging from $50 to $400 if they
recruit a new staff member. A new referral program was announced on July 31, 2019 by NDCS
that will provide for a $3000 bonus to current NDCS employees who successfully refer a new
employee hired as a corporal at TSCI or NSP. This will continue until 100 corporals are hired at
those two facilities. Under this proposal the current employee will receive $500 when the
corporal finishes the Staff Training Academy, $1000 when the corporal finishes their
probationary period, and $1500 when the corporal completes their first year of employment.

Third, supervisors would qualify for bonuses of up to $400 if a worker they supervise remains
with the department at least a year. In addition, new labor contracts that started on July 1, 2019
provided for various longevity and merit pay increases for correctional staff.

In addition, the new contracts with NAPE and the Fraternal Order of Police (the two unions
representing NDCS union staff) were implemented on July 1, 2019. The employees working
under the NAPE contract received a 2% pay raise on July 1, 2019. If they had a satisfactory
performance rating they then received an additional 0.3% pay raise. This will be the same on
July 1, 2020. Some NAPE employees at TSCI, NSP, LCC and DEC received longevity bonuses
that range from a 2.5% increase for one year of service to a 10% increase for ten years of service.
This is not part of the union contract. The pay raises were similar for those under the Fraternal
Order of Police (FOP) contract except that all FOP members received the longevity raises given
to select NAPE members unless the individual did not have a positive performance evaluation.?

22 NDCS Press Release, November 17, 2017
23 Approximately 40 FOP members did not qualify for the additional raises due to their performance evaluations not meeting the
correct standard.
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One other initiative that was started by NDCS to assist staffing levels at TSCI and NSP was the
hiring of individuals at OCC but assigning them to work at those two facilities. It started with 10-
15 staff and they were split between the two facilities. Eventually all of the staff were shifted to
TSCI. Currently there are approximately 70 staff (and ten vacancies) who are transported from
Omaha to TSCI each day. They are paid for the three hours of travel time and work five hours at
TSCI. The immediate impact is that this has provided some relief to the staff at TSCI.

Finally, NDCS undertook two other efforts this past year related to staffing. A project was
undertaken in order to gain a better understanding of issues related to staff retention. A team was
put together by Director Frakes to lead this project. This follows up a past OlIG recommendation
that stated: “Convene a work group on staff retention that includes people in positions
throughout NDCS and individuals from outside NDCS.” Earlier this year, it updated the OIG on
past recommendations and shared this regarding that recommendation:

Retention work group report shared. Project provided information consistent with other
information collecting efforts over the years. Current initiatives to address compensation
and leadership skills consistent with areas identified as being the greatest need.

Last fall, when the OIG learned that the work group was going to be formed Director Frakes was
contacted and asked for more details about the effort. Director Frakes asked the OIG for input on
the group and substantial input was provided by the OIG. As the work group moved forward
with its work the OIG asked for a list of the members and information on their efforts. This
request was denied and after inquiring again with Director Frakes in July 2019 the report from
the group was released a few days later. The report of the work group provided information from
a survey that they conducted with 469 NDCS staff. Among the conclusions in the report were
that wages for some health staff are below market rates and that wage compression between
represented staff and supervisors is an emerging issue.?* The staff who worked on this effort
worked together to develop the questions and to conduct the surveys with the help of other key
staff. They reviewed the results and presented a thoughtful and comprehensive report to Director
Frakes.

NDCS also contracted with Gallup, with support from a private donor, to begin an employee
engagement exercise. 1524 NDCS staff responded to a survey from Gallup that had 12 questions
that measure the most important elements of employee engagement.?® It established a baseline
for future surveys and also provides supervisors with additional tools for increasing employee
engagement. Information on this effort was shared with the OIG in a special briefing led by the
NDCS Director of Human Resources. This is a promising exercise but NDCS needs to utilize it
in the months and years ahead to gain benefits from the exercise.

Wage compression is emerging as an area of concern as a result of the State of Nebraska
providing additional pay and incentives to the unionized, non-salary staff. When this takes place,
salaries for those staff start to catch up to supervisory salaries and when the non-salaried staff
work overtime their pay increases. Meanwhile, the salaried staff may work more than 40 hours
but are typically not compensated for that effort. In addition, NDCS needs to review the salary

24 Attachment A: 2018 Retention Project
3 https://q12.gallup.com/public/en-us/Features
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structure of wardens, deputy wardens, other administrative positions and more to determine how
those rates of pay compare with competitors. It is key that NDCS not only promote the best and
the brightest but that they also are in a position to recruit the best and the brightest from outside
the system. It is encouraging that two wardens were recruited from outside the NDCS system in
recent years,? but the rates of pay for other positions should be reviewed so that they can recruit
for those positions and also retain people in those positions, no matter if they were internal or
external candidates. In 2015, the Director of NDCS was hired and his salary was 51% higher
than the previous NDCS Director. At the time, the pay increase was supported by Governor
Ricketts and explained in a news story regarding his hiring:

Ricketts said he saw no contradiction between his goal of limiting government and the
steep increase in pay for the Department of Correctional Services director. He called
Frakes’ higher salary an “investment” in improving an agency plagued with problems.
Those problems range from overcrowding to early releases of prisoners and a lack of
programs to help inmates change in their lives. “We have to invest prudently and wisely
to make sure we’re doing a better job,” Ricketts said. Getting someone who can chart a
new course for state corrections should help Nebraska slow the growth of government, he
said. It also should help boost public trust in government. “We 're paying Director
Frakes commensurate with his skills and his experience,” Ricketts said.” Frakes has
more than 32 years of experience in corrections, starting as a corrections officer and
moving his way up. He comes from a system that has embraced prison reforms such as
the reduced use of solitary confinement and increased community supervision.?’

The NDCS Director’s salary is now nearly $190,000. Comparable positions in lowa and Kansas
pay approximately $140,000 and $150,000 respectively. Harold Clarke, who leads the Virginia
Department of Corrections, and has led state correctional agencies in Nebraska, Washington and
Massachusetts is currently paid $156,060. The difference in pay between Nebraska and other
states could be used as an example when it comes to paying other salaried positions within
NDCS so that high quality individuals with experience can fill these important positions.

Diversity of Work Force

The 2016 OIG report found that NDCS faced challenges regarding the diversity of their
workforce and that 231 minority employees were employed by NDCS in 2014. This has
increased in the years since and is currently at 315 minority employees, which is equal to 15.2%
of its total employees. For some comparison the percentage of minority employees was only
9.3% in 2011 and was 12.8% in 2017. The number of NDCS minority employees has increased
by over 36% increase since 2014 and NDCS should be commended for this improvement.

26 Both from private prison systems
27 https://www.omaha.com/news/nebraska/new-nebraska-corrections-director-frakes-getting-big-salary-bump-
over/article c837053e-0612-556a-8409-d94c55605af4.html
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As stated in last year’s report, it is key that that NDCS continue to build upon their efforts to
increase the recruitment and retention of minority staff, including staff who speak Spanish and
other languages that are spoken by inmates in the NDCS facilities. One reason for the need for
NDCS to increase recruitment and retention of minority staff is that this can result in building a
pipeline that results in more minorities being promoted into leadership positions in NDCS. There
are few minorities in leadership positions in NDCS.

Tuition Assistance Expenditures for Staff

One of the selling points that NDCS utilizes during employee recruitment is the ability of NDCS
staff to utilize tuition assistance. For at least ten years NDCS has been the state agency that
expends the most amount of funds on tuition assistance. While it is still the top agency in this
regard (Transportation is second just head of Health and Human Services), the amount expended
has recently decreased. Part of this decrease may be due to the fact that parole staff who were
formerly under NDCS now are independent of NDCS.
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Other Ideas

Numerous ideas regarding staffing have been shared with NDCS during the past four years by
the OIG. One suggestion recently made to the OIG was that NDCS consider hiring individuals
who have a criminal history but have made significant changes in their lives and are qualified for
the positions. While there may be some concern about hiring ex-offenders, they would likely
bring a relatable background to their position and be positive role models for incarcerated
individuals. Another suggestion recently provided to the OIG was that when Human Resources
attends job fairs or other employment events that they bring along an actual facility staff member
so that they can be part of the team that is recruiting individuals. These staff would possible be
more relatable to applicants and directly answer questions on what it is like to work as a security
staff member in a correctional facility.

New Normal

In each OIG annual report there have been sections titled “New Normal.” They discussed how
when a situation gradually worsens over time each year becomes a new normal and the view (at
least for some) becomes that it really is not that much worse than last year. However, if one were
to take a step back and compare the current year to the situation five or ten years ago, then one
would see that significant changes have taken place over that time period. Data shows this to be
the case in overtime, turnover, overcrowding and other measurements. The 2016 OIG report
stated the following:

The gradual worsening of these problems highlighted previously is something that needs
to be remembered and focused on as change takes place in NDCS. It is important that
people throughout NDCS take a step back and have a full understanding of the changes
that have taken place over a period of five, 10 and even 20 years. This applies to vacancy
rates, overtime rates, overcrowding, and turnover rates. NDCS, the Legislature, and
other interested parties must look at change over a period of more than one or two years
in order to accurately assess actual differences within NDCS.?

As stated in past reports, this continues to be the case with NDCS.

28
http://nebraskalegislature.gov/FloorDocs/104/PDF/Agencies/Inspector_General of the Nebraska Correctional System/600 201
60915-141014.pdf (pages 19-20)
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NSP AND TSCI UPDATES

The two facilities with the most significant staffing challenges, as seen in previous data in this
report, are TSCI and NSP. However, there are some differences between the two facilities.
During the past several weeks there have been many times that both facilities have been
operating at or below minimum or critical staffing levels When this happens the operation of the
facility is impacted and results in many things, including visitation not taking place, gyms,
library and education areas not being opened, meals being delayed, programs not taking place,
and delays in medication being provided to inmates. It is also important to note that one
significant difference between the two facilities is that TSCI is operating near the capacity it was
designed to hold. NSP is operating at approximately 190% of its design capacity, making it a
much more crowded facility.

Experience matters when it comes to correctional staff positions. This was made clear in 2015
after the first riot at TSCI. NDCS hired Tomas Fithian from the Washington Department of
Corrections to conduct and write a critical incident review of the riot. Mr. Fithian wrote:

TSCI maintains a higher than normal vacancy rate. This review identified that 60
positions out of a total of 431 authorized are considered true vacancies, which drives
significant overtime, recruitment, and retention issues...It is important to note that of the
210+ custody staff that are employed at TSCI, over 35% have less than two years of
NDCS experience. Including custody staff with a hire date of 2013 to 2015, the
percentage grows to nearly 45%. The impact on facility operations, including consistency
and standardization, is greatly impacted by a large percentage of inexperienced staff.2®

In August, the OIG requested and received staffing information from TSCI and NSP.

At NSP, 118 of the 561 authorized positions at NSP are vacant (84 of the 324 protective services
positions are vacant). Of the 240 protective services staff that were then employed at NSP,
slightly over 35% had less than two years of NDCS experience. This is the same inexperience
level found by Mr. Fithian at TSCI prior to the riot.

At TSCI, 96.5 of the 409.5 total positions at TSCI are vacant. There are currently 69 protective
services positions vacant (169 filled out of 238) that are based in Tecumseh. Understanding this
does get a bit tricky because 80 protective services positions for TSCI are actually classified
under OCC and are the special detail positions that drive to Tecumseh each day and work
approximately five hours of their eight hour shift as they receive compensation during their
commuting time. At the time of the request, 69 of those 80 positions were filled. As a result, in
total there are 318 protective services positions and there are 78 vacancies.* Mr. Fithian found
that prior to the 2015 riot, 35% of those positions had two years or less of experience. That has
now climbed to 48%, which is primarily due to the fact that 62 of the 69 OCC Special Detail
staff have less than two years of experience.

At NSP there are other issues that have arisen including:

29 2015 Fithian Report, pages 29-30
30 As noted previously, since those 80 OCC Special Detail positions don’t work eight hours at the facility they are actually more
comparable to 50 positions and that results in an additional 30 vacancies.
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e The law library is closed repeatedly at NSP. The Ombudsman’s office has proposed
having tablets available with law library materials on them that inmates can check out.
The OIG has proposed having computers in each unit that have law library access.
Neither of these suggestions that are aimed at assisting the inmate population have been
accepted by NDCS;

e One inmate wrote: “It is hard to get the case workers and case managers to effectively
perform their duties of helping people advance through the system because they are
consistently forced to perform other duties such as custody staff, which overworks them
and stresses them out and takes away from the normal tasks of their assigned duties;”

e A new 100 bed dormitory is being constructed at NSP. This will take additional staff to
monitor the project and to work with the contractors;

e Requests for protective custody increased in August to approximately 45 inmates;

e Experienced staff have shared concerns about interns and trainees being placed in
housing units without appropriate experience, training and supervision;

e Medical travel orders have been cancelled or postponed due to a lack of staff; and

e The number of misconduct reports dismissed because they are not heard within the seven
day period as required in NDCS policy is much higher than in other facilities. For
comparison, this happened 173 times in July 2019 at NSP but only 25 times at LCC
during that same month.

Last October, the OIG submitted a supplemental report on NSP due to concerns about staffing,
housing, and other issues within the facility. The report discussed positive and negative
developments at the facility, as well as challenges to operating it as NDCS would like to operate
it. Several observations and recommendations were made to NDCS in the report.

One observation shared that information on the disproportionate share of NDCS inmates in
Housing Units 2 and 3 at NSP who were black inmates. The charts below show what that data
was a year ago and what it is today. The numbers are basically the same. Additional reviews of
the population in Housing Unit 4B, which is a modified operations unit that is not considered
restrictive housing yet has a lot of the features of a restrictive housing unit, and the Segregation
Unit, which is a restrictive housing unit that was built in the 1950s, also reveal some issues with
disproportional populations.
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Race of NSP Housing Units 2 and 3
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Other observations included:

The unemployment or underemployment of those in the Housing Units 2 and 3;

The impact, perceived or otherwise, of the tightening of the yard and movement
restrictions;

The potential need for a detoxification center at NSP which would allow for substance
abuse users to voluntarily check themselves in to sober up and thereby reducing the
demands of drugs within the facility;

The need for increased access to the law library; and

The need for involvement and communication between administration and staff who have
“boots on the ground” and have to carry out changes.

The recommendations made to NDCS by the OIG in the report included the following:

1)
2)
3)
4)
5)

6)
7)

8)
9)

Currently, staff at the Tecumseh State Correctional Institute have the opportunity to be
paid more for merit and longevity reasons. This pay program should be provided to staff
at NSP in an effort to reduce turnover and vacancies.

NDCS should review options related to the conversion of the external housing units into
programming space and construct new minimum housing units that are rehabilitative and
more efficient.

Review the need to construct a second indoor recreation area for the facility.

Place cameras in identified “blind spots” in the Internal housing units and review security
camera needs throughout the facility.

Review the use of the kitchen area in internal housing units and determine whether they
can be used as a vending area or a recreation area.!

Provide for access to a law library computer in Housing Units 2 and 3.

Develop a plan in the near future to address the nursing shortage. (Review past OIG
recommendations if necessary.)

End double bunking in restrictive housing so that the ACA standards will be met.
Convene a short-term work group consisting of unit staff and inmates to discuss other
options for creating day room space or out of cell opportunities within a living unit or
connected to a living unit.

10) Establish a goal to “right-size” Housing Units 7 and 8 so that they can function in a safe

and productive manner. If these facilities had 100 men in them instead of 200 men the
environment would be much better for the staff and the inmates.

11) NDCS and the OIG should work together to conduct similar assessments of other state

correctional facilities.3?

NDCS responded to the recommendations in July 2019 and the OIG issued a response to those
responses in August 2019.%3

31 These are areas across from the staff offices in Housing Units 1-5 that were originally designed to serve food to the population.

32

https://nebraskalegislature.gov/FloorDocs/105/PDF/Agencies/Inspector General of the Nebraska Correctional System/679 20

181011-082108.pdf (page 25)
33 Attachment B: 2018 NSP Supplemental Report Recommendations Spreadsheet and NSP Report
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In the fall of 2018 NDCS announced that they would be requesting $15.2 million from the
Legislature in order to expand the food preparation and dining area at NSP, as well as to increase
programming space. This would have had an impact on the design capacity of the facility as well
as the ability to deliver additional programs. However, this request was removed from the NDCS
budget request and replaced with a request to construct a 384 bed high security unit at LCC at
close to $50 million.

September 2019 NSP Lockdown

On September 4, 2019 Director Frakes announced that he was “taking a no-holds-barred
approach to stemming a recent uptick in assaults, drug exposures and contraband at the Nebraska
State Penitentiary. The entire facility has been placed on lockdown since this morning.” He also
stated, regarding the lockdown, “That will continue to be the case until further notice. During
this time we will have staff members doing organized and intensive searches of housing units,
looking specifically for alcohol, drugs, weapons and cell phones.”*

On September 6, 2019 NDCS announced that the lockdown had ended and that the facility would
step down to modified operations, meaning there would be limited and controlled movement
within the facility. NDCS announced that “The penitentiary went into lockdown on Wednesday
morning so that organized and intensive searches could be conducted of cells, restrooms,
dayrooms and other spaces.” Director Frakes also said, “The decision to shut down activity
across the facility was not spurred by any single incident. But, there was no doubt that strong and
direct action needed to be taken based on the number of recent assaults and discovery of
contraband.”®®

The OIG visited NSP on September 6™ during the lockdown and observed cell searches in
Housing Unit 3 and visited with staff in Housing Unit 4 and inmates in Housing Unit 5. As the
OIG left NSP, two staff were discussing the searches and one was expressing his discontent with
the fact that only part of Housing Unit 6 was searched before the inmates were allowed
movement in that unit. Later that day, the OIG was contacted by staff members who expressed
their concern that parts or all of some of the housing units had not been searched. The OIG was
able to verify these concerns and on September 11" the OIG contacted NDCS and asked for their
position on why those searches did not take place. They responded on September 12" by sharing
that:

For safety and security reasons, the agency does not provide specific details on areas searched,
when they are searched, how they are searched or why. Security strategies are shared on a need
to know basis. This is necessary for good security management.

It is concerning that the entire facility was not searched and that entire housing units were not
searched after NDCS publicly shared all of their concerns about the status of that facility and the
negative impact that contraband was having at the facility. It is also concerning that NDCS
acknowledges that they didn’t search those units but then states that it was part of their security
strategy. It is difficult to comprehend how not searching entire housing units is a strategy that
leads to a more safe and secure facility, for staff, inmates, and ultimately the public.

34 Attachment C: September 4, 2019 News Release
35 Attachment D: September 6, 2019 News Release
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One final note on the lockdown. Information provided to the OIG regarding the status in Housing
Unit 2 shared that even though the lockdown for the facility ended on September 6" it wasn’t
until September 9" that things returned to normal for those in that housing unit. According to this
individual, on September 6", 7" and 8" only 14 inmates were allowed to shower each day.
During the non-shower times inmates were kept in their cells with no access to common phones,
the email kiosk, hot water, ice or the microwave. Each meal was served in their cell. Housing
Unit 3 had a similar experience. On September 7" and 8" the inmates in those two housing units
were able to observe that inmates in Housing Units 1 and 5 were allowed movement, day room
time, and access to other parts of the facility. The OIG will follow-up on this information in the
weeks ahead.>®

As was previously shared, the incidents leading up to the lockdown in September 2019 were not
unusual. However, it is important to revisit a part of the 2019 NSP Supplemental Report
regarding an assessment that was completed by a former NDCS official at the request of Director
Frakes. As shared in the supplemental report, the assessment included the following:

e The staff member was instructed to conduct an assessment of NSP due to the
overwhelming challenges regarding staff vacancies, inmate unruliness, low morale, and
overall issues plaguing NSP;

e Staff interviewed ranged in age from 19 to 61 years old and service time ranging from 6
months to 28 years;

e Six inmates were interviewed during the process;

e Four themes emerged during the staff conversations:

o Training;

o Team consistency;

o Treatment of inmates; and

o Leadership.

e Two themes emerged during the inmate conversations:

o Consistency between shifts; and

o Treatment of inmates.

e Four findings and accompanying recommendations were made to Director Frakes and
Deputy Director Sabatka-Rine as a result of these efforts:

o Training: Staff relayed that training that they received at the Staff Training
Academy is not relevant to what is endured once they graduate and go to a
facility. More than often, a new hire is placed in the control center without any
training and remains there for one to two weeks. Senior officers, Sergeants and
Lieutenants also do not feel that it is their responsibility to teach, coach and
mentor new hires, so new hires feel secluded from the team.
RECOMMENDATION: Recommend that NDCS find the best Sergeants and
Lieutenants across the agency, bring them to NDCS (compensated) as a
mentorship program to teach, coach and train supervisors.

36 On September 13-14™, NSP again went into modified operations due to operating below their critical staffing level. Housing
Unit 4 was again shutdown. Visitation was cancelled. The library and gym were closed. NCYF ran below their minimum staffing
level due to staff being sent to NSP. CCC-L also operated below their minimum staffing level due to having to send staff to a
hospital to guard a NSP inmate. Staff at OCC were required to stay past their shifts due to staff being sent to NSP from OCC. It is
unclear if anything else was impacted as NDCS had not notified the OIG despite a previous agreement to do so. This was all
information obtained through various sources by the OIG.
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o Team Consistency: Every staff member that was spoken to relayed that going to a
team concept would alleviate a large portion of issues and challenges. Rather
than having many utility posts, where an officer works in different housing units
daily, maintain a team concept, where all three shifts are the same individuals.
This creates trust amongst the officers, consistency within the team, and will
assist with maintaining order and discipline among the inmates, which was also a
complaint from the inmate population.

RECOMMENDATION: Recommend that NDCS try a pilot program of the team
concept. It had been done in the past and according to senior staff it worked
categorically well.

o Treatment of Inmates: This finding was found between staff and inmates.
Although I did not find any incident reviews (staff did say they did write it up),
there are some staff who purposely treat inmates poorly and provoke inmates to
conduct bad behavior. One incident described in the assessment was quite
alarming but several staff and inmates shared that this was the norm throughout
NSP.

RECOMMENDATION: Again, recommend a mentor program to alleviate this
happening in the future. One example would be that NDCS initiate a mentor
program based off the military program of assigning a 'sponsor’ that would meet
with new hires going through the academy at week two. This sponsor would be
the primary point of contact for the new hire in the facility they would be assigned
to and stay with them during the entire training or probation period.

o Leadership: This was the main theme throughout every discussion with staff that
if remedied, would alleviate most, if not all the challenges NSP and NDCS face.
Supervisors do not take the time to teach, coach, or train new hires, or sustain the
training of senior staff. It is their opinion (field staff) that there is no leadership,
only supervisors and managers. This permeated the facility to take on the role of
coming to work, doing the minimal amount required and then go home.
RECOMMENDATION: Revise curriculum of the Leadership Academy to
concentrate on senior leaders. Focus on taking care of staff, showing concern for
their well-being, promoting professional development, along with focusing on
internal development to make the individual a better leader. Also, recommended a
mentgrship program where NDCS brings the best leaders across the agency into
NSP.%’

As shared last year, the OIG finds this to be a credible assessment and that the recommendations
appeared to be sensible strategies aimed at addressing the identified problems. The OIG would
recommend an expansion of the recommendation that NDCS bring in the best Sergeants and
Lieutenants across the agency as a mentorship program by also including Majors and utilizing
former staff to assist in that effort.

There are some steps being taken at NSP that are encouraging. They recently held a job fair in
their parking lot and did an excellent job of marketing it. This brought in some possible

37

https://nebraskalegislature.qgov/FloorDocs/105/PDF/Agencies/Inspector General of the Nebraska Correctional System/679 20
181011-082108.pdf (pages 21-23)
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candidates for their facility. Their executive staff meet with new hires and staff during the staff
training period and have also been speaking and recruiting at local colleges and other settings.
There are also signs of stabilization and improvement in higher ranking security positions.

While most of this section is focused on NSP, it is clear that the OIG should conduct a similar in-
depth review of TSCI sometime in the next year.
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STAFF SURVEYS

The OIG has made use of the Google survey format to distribute a number of surveys to NDCS
staff since December 2015. The surveys were never considered scientific. The true goal of these
surveys was to collect much needed information and insight from those surveyed. The surveys
found that many staff felt NDCS was not heading in a positive direction, that they did not look
forward to going to work on most days, that they would not recommend a job at NDCS to a
friend or family member, that the Legislature did not support NDCS employees and many other
views. The surveys accomplished their goals and more.

This year the OIG did not send a survey to staff at NDCS primarily due to the amount of time
that it takes to conduct such a survey and that NDCS was conducting two separate employment
surveys. However, the surveys were highly valuable and this tool may be utilized in the future by
the OIG.

In the 2018 OIG Annual Report, the OIG recommended that staff should be surveyed to see if
the responses and results of the OIG survey were consistent with a past NDCS survey. Reasons
for this recommendation included that research has shown that employee surveys are good tools
for engaging employees since they provide employees with a chance to be heard. As mentioned
previously the NDCS Retention Work Group did conduct something along those lines when they
surveyed 469 NDCS staff in 2018/19.
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INMATE POPULATION

As mentioned previously in this report, the overpopulation of NDCS correctional facilities
continues into 2019. As of August 2019, NDCS was operating at approximately 157 percent of
design capacity.® This is the same rate as a year ago but it is important to note that the
population actually has increased by over 200 inmates but the system added 160 female
community corrections beds. According to this measurement it remains one of the most
overpopulated state correctional systems in the country. As a refresher, design capacity is the
actual number of people a correctional facility was designed to serve, and provides a clear and
absolute standard by which to measure a prison system’s actual capacity (or degree of over-
capacity) relative to the number of inmates that the system was designed to handle. These

numbers in turn are a strong indicator regarding the system’s ability to adequately manage and
serve its inmate population.

The charts below show the gradual increase in the total population of inmates under the
jurisdiction of NDCS, as well as the change in the design capacity under which the system has
been operating. NDCS is expected to release new population projections by the end of 2019 due
to signing a contract with a company to provide those projections. These projections will be
important due to the fact that 384 new beds have been funded for LCC and an additional 100
beds have been funded at NSP. The projections will likely enable policy makers to determine
whether any impact regarding design capacity will be realized. In other words, will the
population continue to grow at a rate higher than those 484 beds? If so, then the system would
actually be more crowded at the end of the construction of those beds. These projections will
provide important and much needed information for NDCS and policy makers.
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FIGURE 34

38 This accounts for the 85 individuals who were state inmates but were residing in county jails.
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NDCS Design Capacity Rate History

(including county jail placements)
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Recent populations at the facilities range from 57 at the Nebraska Correctional Youth Facility

(NCYF) to nearly 1400 individuals at NSP. The corresponding design capacity has a range of
84% at NCYF to over 300% at DEC.
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FIGURE 36

51|Page



Current Design Capacity Operation
of NDCS Prisons
(August 2019)
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FIGURE 37

Marshall Lux, the former Ombudsman, used to separate out the adult male facilities that hold
minimum to maximum custody inmates and group them. He did this to see what design capacity
they were operating at as they contained most of the inmates in the system. As the charts below
indicate, the initial grouping of these facilities show that they are operating at 165% of design
capacity. However, when TSCI is taken out of the equation (since it is nearly impossible to
operate them above 100% of their design capacity) this increases to nearly 200% of design
capacity for the remaining facilities. The two facilities that currently hold female inmates are
NCCW and CCC-L (160 beds of the total beds in that facility). In August 2019, when the two
facilities are combined, they were operating at slightly above 90% of design capacity. This is
mainly due to the fact that about half of the female beds at CCC-L at the time were empty.

Design Capacity of Adult Male Facilities
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FIGURE 38
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Design Capacity of Male Facilities without TSCI

(Minimum to Maximum)
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Incarceration Rates

As explained in the 2018 OIG Annual Report, there has been a perception on the part of some
that since Nebraska’s correctional system is overcrowded that Nebraska must be incarcerating
individuals at a higher rate than other states. Last year’s report shared that Nebraska had the 14"
lowest incarceration rate in the nation in 2016. In 2017 this shifted slightly to the 15™ lowest
incarceration rate even though the number of people incarcerated in state prisons per 100,000
residents decreased from 283 individuals to 273 individuals. The national average was 471
people incarcerated per 100,000 residents in 2016 and this decreased to 440 people incarcerated
per 100,000 residents in 2017.%° Nebraska has a lower incarceration rate than any of its bordering
states.

Prison Incarceration Rates per 100,000
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FIGURE 40: U.S. BUREAU OF JUSTICE STATISTICS FOR 2017

39 www.sentencingproject.org
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While Nebraska does compare well against our neighboring states there are other states that do
have significantly lower incarceration rates. Reviewing the systems of those states may be worth
the effort as incarceration rates are part of the prison population equation.

Prison Incarceration Rates per 100,000
Residents
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FIGURE 41

Within incarceration rate data there are discrepancies found when comparing different groups of
people. Men are traditionally incarcerated at a much higher rate than women. Nebraska has the
10" highest racial disparity when comparing incarceration rates of black and white individuals.
In Nebraska, a black individual is incarcerated at a rate 8.4 times higher than a white
individual.*° This is a slight drop from 2016 when it was 8.7 times higher. Nebraska had the
same ranking for each of those two years (28" highest racial disparity) when comparing
incarceration rates of Hispanic and white individuals. In Nebraska, a Hispanic individual is
incarcerated at a rate 1.2 times higher than a white individual.**

Nationally, prison and jail incarceration rates have continually grown for over four decades. The
growth in these rates can be found in the next chart.

40 1hid.
41 bid.
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Nebraska’s prison and jail incarceration rates
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When examining the changes in incarceration rates and prison population researchers will also
compare these statistics to crime rates. The Nebraska Crime Commission tracks crime rates in
Nebraska going back to 2000. These crime rate statistics include six measurements: Actual Total
Offenses, Actual Violent Offenses, and Actual Property Offenses, and the number of each of
those types of offenses per 1000 people living in Nebraska. The 2018 OIG Annual Report
utilized data from the Commission from 2000, 2005, 2010, 2015 and 2017. Generally the crime
rates decreased during that period, but have increased in the last few years, especially so in the
cases of violent crime rates. The data for 2018 is not yet available but there is value in sharing

the data from last year’s report regarding Nebraska’s crime rates.

Total Offenses
80000 69048
70000 64090
60000 52309
48645
50000 46593
40000
30000
20000
10000
0
2000 2005 2010 2015 2017
FIGURE 43

55|Page



Total Offenses per 1000 Population
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Property Offenses
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Correctional System Overcrowding Emergency Act

The Correctional System Overcrowding Emergency Act was enacted into state law in 2002 and
the specifics for how it would be administered are found in Neb. Rev. Stat. § 83-962, which
reads as follows:

83-962. Correctional system overcrowding emergency; Governor; declaration; when;
effect.

(1) Until July 1, 2020, the Governor may declare a correctional system overcrowding
emergency whenever the director certifies that the department's inmate population is
over one hundred forty percent of design capacity. Beginning July 1, 2020, a correctional
system overcrowding emergency shall exist whenever the director certifies that the
department's inmate population is over one hundred forty percent of design capacity. The
director shall so certify within thirty days after the date on which the population first
exceeds one hundred forty percent of design capacity.

(2) During a correctional system overcrowding emergency, the board shall

immediately consider or reconsider committed offenders eligible for parole who have not
been released on parole.
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(3) Upon such consideration or reconsideration, and for all other consideration of
committed offenders eligible for parole while the correctional system overcrowding
emergency is in effect, the board shall order the release of each committed offender
unless it is of the opinion that such release should be deferred because:

(a) The board has determined that it is more likely than not that the committed
offender will not conform to the conditions of parole;

(b) The board has determined that release of the committed offender would have a
very significant and quantifiable effect on institutional discipline; or

(c) The board has determined that there is a very substantial risk that the committed
offender will commit a violent act against a person.

(4) In making the determination regarding the risk that a committed offender will not
conform to the conditions of parole, the board shall take into account the factors set forth
in subsection (2) of section 83-1,114.

(5) The board shall continue granting parole to offenders under this section until the
director certifies that the population is at operational capacity. The director shall so
certify within thirty days after the date on which the population first reaches operational
capacity.

In the 2016 OIG report, the OIG made a recommendation to NDCS to “Work jointly with the
Office of Parole Administration (now the Division of Parole Supervision) and the Board of
Parole to present a plan to the Governor and the Legislature detailing how a correctional system
overcrowding emergency would be administered.” The same recommendation was made in the
2017 OIG report. The Legislature passed a law (LB 841) during the 2018 legislative session that
required the development of that report by NDCS, the Division of Parole Supervision and the
Board of Parole to describe how the emergency would be administered. The report was issued in
December 2018. It was a short report with little to no data or information about future needs
should the emergency be declared. It also provided the Legislature and the public with no idea
regarding what the impact would be if the emergency was declared and carried out.*? The report
gives the impression that there will be no change as a result of the declaring of an overcrowding
emergency on July 1, 2020.

The next table provides additional data on the potential impact of the implementation of the
overcrowding emergency. If the population of NDCS is at the same level in July 2020 as it was
in August 2019, 1133 inmates (if the county jail inmates were in the state system) would have to
be released to reach 125% of design capacity. In order to reach 140% of design capacity 603
inmates would have to be released.

42 Attachment E: NDCS/Board of Parole December 1, 2018 Report
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Aug-19

Design Capacity 3535
County Jail Inmates 80

NDCS Facilities Population 5472
Total Inmates 5552

% of Design Capacity (without county jail) 155%
% of Design Capacity (with county jail) 157%

Inmate Population at 140% of Design
Capacity 4949

Number of inmates that need to be
decreased to reach 140% of design
capacity (including county jail) 603

Inmate Population at 125% of Design
Capacity 4419

Number of inmates that need to be
decreased to reach 125% of design 1133
capacity (including county jail)
FIGURE 49: OVERCROWDING EMERGENCY DATA

One other data point that needs to be discussed is the number of inmates actually eligible for
parole. This number is always changing but on September 12, 2019 there were 893 inmates past
their parole eligibility date. The Board of Parole has had the opportunity in nearly every one of
those cases to place those individuals on parole in the past. Some may have been placed on
parole but had their parole revoked. The rest have yet to be approved for parole. When the
overcrowding emergency is declared, it is likely that the Board of Parole will take a longer look
at these individuals but there may be a reason that they have not previously been placed on
parole.

Population Goal

Past reports have discussed the need by policy makers to determine the population goal for the
state correctional system. Is the goal 150%, 140%, 125% or even 100% of design capacity? The
2017 OIG report stated that:

“Even at 140% of design capacity, the system will remain stressed and overcrowded.
According to the Bureau of Justice Statistics, even if Nebraska reached a population level
of 140% of design capacity, it would still be the fifth most crowded system in the United
States. ”

There would be many benefits related to reducing the population, many of which have been or
will be described in this report. Reducing the overcrowding situation would not only make
Nebraska’s prison system more manageable and likely more safe, but it would also provide more
beneficial outcomes for those who are in the correctional system and eventually leave the system
and reenter society.

59|Page



FACILITIES

New Construction

During recent legislative sessions the Department has received funding for multiple building
projects.

1.

In September 2017 a 100 bed dormitory at the Community Corrections Center—Lincoln
(CCC-L) was finished. It cost $1.55 million and produced a building that is 7488 gross
square feet. At this time, it serves men who are on work release. It typically stays close to
its capacity.

A 160 bed addition to CCC-L was finished in 2019. It is a unit for women in community
custody and also has separate offices, classrooms, cafeteria and a visitation area. An
appropriation of $26 million was provided for the project and the building is 57,018 gross
square feet. This consolidated all female community corrections beds, meaning that there
are no female community corrections beds in Omaha. It currently houses approximately
100 women.

A $75 million project at DEC and LCC was funded in 2017. It will establish a Reception
and Treatment Center that will connect the Lincoln Correctional Center (LCC) and the
Diagnostic and Evaluation Center (DEC). It will include a 32 bed skilled nursing facility
that will be used for seriously or chronically ill inmates, and will primarily replace the
skilled nursing facilities at DEC and NSP. It will also include a 32 bed secure behavioral
health unit that will be intended to meet the needs of inmate with acute mental health or
behavioral health needs. The inmates who will reside in this unit will likely be moved
from a mental health treatment unit at LCC. The expansion will also include a new
kitchen for the two facilities as well new space for administrative and staff support,
visitation, intake and release, and other custody operations.*?

Using funds that went unspent for the 160 bed unit at CCC-L NDCS will build a 100 bed
minimum security dormitory at NSP in the future. Ground was recently broken on this
project and it should be finished in 2020.

The Legislature appropriated $49 million during the recent legislative session to fund a
384 bed high security unit at LCC. Ground has yet to be broken on this project.

Existing Facilities

As explained in the 2018 OIG Annual Report, each of the ten correctional facilities face
challenges with the way that they are currently constructed. Some of them have an antiquated
physical plant that presents challenges to maintaining safety and security. Others have significant
overcrowding issues and several have building maintenance issues.

43 https://corrections.nebraska.gov/sites/default/files/files/41/fy17_strategic_plan_progress _report 0.pdf (pages 18-19)
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NDCS is facing a maintenance backlog of over $60 million in projects.** This presents additional
challenges since NDCS is only addressing a small fraction of those projects each year. As the
facilities continue to age, even more infrastructure issues will emerge which will add to that
backlog.

There are also numerous core support needs for facilities throughout the system. These include
such needs as recreational space, educational classrooms, dining and food service areas,
visitation space, offices, programming space, work sites and many other needs. Many
recreational spaces are severely overcrowded and NCCW, a facility that houses minimum,
medium and maximum custody female inmates, does not have an indoor recreation area. There
are many other examples of needs throughout the system.

Future Projects

In the September 2016 update of the NDCS Strategic Plan, NDCS laid out a number of projects
that could be considered in the future. These were described in the 2018 OIG Report and can be
found on pages 48 and 49 of that report. They will also be included later in this report. One
project that was not included in that list but that NDCS originally requested funding for last year
was a $15 million project to update and expand many core support areas at NSP. At the time of
the request, NDCS shared the following information regarding the request:

The NSP expansion project will address food preparation and dining needs for the
population. It will provide additional programming space to replace temporary
structures that were built more than 30 years ago. The expansion of infrastructure and
programming opportunities provides improved engagement by the population, leading to
greater reentry success.*

This request was rescinded in January 2019 by NDCS.

Right-sizing

If NDCS does make a decision to request additional beds in the future, they should attempt to
“right-size” other facilities. In order to “right-size” a facility beds would be removed so that it
would begin to operate at the size it was intended to operate. For instance, if rooms at CCC-O,
CCC-L and OCC housed four men instead of eight men the facility and the staff could provide
much better oversight and support for those who reside there. The same can be said at most every
male facility throughout the system except for TSCIl and NCYF.

4 According to the Legislative Fiscal Office the total maintenance backlog is $61,946,129 which includes: Deferred Repair
$45,061,239; Energy Conservation $2,401,760; Fire/Life Safety $5,648,630; ADA $2,334,500; Corrections Capital Program

913 - Security System Upgrades $2,500,000; and, Corrections Capital Program 914 - Infrastructure and Maintenance $4,000,000.
45 https://www.corrections.nebraska.gov/ndcs-submits-biennial-budget-request-and-strategic-plan-reduce-agency-turnover-
improve-parole (September 17, 2018 NDCS Press Release)
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ASSAULTS AND CAMERA COVERAGE

During the past few years, the issue of inmate-on-staff assaults has emerged as a significant
concern as public awareness regarding the assaults increased. In the past, data provided by
NDCS indicated a consistent increase in staff assaults and a decrease in inmate-on-inmate
assaults. In the last two OIG Annual Reports concerns were expressed about the accuracy of the
inmate on staff assault data. NDCS has agreed to report all staff assault to the OIG but there have
been many occasions when this did not take place. However, it is the view of the OIG that this is
not intentional but rather that there are systemic problems associated with the reporting, inputting
and sharing of these incidents. In addition, the assaults are typically broken down into three
categories, including “Serious Injury.” Cases have been shared with NDCS about individuals
who the OIG believes meet the definition of serious injury but are not reported as having
received such an injury. The data recently reported to the OIG by NDCS indicates that during the
past three fiscal years inmate on staff assaults have decreased from 232 to 146 through the first
11 months of the most recent fiscal year.*®

In the past, NDCS had data on inmate on inmate assaults. In fact, as inmate on staff assaults were
increasing NDCS pointed to a decrease in inmate on inmate assaults as a positive step. During
the past two years NDCS has not been able to provide any data on these assaults to the OIG due
to not allocating staff time to review reports related to those assaults. Inmate on inmate assaults
are key indicators of a facility’s health and should be accurately reported to the OIG and policy
makers.

The OIG, as a result of having access to the NDCS information system and due to the reporting
of many assaults to the OIG by NDCS Central Office, does continually review reports and videos
of assaults on staff and inmates. The most accurate source of the actual events of the incident are
when it is captured on a body camera. A staff member’s body camera has close up video and
audio of the incident. The institutional cameras do not have audio. In addition, the OIG, as
expressed in past reports, has learned that there are many blind spots in facilities where the
institutional cameras do not cover specific areas. A specific recommendation was made to NDCS
by the OIG regarding areas of housing units at NSP. These have yet to be addressed. An incident
recently took place in one of the blind spots previously shared by the OIG and important parts of
that alleged assault were not recorded. A few weeks later, another serious assault took place at
NSP and only a few seconds and portions of that assault were able to be viewed. The events
leading up to that assault were not captured nor was the most serious part of that assault.

To assist with the accurate capture of inmate on inmate and inmate on staff assaults, NDCS
should continually enhance their efforts to cover blind spots in their facilities with their
institutional cameras and increase the use of body cameras. Currently, LCC does not have any
body cameras in their facility. However, they have units in which there are frequent incidents
with inmates who are suffering from a mental illness. Body cameras in those settings would
likely assist the facility in not only capturing those incidents, but also in training staff on how to
better respond to, as well as de-escalate potentially volatile situations.

46 Attachment F: NDCS Staff Assault Chart, July 24, 2019
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RESTRICTIVE HOUSING

The 2018 OIG Annual Report contained over 20 pages of information on restrictive housing. It is
an excellent resource on restrictive housing history and practices in Nebraska.

NDCS Restrictive Housing Report

Nebraska state law requires NDCS to issue an annual report regarding restrictive housing no later
than September 15" of each year. The 2018 report included a large amount of information on
restrictive housing practices, including relevant data.*” The 2019 report was released on
September 13, 2019 and is similar in nature to the 2018 report.*® A quick review of the report
found that it a good resource that should be reviewed by those interested in this important issue.
The OIG has requested a meeting with NDCS staff responsible for the report later this fall to
discuss the contents.

Legislatively Created External Restrictive Housing Work Group

An external work group was created in 2015 thru the passage of Legislative Bill 598. The group
has been led by Director Frakes since their first meeting on September 15, 2015.%° In the past
three OIG reports concerns were expressed about this group not having the impact that the
Legislature anticipated when it came to advising NDCS on policies and procedures related to
restrictive housing practices. Members had left the group and the number of people attending the
few meetings of the group had dwindled. There also was little overlap between the work of the
Internal Restrictive Housing Work Group and the external work group.

As a result, the OIG worked with the Nebraska Legislature to amend the membership of the
group, adjust some responsibilities and sunset the work group on December 31, 2021. The
membership will now include six external members instead of four plus one non-voting member
from the Legislature’s Judiciary Committee. It also eliminated NDCS positions that had no role
in restrictive housing. As this was taking place in the Legislature, the Work Group had their first
meeting of 2019. At the meeting, Director Frakes changed the format of the meeting. In the past,
he invited all attendees to participate and have a seat at the table. At this meeting, only official
members were allowed to sit at the table and participate in the meeting. The next meeting was
held the week before the law went into effect so only the four external members were a part of
the meeting, along with the NDCS staff members.

At that meeting, Director Frakes announced that he planned to update the rules and regulations
for restrictive housing. These went into effect in 2016 and have not been changed since that time.
The OIG has previously submitted suggestions for possible changes to these rules and
regulations, including:

e Further defining the programming plan (for those in restrictive housing) by adding: “As
much as possible, programming shall be focused on the individual needs of the inmate in
the restrictive housing setting. Having a program that is focused on the specific needs of

47 https://nebraskalegislature.gov/FloorDocs/105/PDF/Agencies/Correctional _Services Department_of/602 20180917-

123641 .pdf
48 hitps://nebraskalegislature.gov/FloorDocs/106/PDF/Agencies/Correctional _Services Department_of/602 20190913-

170633.pdf
49 This was the first corrections-related meeting attended by the OIG.
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that individual will allow them to reenter general population more quickly and more
successfully, as well as stay in general population in the future.” This language would
establish an emphasis on specific and individualized programming for inmates in
restrictive housing instead of a one size fits all programming approach where an inmate
might take the same program over and over and over again;

Add a definition of “closed custody” since that has not been defined;

Expand the definition of active STG (active involvement in a gang) so that “active”
means X number of days of active gang involvement instead of having it be open-ended,;
Establish a peer mentor program in at least three facilities by no later than July 1, 2020;
Add language regarding the MDRT process that would state: "The MDRT shall vote on
each decision and the vote shall be a part of the restrictive housing record of an inmate so
that the Director and other LTRH participants are able to better understand the decision
that was made by the MDRT." Currently no vote is recorded or accounted for, when, by
having such a record the Director or other parts of the LTRH system will be able to better
understand whether or not there was consensus among the MDRT;

Add additional language that states the following: "If a living unit within a correctional
facility does not allow inmates to be out of their cell for an average exceeding six hours
per day over a five day period than that living unit shall be designated as meeting the
definition of a restrictive housing. Once that designation is made the living unit shall
follow all regulations related to restrictive housing and any data that is collected for other
restrictive housing units will also be collected for this living unit. Once a living unit that
receives this designation allows inmates to be out of their cell for an average exceeding
six hours over a five day period the designation shall be removed. The applying and
removing of this designation shall be reported to the Deputy Ombudsman for Corrections
and the Inspector General for Corrections;” and,

Add a prohibition to double bunking in a restrictive housing setting.

These recommendations were shared with the external members of the work group and have
been previously been shared with Director Frakes and past members of the work group.

Vera Report

In 2015, the Vera Institute of Justice (Vera) began to work with NDCS to assist NDCS in
decreasing its use of segregation (restrictive housing). A report was issued on November 1, 2016.
As reported in past OIG reports, Vera put forward 25 recommendations. These recommendations
included such things as:

Support staff as they adjust to a disciplinary process that no longer includes Disciplinary
Segregation as a sanction, and ensure that they have adequate alternative tools to respond
to misbehavior and incentivize positive behavior;

Identify potential unintended consequences that may arise from the elimination of
Disciplinary Segregation—such as the overuse of Immediate Segregation in its place—
and implement strong safeguards to protect against them;

Enact firm policies that prohibit placing youth, pregnant women, and people with serious
mental illness in any form of restrictive housing that limits meaningful access to social
interaction, exercise, environmental stimulation, and therapeutic programming;
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e Further strengthen procedural safeguards for placement in Longer-term Restrictive
Housing (a segregation category established by the new rule), to ensure that it is truly
used as a last resort, only when necessary, and for as short a time as possible;

e Improve the conditions of confinement in restrictive housing units to reduce the negative
effects of segregation, including by increasing out-of-cell time and recreation,
minimizing isolation and idleness, and providing opportunities for rehabilitative
programming;

e Create a step-down program to encourage and facilitate successful transitions from
restrictive housing to general population;

e Expand the capacity of mental health care services and ensure a therapeutic environment
within Secure Mental Health Units;

e Continue to explore strategies to address staff vacancies, turnover, and burnout; and

e Expand vocational, educational, and therapeutic programming and activities for the entire
population, including those in restrictive housing.*

Since it has been nearly three years since this report was submitted, NDCS should consider
publishing a report that provides updates on the reaction and implementation of the Vera
recommendations.

Restrictive Housing Population

One of the goals of the restrictive housing changes was to decrease the number of people placed
in such a setting. In November 2014, the total number of inmates in restrictive housing units was
319 and the total number of inmates in protective management units was 310. In August 2018
the numbers had increased to 414 inmates in restrictive housing units, and 473 inmates in
protective management units. In September 2019, there were approximately 350 inmates in
restrictive housing units and approximately 500 inmates in protective management units.

Since the fall of 2016 the number of individuals kept in a restrictive housing unit for at least 180
days has increased as well. In September 2016 there were 62 individuals who had been in a
restrictive housing unit for at least 180 days. In early 2018 it had increased to 185 individuals but
had decreased to 158 individuals by August 2018. NDCS has continued to reduce this number
and on September 1, 2019 it was at 119 inmates. This is a reduction from the high of 185 inmates
but about double what it was three years ago.

Of the 119 inmates who have been in restrictive housing for 180 days or more, 10 inmates have
been in restrictive housing for over 1000 days and a total of 45 inmates have been in restrictive
housing for over two years. NDCS, in data provided to the OIG, indicated that 30 of these
individuals have been diagnosed with a serious mental illness.

Close Management Units and Mission Specific Housing’s Impact on Restrictive Housing
The population in restrictive housing has been most impacted by changes in other types of
housing units. In 2017 NDCS established a new category of living units that were not restrictive
housing, and yet not general population. They called them “close management units” and they
existed at TSCI and NSP.

50 http://www.corrections.nebraska.gov/pdf/\Vera%20Institute%20Final%20Report%20t0%20NDCS%2011-01-16%20v2.pdf
(pages 4-5)
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Inmates may be placed in Unit 4B at NSP for 60 days if they commit certain rules infractions.
While there, they have just enough out-of-cell time so that they are not considered to be in a
restrictive housing placement. They experience significant restrictions when it comes to their
routine movement and other activities. In many ways, this is just a step below restrictive housing.
If they commit infractions while in there the 60 day clock may start over. In addition, staff
shortages have greatly impacted the quality of life in Unit 4B as they end up being placed on
modified operations with limited or no movement due to a lack of staff.

Every three years, each correctional facility is audited by the American Correctional Association
(ACA). The ACA has specific standards that are reviewed by their auditors for compliance. At
the most recent external audit in 2018, the ACA found that NSP did not comply with the
following standard:

Standard #4-4132

CELLS/ROOMS USED FOR HOUSING INMATES SHALL PROVIDE AT A
MINIMUM, 25 SQUARE FEET OF UNENCUMBERED SPACE PER OCCUPANT.
UNENCUMBERED SPACE IS USABLE SPACE THAT IS NOT ENCUMBERED BY
FURNISHING OR FIXTURES. AT LEAST ONE DIMENSION OF THE
UNENCUMBERED SPACE IS NO LESS THAN SEVEN FEET. IN DETERMINING
UNENCUMBERED SPACE IN THE CELL OR ROOM, THE TOTAL SQUARE
FOOTAGE IS OBTAINED AND THE SQUARE FOOTAGE OF FIXTURES AND
EQUIPMENT IS SUBTRACTED. ALL FIXTURES AND EQUIPMENT MUST BE IN
OPERATIONAL POSITION.

In the response to this finding by the ACA auditors, NSP submitted that “Inmates at NSP are
confined in their cells for less than 12 hours per day. Inmates may leave their cells for
approximately 12 hours a day with the exception of count times.” However, this clearly does not
apply to the men in Unit 4B.

Unit 2B in TSCI holds individuals who have agreed to participate in The Challenge Program
(TCP). TCP is a type of restrictive housing transition program that has three phases for those
who meet NDCS criteria for participating in the program. The first phase takes place in
restrictive housing. The last two phases take place in Unit 2B. It can take up to a year or longer
to complete the three phases. Once again, there is limited movement and out-of-cell time for the
men in these units and it also may be considered as just a step below restrictive housing. It is not
a general population unit.

LCC recently made changes to units with mentally ill inmates. Previously, inmates in these units
had very little out-of-cell time and were considered in the restrictive housing population. Recent
changes converted restrictive housing beds to limited movement beds and changed the secure
mental health unit to a skilled mental health facility. This is a work in progress but concerns
about out-of-cell movement and restrictions have been shared by individuals in those settings.
NDCS has indicated that these individuals receive at least four hours of out-of-cell time per day
but earlier this year an inmate in that setting filed a grievance due to his not getting enough out-
of-cell time. The response to the grievance was, “Unit and Behavioral Health staff report that
you are having an opportunity for at least 10 hours a week out of your cell for yards, showers,
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groups, day room time, and individual time.”®! He appealed the first response to the grievance
and the response to the appeal was:

Records show that you are being offered out of cell time a significant amount of hours
per week. You are at the level that you will be offered up to four out of cell hours per day
and up to 24 hours out of cell per week. You are not getting consistent time out of your
cell but this is improving each week. Please continue to be patient as the C-2 program is
still making changes and improvements on a consistent basis. | am receiving reports from
the staff to see where we are at. | will address with them and will have the Unit Manager
come up with a plan of action. Please give me some time to check on this.>

As expressed previously, the changes to this unit are new and it is evolving. It is key that NDCS
continues to monitor the out-of-cell times in the settings at LCC, but also at the other units which
fall somewhere between restrictive housing and general population. This is demonstrated when
reviewing Title 72 of the Nebraska Administrative Code and its definition of general population:

002.04 GENERAL POPULATION. All inmate housing areas that allow out-of-cell
movement without the use of restraints, a minimum of six (6) hours per day of out-of-cell
time, and regular access to programming areas outside of the living unit.>

Many of these individuals are currently residing in a setting that is not accurately defined by
NDCS.

Double Bunking

In the past two OIG reports the OIG recommended that NDCS end the practice of double
bunking in restrictive housing units for a number of reasons, including the safety of the two
cellmates and the impact on their mental well-being. The previous Warden at TSCI ended the
practice of double bunking there but it continues to take place at NSP.

As mentioned previously, every three years, each correctional facility is audited by the ACA. At
the most recent external audit in 2018, the ACA found that NSP did not comply with the
following standard:

ACA Standard 4-4141: All cells/room in segregation provide a minimum of 80 square
feet, of which 35 square feet is unencumbered space for the first occupant and 25 square
feet of unencumbered space for each additional occupant.

The following is directly from the 2018 audit:
FINDINGS:

The restrictive housing at NSP do not provide the minimum square footage in either total
cell space (80 sq. ft) or unencumbered space (35 sg. ft).

51 May 31, 2019 Inmate Grievance

52 -

Ibid.
53 hitps://corrections.nebraska.gov/sites/default/files/files/1/title_72 nebraska_administrative code chapter-
1 _restrictive_housing.pdf (page 4)
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FACILITY RESPONSE:

Waiver Request

NSP was granted a waiver from the Commission during the panel hearings in 2015. NSP
restrictive housing in the Control Unit has 62 square feet, with 37.10 square feet of
unencumbered space.> There has been no change in the architectural design of the 59-
year-old Control Unit. As in the past, there is no reasonable option to increase the size of
cells in this building.

Restrictive housing cells in Housing Unit #4 also fall short of the minimum 35-square
feet of unencumbered space per inmate. These cells are 78 square feet in size and are
duel occupancy with a total of 45.13 square feet of unencumbered spaces. Divided by
two occupants each individual has 22.56 square feet of unencumbered space.

While NSP continues to operate over its rated capacity, efforts are made each day to
maintain the highest quality of life, health and safety for inmates and staff. Every step is
taken to mitigate the effects of the increased population in an active, professional and
caring fashion. Architectural modifications to increase the size of cells are not feasible
given the physical layout/construction of the housing units; therefore, a waiver is being
respectfully requested for this standard.

AUDITOR’S RESPONSE:

The auditor agrees with, and support of, the waiver request. There was no indication of
any negative effects on the inmates in these housing units. Rather, the observation of
these inmates indicated satisfaction with the space afforded.

The previous version of ACA Standard 4-4141 simply said, “All cells/room in segregation
provide a minimum of 80 square feet, of which 35 square feet is unencumbered space.” It would
appear to not even consider the placing of two inmates in a restrictive housing cell. If it did then
it may have been implied that the 35 square feet of unencumbered space should be doubled if
there were two inmates in that cell, for a total of 70 square feet of unencumbered space.

The Auditor’s response is interesting. First, the auditor agreed with and supported the waiver
request about one year after the murder of an individual who was double bunked in a restrictive
housing cell in Nebraska. The next sentence stated that there “was no indication of any negative
effects on the inmates in these housing units.” It is surprising that this was their conclusion due
to the fact that two men are made to reside in a cell for 23 hours per day in conditions that do not
meet the ACA standards. It is difficult to believe that the auditors surveyed those who lived in
these rooms. The final sentence stated, “Rather, the observation of these inmates indicated
satisfaction with the space afforded.” This is a general and broad statement that does not match
up with the experience of the OIG. One of the goals of the ACA is to “Develop standards that are
based on valid, reliable research and exemplary correctional practice.”®® The OIG, despite

54 These cells only contain one inmate.
55

http://www.aca.org/ACA_Prod_IMIS/ACA_Member/About Us/Our_History/ACA Member/AboutUs/AboutUs Home.aspx?hk
ey=0c9ch058-e3d5-4bb0-ba7c-be29f9b34380
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repeated efforts, has never found any research that supports double bunking in restrictive housing
settings.

In the 2018 NSP Supplemental Report, the OIG again recommended that the practice of double
bunking end “so that the ACA standards will be met.” In July 2019 NDCS responded by stating
“ACA standards do not prohibit double bunking in restrictive housing.” In the 2018 NSP
Supplemental Report, the OIG never indicated that the ACA standards stated that but rather
focused on the compliance with the square foot standard described previously. This was shared
with NDCS in August 2019.

It is also important to note that at an External Restrictive Housing Work Group meeting on
December 17, 2015, Director Frakes stated in regards to restrictive housing practices: “If it is
determined that the Department is not in compliance with the ACA standards we will look into
what will need to be done. The goal is to have 100% compliance with ACA standards.””®

The OIG agrees with Director Frakes and will once again recommend that the practice of double
bunking in restrictive housing be ended so that the ACA standards will be met.

Placements
There are six criteria for placement in longer term restrictive housing and they are found in the
following table which compares snapshots from 2017, 2018 and 2019.

Restrictive Housing
Placement Criteria Usage

Snapshot on
August 30, 2017

Snapshot on
June 30, 2018

Snapshot on
August 22, 2019

Serious Act of Violent

Behavior 51.20% 48.60% 67.30%

Recent Escape or 0 0 0
Attempted Escape 1.30% 0.80% 0.50%
Threat\s/i‘gl Q}‘;te'ons of 17.90% 13.00% 8.90%
AC“VeS'\T/'éngg;'p ina 12.30% 17.10% 18.30%
Ingltement or Threats to 1.80% 1.80% 1.00%

Incite Group Disturbances

Presence in GP Will Create 0 0 0

a Significant Risk of Harm 15.60% 18.60% 3.70%
FIGURE 50

While it is encouraging that the final category has decreased over time, questions should be
raised regarding the significant increase in the first category. It is likely that the upcoming
restrictive housing report by NDCS will address these placements.

% Meeting minutes from the December 17, 2015 External Restrictive Housing Work Group meeting
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The Role of Intelligence

NDCS has a division within its agency specifically devoted to intelligence gathering (“Intel”).
This has developed and grown over the past few years, and as explained in the 2018 OIG Annual
Report appears to have become much more involved with day to day operations of NDCS,
especially in determining who enters and leaves restrictive housing units. These concerns still
exist and have been shared with NDCS leadership. Last year, the OIG recommended that NDCS
review the operations of Intel and possibly utilize outside entities to assist with this effort, in
order to determine whether changes need to be made to improve this division, so that it more
closely adheres to standards of fairness. This was not acted upon.

Peer Support Pilot Program

NDCS, as required by their rules and regulations, established a peer support pilot program at
NSP in 2018. The intent of the program is to train qualified inmates to be peer supports for their
fellow inmates, especially those in restrictive housing. This was an idea promoted by members of
the original external restrictive housing work group, and supported by Director Frakes. It is a
promising program that is currently being implemented at TSCI as well.

The Challenge Program

The Challenge Program (TCP) was referenced earlier and is described in much greater detail in
the 2018 OIG Annual Report. The three phases consist of taking Moral Reconation Therapy
(MRT), the Challenge Series, Thinking for a Change (T4C) and Getting It Right. Together these
last three phases should take approximately 52 weeks or one year to complete. The intent behind
TCP is to transition inmates who meet certain requirements back to general population. This is a
worthwhile intention and is somewhat modeled after transition programs that exist in other
states.

As expressed in the past, there have been concerns raised regarding TCP. First, NDCS continues
to have a difficult time convincing those inmates selected for the program to complete it. NDCS
has shared that there are some inmate gangs who attempt to dissuade individuals from taking the
program. There is also a belief by some inmates that they have to provide information to the
Intelligence Division in order to participate or that others will think they did do that before
entering the program. They also have a concern that they will spend up to a year in a setting that
could be considered “Restrictive Housing Lite.”

Previously, it was mentioned that this setting falls between restrictive housing and general
population and that it needs to be better defined. Another concern is that even though the TCP
program is designed to assist inmates with transitioning into general population, they have
relatively few chances to begin this transition. Their movements and privileges are quite limited.
Many inmates appear to be willing to wait out NDCS to see if they will be released from
restrictive housing without going through TCP. However, NDCS has made it clear that they will
not be able to be removed from restrictive housing if they do not accept their placement in TCP.
As a result, a stand-off exists and some inmates continue to linger in restrictive housing. The
OIG has made several recommendations in the past that would assist NDCS in addressing this
conflict.
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Modified Operations

For the past few years, NDCS has reacted to incidents in various housing units by placing them
under “modified operations.” As a result, movements and privileges in these units are restricted
in various ways and to various degrees. When this takes place, these units begin to operate more
like a restrictive housing unit than a general population unit. In the past, the OIG has suggested
that if a housing unit is placed into a lockdown or other similar status, and meets the definition of
a “restrictive housing” unit, then the restrictive housing regulations go into effect after a certain
number of days under that status.

Blue Rooms

During the past few years, a “blue room” has been in operation at NCCW. It is a cell that was
turned into a room which female inmates can visit during times of stress or agitation.

It is based on similar efforts in other states, and is configured so that when the inmates go there
they watch videos during which they feel as though they are walking through a nature setting.
The room is painted blue, and also has a mural. The furniture was bought by the Warden, and is
comfortable and adds to the calming and safe environment. The intent of the room is to calm the
person down who is in there. One of the benefits of this is that it could keep the inmate involved
from having to enter a restrictive housing setting by giving them some time to calm down and
get their emotions under control. It is a positive attribute of the facility and those who led the
way on this effort should be commended.

The OIG recommended that these “blue rooms” could be expanded to other facilities throughout
the correctional system. NDCS has begun to implement plans to expand the use of “blue rooms”
in other facilities.

Programming Needs

The 2018 OIG Annual Report stated that there was limited programming available for inmates in
restrictive housing and that most of the programming available are individual programs which
may be repeated many times by frequent visitors to restrictive housing. The OIG suggested that
consideration should be given by NDCS to reviewing the short term programming that is offered
to inmates in order to make it more individualized and effective and that if NDCS is going to
continue the practice of placing inmates in restrictive housing for long periods of time, then
consideration should be given to providing more intensive programs to this population. NDCS is
now providing the Violence Reduction Program (VRP), which is a clinical program required for
some inmates in order to be paroled, in restrictive housing in TSCI and NSP. They have also
begun to implement other programs in those settings. Although the OIG recommended that
clinical programs like VRP be provided if NDCS was going to continue its practice of keeping
inmates in restrictive housing for longer periods of time, there is a concern that having these
programs could keep someone in that setting longer than necessary. For instance, one inmate
knows right now that he will be in the January class of VRP. He wants to take the program.
However, NDCS needs to continually review whether or not these programs actually inhibit
someone from moving out of restrictive housing.

Serious Mental IlIness

A consistent challenge for NDCS is how to treat inmates with a serious mental illness,
particularly those who have been placed in restrictive housing. The Legislature passed
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Legislative Bill 686 this past session. It bans the placement of individuals with a serious mental
illness in a restrictive housing setting beginning on March 1, 2020. This mirrors a
recommendation from the Vera report.

Direct Releases from Restrictive Housing

The OIG requested date on direct releases from restrictive housing from NDCS and received data
that was quite helpful in understanding this practice. In the most recent fiscal year there were 37
individuals who were released directly from restrictive housing to the community. The OIG
reviewed those releases and found that only 13 had been in a restrictive housing setting for more
than 30 days prior to release. However, there were three individuals who had been in for 598
days, 607 days and 878 days. Another seven individuals had been in a restrictive housing setting
between 126 days and 266 days prior to release.

The OIG also looked at whether or not NDCS was releasing people to a different setting within
30 days of release so that it would look like individuals were not being released directly from a
restrictive housing setting. There has been a perception that this practice takes place. The OIG
found that this rarely takes place and that many of those who are removed from restrictive
housing within those last 30 days had requested protective custody. Only 12 individuals in this
category had been in restrictive housing for more than 30 days prior to their being released from
restrictive housing. Of those, only four had been in restrictive housing for more than 100 days.

One concern regarding these direct release inmates was that there were several who had not
received the clinical programming recommended for them. This may be an issue that NDCS
takes a longer look at in order to assess what they can do differently for this population.

TSCI SMU Issues

During the past year there have been a number of issues taking place at the restrictive housing
units at TSCI, including staff assaults and doors opening unexpectedly. Staff and inmates have
expressed numerous concerns about the situation in those units. Steps have been taken in the
units by increasing the number of cameras and changing the way doors are opened. However,
there are other concerns that still exist including the ability of inmates to pop open hatches on
their cell doors, the race makeup of some units, the continual cancellation or delaying of the very
limited out-of-cell recreation time, and the inconsistency of restrictive housing reviews. These
are issues that the OIG is currently examining and a report related to the situation there will be
released later this year.

Colorado

In April 2019, the OIG visited three correctional facilities with James Davis and Jerall Moreland
from the Ombudsman’s office and Kasey Moyer and Jason Witmer from the Mental Health
Association. Mr. Davis, Ms. Moyer and Mr. Witmer were all members of the External
Restrictive Housing Work Group at the time of the visit. The visit took place after the OIG
participated in a webinar on changes to restrictive housing practices in Colorado. The OIG
reached out to Rick Raemisch, the Executive Director of the Colorado Department of
Corrections to learn more about their efforts and was invited to visit Colorado.

The first two facilities visited were the Colorado State Penitentiary (CSP) and the Centennial
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Correctional Facility (CCF) in Canon City. CSP is a facility that is primarily a restrictive housing
prison. CCF is a facility for inmates with a mental illness. The third facility visited was the
Sterling Correctional Center (SCC) near Sterling. SCC is a 2500 inmate facility that has a variety
of custody levels, including high risk restrictive housing inmates.

Reform of the restrictive housing system in Colorado was brought about by the leadership of Mr.
Raemisch and his predecessor, Tom Clements. Mr. Clements began the reform but was actually
murdered by a former restrictive housing inmate at his home. Mr. Raemisch was then hired and
continued the efforts that were being made. More details on their reform efforts can be found at
https://www.safealternativestosegregation.org/webinar/rethinking-restrictive-housing-whats-
worked-in-colorado/.

The purpose of the fact-finding visit to Colorado was to gain a better understanding of the extent
of their reforms and to learn whether there were lessons to be learned that could apply to
Nebraska’s restrictive housing system.

Key observations of the group were:

e All inmates were provided at least four hours of out-of-cell time each day, or at least the
opportunity for that time. If they chose not to utilize the time it was documented.

e Within the restrictive housing system there were different levels of care/security and
inmates promoted through those levels.

e Asan inmate promotes or progresses through those levels, they receive more congregate
time with other inmates, eventually being in activities with up to 16 individuals.

e Itis expected that no one will be in that setting for longer than one year and that during
that year an individual will receive at least one cognitive program.

e Inmates at all levels have the opportunity to take classes (even with chrome books and
the internet) that cover a variety of subjects.

e Leadership at the facilities shared that it was important to have buy-in from the staff
about their restrictive housing efforts and that training for restrictive housing begins early
in the training process.

e The mental health facility also has levels to promote to and congregate activities.

e The physical plants at CSP and SCC are more conducive to the out-of-cell congregate
activities than at TSCI or NSP in Nebraska.

e Colorado provides extensive reports on their efforts and these reports are available to the
public.

e The leadership at all three of the facilities were open and transparent regarding the past
and current challenges in their facilities.

¢ A main theme from the leadership teams were that once the decision was made to commit
to reform they needed to instill the correct culture in their facilities, educate and engage
the staff and the inmates, and understand that there would be negative occurrences and
challenges along the way.
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The trip was informative and valuable. The OIG would recommend that NDCS leaders and
Legislative leaders make a joint visit to Colorado to learn more about their experiences.®’

Summary

Restrictive housing is a complex matter. It is necessary to utilize it at times because a
correctional agency is charged with the safety and security of the inmates and staff and
individuals need to be separated from the general population for those reasons. However, more
and more evidence points to the negative impacts on the individuals placed in those settings and
there are questions regarding the effectiveness of restrictive housing. Correctional systems across
the country are looking more closely at their restrictive housing systems and initiatives in other
cities and states. National organizations such as the Vera Institute of Justice are closely studying
this subject. While the OIG has concerns about the length of time that individuals are placed in
restrictive housing, the reasons for those placements, the lack of interaction within that setting
and the impact of that setting on one’s health, physical and mental, there is also an understanding
that two well-meaning people may have different views on how a restrictive housing unit should
operate.

There have been some positive steps taken to improve Nebraska’s restrictive housing system.
Additional programming and the presence of mental health staff is a strong positive. The review
system, at first glance, seems like a thoughtful and sound system, but there are parts of it that are
not correctly administered. Bringing peers into the system is a constructive step. Director Frakes’
direct involvement in some cases is appreciated.

However, as shared in last year’s report, the OIG is concerned about Nebraska’s restrictive
housing system. The role of the Intelligence Division in deciding who enters and leaves
restrictive housing needs to be better understood. The lack of a pathway out of restrictive
housing for many individuals needs to be rectified. Having ten individuals in that setting for over
1000 days is problematic. Many times it seems that individuals who appear to be excellent
candidates for removal from restrictive housing are not removed unless the OIG or the
Ombudsman’s office intervenes. The growth of individuals placed in restrictive housing for more
than 180 days was decreased only after the tripling of this increase was made public by the OIG.
NDCS has not utilized the statutorily created External Restrictive Housing Work Group in an
effective manner and has not consistently followed up on issues raised in those meetings. Staff in
these settings can become fatigued and negatively impacted by that environment.%® Reviews by
facility and central office staff should follow the NDCS regulations and be more meaningful. In
this case, a meaningful review “means an impartial review of the relevant facts, opportunity for
input by the affected inmate, specification of the reason(s) for the confinement, and a fair
opportunity to achieve the desired result.”*® If more meaningful reviews begin to take place this
could be measured by the attendance of inmates at the facility level reviews.

As more is learned about the impact of restrictive housing on the inmates placed there, additional
changes in the use of restrictive housing and restrictive housing practices will take place across

57 Reports from the Colorado Department of Corrections can be found at https://www.colorado.gov/pacific/cdoc/departmental -
reports-and-statistics

%8 Vera has begun researching this important issue - https://www.vera.org/projects/restrictive-housing-impact-officer-wellbeing
59 Attachment G: August/September 2018 Article from the Correctional Law Reporter
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the country and in Nebraska. It is important that as changes are made and the system is improved
that stakeholders of the system be welcomed to contribute to these changes by NDCS.
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CONTRABAND

Contraband in correctional facilities may consist of a number of categories of items, including
drugs, weapons and cell phones. Preventing the introduction of and the detecting of these items
can assist staff in preventing the illegal use of drugs, the committing of other crimes and various
violent activities. Contraband can be used in a number of ways, including as substitute currency
within the correctional facility. The sources of contraband can also vary. Items can be thrown
over fences, dropped by drones, smuggled in by visitors or staff, created out of items already in
the facility, or stolen from the facility.

Over the past two years NDCS has implemented several efforts to reduce the smuggling of
contraband into state prisons. These efforts were included in last years’ report:

Recently, the NDCS Chief of Operations shared with the OIG some of the efforts made
regarding searches. They included:

e Discussions were conducted at monthly executive level meetings relative to improving
basic security practices, including staff searches;

e Review of front entrance procedures at the facilities and more attention being
provided to ensuring consistent adherence to policy/procedure;

e Reconfiguring of the front entrance at LCC;

e Reviewing and revising of the list of staff prohibited items;

e Rewrite of cell phone policy;

e Unannounced staff searches at all facilities by a special team;

e New expectations for the number of staff searches that are to be conducted at each
facility along with a new recording system of those searches;

e More attention given to visitor searches, including the forming of a work group in
early 2018 to develop a visitor dress code; and

e Specific to visitor searches, procedure assessments/systems checks are routinely
conducted to ensure consistency in compliance with policy and procedure.

Contraband Tracking

In the 2018 OIG Annual Report, it was reported that NDCS did not have a system of tracking
contraband items. Since that time, contraband discoveries are included in monthly facility
reports. One issue with this data collection is that NDCS has indicated that when large quantities
of contraband are found (for example, a soccer ball thrown over a fence may have several phones
and drugs) those are turned over to the Nebraska State Patrol. The OIG has requested data from
the Nebraska State Patrol regarding the contraband seized and turned over to their agency but has
not received it. NDCS has informed the OIG that they do not receive that information either.

Contraband Continues

Despite the efforts described above, contraband is still a significant problem in the correctional
system. This was highlighted by Director Frakes recently when discussing the situation at NSP.
This was also discussed in an OIG memo to the Judiciary Committee on August 18, 2019.%°
However, it varies from facility to facility. Currently, K2 is a significant issue at CCC-L and

60 Attachment H: August 18, 2019 OIG Memo to Judiciary Committee
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NSP. Illegal alcohol seems more prevalent at NSP and TSCI. Weapons are more of an issue at
TSCI and NSP. Cell phones are found more often at NSP. Some facilities have little problem
with contraband. LCC seemed somewhat immune to contraband (at least compared to NSP and
TSCI) but recent reports seem to indicate an increase in K2 and cell phones.

On August 24, 2019 NDCS issued a press release stating that NSP had been placed on modified
operations due to two incidents. The first was a serious inmate assault. The second was 11
inmates being treated for being under the influence of K2.%* Earlier in the month there was a day
with at least 15 inmates treated for being under the influence of K2. This was not reported to the
media and the facility was not placed on modified operations. The number of incidents with K2
is quite high at NSP and the OIG is attempting to gain a better handle on the depth of the
problem.

There have been recent news accounts regarding staff or visitors who have been caught bringing
in contraband. The OIG is also reviewing this information on a regular basis, as well as
reviewing what cases are being referred to either the local county attorney or the Nebraska State
Patrol.

Other Solutions?
In the past, the OIG asked NDCS staff through surveys for ideas on reducing contraband. These
suggestions were provided to NDCS. However, new attempts at negating the flow of contraband
may be necessary.

A recent review of search records at one facility found that there was not a lot of variance
regarding the timing of the staff searches. It may be more effective to vary the times of the
searches in facilities that are not doing that already. One individual suggested that all incoming
deliveries to a facility be run through one building on the periphery of the facility. This would
include such things as laundry, canteen, kitchen necessities, etc. Dedicated search staff would go
through everything coming into the facility. The monitoring of searches of staff, visitors and
items at each entry to a facility could be increased and the review times could be varied as well.

Reducing demand for contraband can also assist in impacting the flow of contraband, especially
drugs. The 2018 OIG Annual Report discussed having immediate interventions for those found
using drugs such as K2. This, along with providing substance abuse treatment earlier in an
inmate’s sentence, are steps that could be taken to assist with reducing demand.

Surveying staff and inmates on how best to reduce the flow and usage of contraband would
likely reveal some interesting and thoughtful suggestions.

61 Attachment I: August 24, 2019 NDCS Press Release
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DEATHS AT NDCS

Each year there are a number of deaths that take place at NDCS. The OIG is required to review
these deaths and the circumstances surrounding them. NDCS promptly shares information with
the OIG when an inmate dies and provides any reports, videos or other documents regarding the
death when requested by the OIG. As a result all deaths of inmates in the custody of NDCS were
appropriately reviewed during the past year by the OIG.

Suicides

So far in 2019, two inmates have committed suicide while residing in a correctional facility.
After both suicides, the OIG reviewed pertinent information and video related to the suicide,
including utilizing the NDCS Internal Critical Incident Report (ICIR) that were completed for
each suicide. These suicides, as well as information on attempted suicides and suicide data, will

be shared in a separate report later this year.

2016 Suicide Follow-up

In 2016 there was a suicide in the restrictive housing unit at TSCI. An ICIR was completed for
that suicide (the OIG was invited to participate in that ICIR and was a member of the ICIR
team). The ICIR made many recommendations, some of them are similar to the ones related to a
2018 suicide. Last year, some of these recommendations and the action that was actually taken

after that are found in the following table:

TABLE 2

RECOMMENDATION

ACTION/RESPONSE BY NDCS

Consideration should be given to installing audio
recording capabilities in the SMU galleries.

This is not fiscally feasible at this time.

Additional video surveillance cameras at the opposite
ends of the SMU galleries should be installed.

This will continually be reviewed as new upgrades
continue.

After a traumatic event, Mental Health/Victim
Assistance contacts should be scheduled during the
shifts that the involved staff work.

TSCI has been using our own staff for this purpose...

The Johnson County Emergency Responders (911)
were not called for 7 minutes after the initial report.
Correctional staff should be trained to recognize acute
injury or illness that requires lifesaving emergency care
and to immediately notify 911.

Staff are trained about emergency procedures during
in-service, pre-service, SMU and OJT training.

A security assessment should be completed to evaluate
the adequacy of the night lighting in each cell.

It was determined that night-lighting is sufficient. Staff
can supplement night-lighting with flashlights when
needed.

Remove the second bunk and cabinet from all SMU
cells.

This will not be done. Double bunks will stay in SMU
at the present time.%2

Feedback from the attendees of
a...debriefing...recommended additional training with
an adult size/weight faux inmate to use the hook knife
and practice the safe method to sever the noose while
concurrently assisting the inmate to the ground.

TSCI does possess these...AAIII Ilic is going to plug
this into In-Service beginning July 1, 2017.

TSCI Administrators should request to pilot Electronic
Time Check Cell Observation technology to replace
hand written observations of 30 minute checks.

Per Cpt Morris he has received information that
although he submitted a proposal for electronic cell
checks at TSCI, Central Office is looking into a more

62 The inmate who committed suicide in 2016 in SMU hung himself from the upper cabinet just like the inmate who committed

suicide on April 28, 2018.

78|Page




comprehensive electronic cell check logging system
Department-wide... Although this is not fiscally viable
at this time, it will be considered when the budget
improves.

Since last year, some of those recommendations have been acted upon. NDCS recently
contracted for electronic cell check technology that will be used in the restrictive housing units at
TSCI and additional cameras were installed (as a result of other incidents) in the units.

Suicide Work Group Efforts

As reported in the 2018 OIG Annual Report, after two suicides and multiple suicide attempts in
2018, NDCS established a work group to look at suicides. The OIG was asked to participate and
became an active member of the work group. The work group met several times and made
several recommendations. The following recommendations were made with the intent of
implementing them last year:

e Creating a brochure on suicide that will be distributed to inmates and in visiting areas for
friends and family;

Making changes to the staff training manual;

Streaming a suicide prevention video in all facilities;

Utilizing an additional screening tool at transfer times and intake; and

Advertising a telephone number that people can call when they are concerned about a

loved one who is in a state correctional facility so that staff can initiate action related to
the contents of the call.

There were several other excellent ideas discussed but it was decided that these were the ones
that should be addressed at the current time. The work group took their work seriously and their
work product was excellent. However, the OIG is in the process of investigating suicides in 2019
and was informed by NDCS that only one of these changes was implemented — the establishment
of a telephone number to call for people concerned about their friends or family members. The
OIG actually tried calling the number and did not always reach a live person. This was relayed to
NDCS and was resolved. The OIG tried it again after this and reached a live person. The OIG
will test it again prior to the release of the investigatory report on the 2019 suicides.
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VOCATIONAL/EDUCATION
In 2017, the LR 127 Committee report included the following two statements:

The Department and the Legislature should work together to increase opportunities for
inmates to acquire vocational or other skills during incarceration that will help ensure
their success upon reentry to the community.

The LR 127 Committee believes that the desire expressed by inmates for more work and
vocational skills opportunities should be pursued. There is reason to believe that
increasing such opportunities will assist in both managing the inmate population, and in
preparing inmates for a successful return to the community. Both of these outcomes are
essential to the success of Nebraska's justice system.%®

The OIG remains in agreement with these statements. The only change that has been observed
regarding this has been some slight changes due to the grants provided through the VVocational
and Life Skills Grant Program. Several ideas and suggestions have been shared regarding this in
the past, including the following suggestions from last year’s OIG report:

When visiting correctional facilities the OIG meets a number of incarcerated individuals
who have many ideas on how to improve the correctional system. One such individual is
David W. He has been in the correctional system for a number of years, but has put his
time in prison to good use. He is aware of a number of initiatives that have taken place in
other states, and has shared those with the OIG. One of these initiatives is The Last Mile
project in San Quentin State Prison in California.®* The program trains inmates in the
technological arena so that they can build skills that are needed when they return to
society. In 2014, The Last Mile started an inclusive computer coding curriculum so that
participants can learn how to become computer programmers. According to The Last
Mile there is anticipated to be a shortage of over one million software engineers by 2020.
They overcame the challenge of not having the internet in their facility by creating a
programming platform that simulates a live coding experience. The Last Mile continues
to expand their curriculum and has branched out to other correctional facilities in
California. San Quentin is also the home of the San Quentin Prison University Project
which received a National Humanities Medal in 2015 for their work educating inmates. A
RAND Corporation study showed that “inmates who took classes had a 43 percent lower
Iikelihooﬁd of recidivism and a 13 percent higher likelihood of getting a job after leaving
prison. "%

Another initiative the inmate shared with the OIG is the Hudson Link program. This
program provides college education, life skills and re-entry support in New York and in
the past 20 years has awarded over 600 degrees utilizing nine colleges. It is located in six
correctional facilities in the State of New York. The recidivism rate for those who go

83 https://nebraskalegislature.gov/pdf/reports/committee/select _special/cso/2017_Ir127.pdf (pages 27-28)
64 https://thelastmile.org/
8 “Turn Prisons Into Colleges.” New York Times. March 7, 2018
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through this program is less than two percent and the cost of the program is
approximately $5000 annually per inmate.%

One suggestion provided to the OIG was for the Legislature to create an Education and
Employment Work Group. The Work Group would consist of NDCS staff, but more
importantly, representatives of the Nebraska Department of Labor, businesses
community, higher education (especially community colleges), formerly incarcerated
individuals, reentry organizations and others interested in these areas. The Work Group
would then be assigned tasks, including the assessing of the current state of education
and employment training within NDCS, reviewing leading edge efforts happening in
other states and making recommendations to the Governor and the Legislature by the end
of 2019. An example of this effort that should be reviewed is the work of Senator Dwite
Pedersen in 1991. Senator Pedersen, along with Senator John Lindsay, introduced
Legislative Resolution 477 that year and convened a group of stakeholders that reviewed
the activities of the Correctional Industries program within NDCS and conducted a
number of analyses of the program and related issues. The OIG would urge those
interested in this area to review the LR 477 Report.®’

Another idea comes from former Governor Tommy Thompson of Wisconsin. Earlier this
vear, Governor Thompson put forward a proposal to create a “Second Chance Skills
Institute” in Wisconsin by converting a prison (or possibly building a new one) into a job
and skills training facility for future parolees. The Institute would work with state
government, employers, unions, businesses and others to identify needed skills and to
provide instruction and support. Governor Thompson wrote an article on his idea and
one the more interesting quotes from the article was this, “Looking back, I regret not
spending more time considering, ‘What does tomorrow look like for that parolee, and can
we work together to help provide the necessary tools to reap a new opportunity.’”’%® One
possible location for such an institute could be the conversion of the 600 minimum beds
at NSP. These overcrowded dormitories which were supposed to be temporary housing
decades ago could be “right-sized” and made into a specialized unit that inmates would
strive to enter. Other possibilities could be to convert part of OCC into such a facility or
build a stand-alone facility in either Douglas, Lancaster or Sarpy Counties. If a stand-
alone facility were to be built it could end up being a facility that is actually two facilities
in one. One part could be the job and skills training institute and the other part could a
therapeutic facility in which clinical programming could be delivered in a therapeutic
setting to minimum custody inmates before their parole eligibility date. Should this be
considered by policy makers there would be a number of options available to move
forward on this proposal.

% http://www.hudsonlink.org/
7 LR 477 Report
8 “Tommy Thompson: Help solve Wisconsin’s coming labor shortage by rehabilitating prisoners”
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UPDATE ON ASSESSMENT TOOLS

Over the past few years, NDCS has undertaken two different projects to attempt to improve its
assessments of inmates. The Department’s classification tool is designed to determine an
inmate’s custody level, and the STRONG-R is a risk assessment instrument.

Classification Tool

The purpose of a classification tool is to match the needs of an inmate with the resources in a
correctional facility. As a result of the use of the tool, an inmate is classified at a particular level,
which may be community custody, minimum custody, medium custody or maximum custody. At
various times, the tool can be utilized to determine whether or not an inmate’s appropriate
classificggion has changed. A new classification tool was developed for NDCS and implemented
in 2017.

The purpose of this new tool was twofold. First, they needed a more accurate tool because the
previous tool had so many overrides and was so outdated that it was not accurate any longer.
Second, a new tool, as explained by Director Frakes, would give them important data that would
show what their future needs were when it came to the construction of any new beds.

In that 2016 legislative hearing, Director Frakes said the following about the new tool and the
data shared above:

I've also brought in...I put an internal team together to re...I won't say redesign but to
update our classification tool. Then we've contracted with UNO to validate that tool.
Then we will train our staff and apply that to our population so that we can get a much
cleaner assessment of the makeup. As today, actually, seems like the time to hand this
out. (Exhibit 3) This is not to scale. That's a disclaimer. It's just a nice visual
representation. So based on our current classification tool today, 31 percent of our
population lands at max custody, about 30 percent at medium custody, about 28 percent
at minimum, and 11 percent at community. Part of what we know is that the community
population is very much driven by bed space. You can't get community custody until a
bed is available for you to go into it. After we apply, after we get the tool validated and
apply it, my hope is that we land in a distribution that's much closer to the pyramid
triangle on the right-hand side. About 15 percent of the population should fall at
maximum custody, about 35 percent in medium, 35 percent in minimum, and at least 15
percent in community. Without that information, today | know, based on the data we
have, that we can support another 160 community custody beds, so | felt very comfortable
asking for that funding. But until | get a better assessment and get a true understanding
of the makeup, | can't tell you today what additional beds should or shouldn't be built
without doing this. And I said I'm not going to do that.

In 2017, the Department provided the OIG with data regarding the implementation of the new
classification tool. The initial results showed a dramatic change in custody classifications for the
male population (significant shift to community custody classification). These results were

89 https://www.unomaha.edu/college-of-public-affairs-and-community-service/nebraska-center-for-justice-
research/documents/hamilton-kigerl-ndcs-classification-final-report-2016.pdf
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reviewed by a committee and the results were revised by the committee. The results of the two
results are in the table below.

TABLE 3
Initial Reviewed
Maximum 3.50% 1.70%
Medium 8.80% 11%
Minimum 2.30% 20%
Community (including
Minimum 3B) 85% 66%

Last year, the OIG stated, “It is imperative that NDCS continue to work with this classification
tool in an attempt to improve it and have it become more accurate and better understood.” As a
result, the OIG requested updates on the results of this tool during the past year and the data was
difficult to obtain. During the past few months the OIG has met with NDCS staff to learn more
about the tool, reviewed a number of cases regarding the tool and also discussed with inmates
their experience and perception of the tool. It is the understanding of the OIG that the tool is
being modified due to concerns with the results of the tool. A main concern expressed regarding
the tool is the inability of the tool to capture an accurate and complete picture of the inmate.

In his 2016 testimony that was shared previously, Director Frakes said this, “But until | get a
better assessment and get a true understanding of the makeup, | can't tell you today what
additional beds should or shouldn't be built without doing this. ” Three years later NDCS does
not have the information that Director Frakes said he needed to make decisions on the types of
beds the NDCS system needs. Since that time, the Legislature has approved 100 minimum beds
at NSP and 384 high security beds at LCC.

One additional concern that seems to be an increasing issue is the role of the central office in
determining the actual placement of an individual after they have been assessed by the
classification tool. The Ombudsman’s office and the OIG have seen a substantial increase in
cases from inmates who object to their final classification status that is determined by a team in
the central office. Along with that, there have been a significant number of complaints regarding
the length of time for an appeal of that decision to be completed. These are two issues that will
continue to be monitored by the OIG in order to determine if additional action needs to be
initiated.

NDCS has stressed that they are continuing to address the concerns that exist regarding the
classification tool and the OIG will be receiving an update on these efforts in October from the
Deputy Director of Programs.

STRONG-R

On July 1, 2016 NDCS began to implement a new risk and needs tool for their population called
the STRONG-R (Static Risk and Offender Needs Guide — Revised). The STRONG-R is an
actuarial risk assessment tool that is used to predict recidivism, determine custody levels, and
determine the needs of inmates coming into the correctional system. The tool was originally
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utilized by NDCS and Parole but due to concerns about the usefulness of the tool Parole selected
a different tool, the ORAS (Ohio Risk Assessment System).

The contract for the STRONG-R originally established that it would run through December 27,
2018, and that VVant4ge would be paid $476,200. The contract was amended by NDCS and the
cost of the total contract increased to $621,032 according the Department of Administrative
Services.”® In the 2018 OIG Annual Report, it was shared that the OIG contacted NDCS in
August 2018 to seek more information regarding the upcoming Request for Proposal, and was
informed that they had not made any decision to step away from Vant4ge and that the contract
has two three-year renewal options available.”* Therefore, this contract had the potential to not
be put out for bid at that time. On August 29, 2018 the OIG sent a letter to Director Frakes
asking him to consider issuing an RFP for several reasons. He indicated that he appreciated the
recommendation by the OIG, and that they are considering all of their options.

NDCS extended the contract for six months in December 2018 at a cost of $37,5007% and
recently renewed the contract for three more years for a total cost $529,600.7

70 https://statecontracts.nebraska.gov/Search/Index

"1 Attachment J: Letter from the OIG to NDCS regarding the VVant4ge contract
72 Attachment K: NDCS contract extension with Vant4ge

73 Attachment L: NDCS contract renewal document with Vant4ge
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ESCAPE UPDATES

McCook Work Ethic Camp Escapes

Last August, there were two escapes from the Work Ethic Camp (WEC) in McCook. The details
regarding those escapes were shared in the 2018 OIG Annual Report. After the escapes, the OIG
found two obvious concerns regarding these two escapes. First, the wire on top of most of the
fence surrounding WEC was a few strands of barbed wire instead of razor wire. It was found that
WEC had requested adding razor wire in the past but those requests had been denied by NDCS.
There is now razor wire on the fence. Second, one of the escapes was not captured on video due
to a significant blind spot that was not covered by the institutional camera. This has been
addressed as well by WEC leadership.

Community Corrections Escapes

Over the past few years there has been more attention paid to individuals who reside in the
community corrections centers in Omaha and Lincoln who either don’t return from work release
or leave the facility and do not return. As this became more of an issue the OIG recommended to
NDCS that they notify the OIG and the public regarding these escapes. Public notification brings
attention to their escapes and also can gain assistance from the public as their return to custody is
sought. This goes along with the existing practice of law enforcement notification. NDCS
implemented this recommendation. In most cases, the individual returns or is caught by
authorities. The OIG has reviewed many of these cases and found that the circumstances behind
each one can be quite varied. Sometimes individuals are in the community and take some action,
such as drinking or using drugs that they know will get them in trouble. They then do not report
which actually creates additional difficulties for them. Other individuals decide that they just
want to leave and return to their previous life. Others have various reasons for why they decide
to escape from custody. In many of these cases, the individuals are charged with escape and
receive an additional sentence. Recently, one inmate set up a plan to leave. He carried it out
despite being about a month away from being fully released. Unfortunately, this wasn’t the first
time that someone acted like that in Nebraska’s system.
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PROGRAMS

As shared in previous OIG reports, programming is a key part of the correctional experience and
can have a major influence on overpopulation. The programming at NDCS can be divided into
three categories: clinical, non-clinical and other.

Clinical programming is provided by a trained clinician and focuses on three main areas:
violence/anger, substance abuse and sexual offender treatment. The two clinical programs that
are currently being provided in NDCS for violence/anger are: (1) the Violence Reduction
Program, and (2) Anger Management. The two clinical programs that are currently being
provided in NDCS for substance abuse are residential and non-residential substance abuse
treatment programs. The two clinical programs that are currently being provided in NDCS for
sexual offenders are iHelp (inpatient) and oHelp (outpatient).

Non-clinical programming does not need to be provided by a trained clinician, but those that do
provide it must have received the appropriate training. The two most significant non-clinical
programs currently being provided at NDCS are Moral Reconation Therapy (MRT)’# and
Thinking for a Change (T4C).”™ These are both evidence-based cognitive behavioral programs
that generally assist individuals in making better decisions. These programs are not required by
the Board of Parole in order to qualify for parole but they are recommended by NDCS, primarily
through the use of the STRONG-R.

Programming can not only help to provide inmates with what they need to make better life
choices, but it can also assist a housing unit, facility or correctional system in operating in a more
safe and efficient manner. If inmates receive programming that assists them with making better
decisions, then it impacts those around them, which then impacts a facility and eventually a
correctional system.

Programming can also influence the number of inmates in the correctional system. Many times
an inmate will not be paroled if they need certain clinical programming and they have yet to
receive it. In addition, some programs can assist inmates in changing their behavior so that they
will make better decisions, and receive fewer misconduct reports, which can also impact their
good time. There are times when an inmate is recommended for a clinical program in order to be
paroled, but is not allowed to participate in that programming due to their behavior. The OIG has
reviewed a number of cases where an inmate, who has been recommended for the Violence
Reduction Program or Anger Management, acts out in a violent or angry way. Due to this
behavior they are then not allowed into the program, even though that program may possibly
assist them with changing that behavior.

During the past year or longer the OIG has witnessed improvements in the expansion of the
violence related programs as well as a decrease in the wait for sex offender assessments and
programming. These are positive improvements.

4 https://www.ccimrt.com/
7S https://nicic.gov/thinking-for-a-change
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Data

In 2017, the OIG met with NDCS staff and an arrangement was made so that NDCS would
provide the OIG with average population data for program participation on a quarterly basis for
18 different programs. This was in conjunction with NDCS efforts to continually track some of
this data in an electronic database. The OIG received the first quarterly report from NDCS on
March 29, 2017, and NDCS is now including this data in the NDCS quarterly data sheets that are
produced by NDCS after an arrangement was made between NDCS, the OIG and Senator John
McCollister. Instead of recreating the data for this report, it is attached as a document to the
report for the review of the reader.”®

Areas of Concern

Earlier this year, it was learned that the inpatient sex offender program at LCC will be moved to
OCC in January 2020. The OIG and the Ombudsman’s office have worked jointly to gain a
better understanding of this decision after being contacted by individuals concerned about the
move to OCC. Some initial concerns include, but are not limited to:

e Safety for the program participants on the open yard at OCC;

e Possibility that placing the program at OCC disrupts the needed flow of inmates into and
through a minimum custody facility;

e Loss of staff if the program moves from Lincoln to Omaha; and

e Housing program participants in a unit that has eight people living together in a cell
rather than two people living together in a cell.

The review of this move is still being assessed by both offices.

As shared previously, currently inmates that enter NDCS have their needs assessed. One
recommendation that could result from this assessment is the need for domestic violence
programming. NDCS used to provide this program but they no longer do. Instead, inmates with a
need for this program are not able to participate in a domestic violence program until they are
paroled, and only then if it is a condition of their parole, or participating in work release. Inmates
with this identified need who “jam” their sentence do not have to take it once they are released.
Parole does offer domestic violence programming in both their Omaha and Lincoln offices.
These classes have room for 12 students at a time. If an individual wishes to take it in the
community through a community provider it can last up to 36 weeks and the cost is between $60
and $100 per session. In June 2019 approximately 600 inmates in NDCS custody had been
recommended for domestic violence programming. For community safety reasons, NDCS should
consider re-starting this program.

Substance Abuse Program

One of the most important clinical programs in the correctional system is the substance abuse
treatment program. Concerns have been expressed to the OIG about the type of programming
being provided and how it does not meet the needs of the individuals that go through the
program. Prior to the submission of this report, the OIG met with Director Frakes to go over the
potential contents of the report. Upon expressing concern about the state of the substance abuse

6 Attachment M: NDCS Quarterly Data Sheet, April-June 2019
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treatment program and the need to update it, Director Frakes shared that NDCS was reviewing
the program and would be assessing its effectiveness. This is very encouraging. As part of this
review, the OIG would recommend that NDCS include community treatment providers in the
discussion as relationships between NDCS and community providers could be very effective.
The review should also examine any issues with attracting and retaining staff for the program
and share any findings and recommendations to Director Frakes.

Staffing

Since 2016, the Division of Behavioral Health has improved their staffing levels. Supervisory
and psychologist positions are consistently filled but there are still challenges in recruiting and
retaining mental health therapists, substance abuse counselors and support staff. This was also
identified as a challenge in the Retention Work Group report. Future needs could include
additional staff for the sex offender programs, additional substance abuse counselors to expand
the delivery of treatment and additional positions at NCCW due to the high rate of mental illness
in the female population. Consideration should also be given to expanding substance abuse
treatment staff to the community corrections centers to assist inmates who relapse while on work
detail or work release. Staff would also be assisted if there were additional programming and
office space as those types of spaces are a challenge throughout the system.

Clubs/Social Groups/Non-NDCS Programs

There are a number of other groups that meet within NDCS facilities that are not considered to
be NDCS programs. However, many of them have a significant value to institutional life and
culture, and are desired by the inmate population. Some are groups begun by the inmates
themselves, and others may be run by volunteers or other groups from outside the facilities.
There are many examples of positive events taking place that have the purpose of providing
supports, guidance or some type of skill to those willing to participate.

For decades there have been a number of social groups or inmate clubs that meet on a regular
basis at the facilities. However, according to veteran inmates, these opportunities have declined
over the years due to changes in yard practices and security measures. There are a number of
these veteran inmates who have shared with the OIG the positive impact that these have had on
their lives and they would like to see an increase in these opportunities in the future. The OIG
plans to attend more meetings of these clubs in the next year, especially after attending a
particularly thought-provoking meeting of the Harambee Club at OCC earlier this year.
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COMMUNITY CORRECTIONS

NDCS has two facilities designed to house inmates who are eligible to work outside the NDCS
facilities, the Community Corrections Center-Lincoln (CCC-L) and the Community Corrections
Center-Omaha (CCC-0). Until recently, these two facilities housed both male and female
inmates.

Expansion

In September 2017, CCC-L expanded by 100 male beds when a dormitory style housing unit was
opened. This was funded by legislative action in 2016 at a cost of approximately $1.8 million.
Male inmates reside in their housing unit and it primarily consists of men who are near their
release date and are on work detail.”” A 160-bed female unit at CCC-L was opened earlier this
year. This unit is a separate building that includes a separate food service unit, an expanded
canteen and additional offices and program space. In the past month, NDCS closed the 20 female
beds at CCC-O, which will allow CCC-O to expand their male population by the same number.
In addition, the previous female unit at CCC-L converted to a male unit which resulted in an
expansion of male beds at CCC-L by approximately 84 beds. This project cost slightly more than
$20 million. The new female unit at CCC-L is a modern facility that will serve this population
well. However, past population projections have indicated that many of these community
custody beds will be empty due to there not being a need for 160 female community custody
beds. Should these 160 beds be filled, it is likely that NDCS will have changed how they classify
female inmates and there will be a valid concern about the readiness of the women sent to that
unit.

As stated in past OIG reports, the OIG still has concerns regarding the elimination of female
community custody beds in Omaha. According to NDCS data, over 34% of the women in
Nebraska’s correctional system are from the metro Omaha area and the closing of these beds will
not allow these women to begin the transition process from prison and back into society in their
home community. When they are discharged from CCC-L they will then have to restart the
employment process when they move to Omaha. In contrast, if they were able to serve the end of
their sentence in Omaha, then they would be able to rebuild relationships with their children,
who many are expected to parent once they are released, and find other supports such as housing,
treatment options, employment and education.

Other Community Custody Options/Innovative Ideas

In the past, the OIG presented information to Director Frakes and the Legislature regarding other
options for inmates who have been classified as community custody and are eligible for work
release opportunities. This information has been included in past reports and in testimony before
the Legislature. A group of stakeholders is currently meeting as a result of the introduction of
Legislative Resolution 223 and they will be looking at various options for the future of NDCS,
especially in the area of community corrections. The Sherwood Foundation in Omaha has
convened a group for about three years of a number of stakeholders and they are working on the
issue of re-entry which also impacts community custody options and other areas of release and

7 Work release is when an inmate works in the community for a private employer. When someone is on work detail they pay
$12/day to NDCS for rent. Work detail inmates receive a very small wage from NDCS for their work within the facility or for
another state agency.
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treatment. The OIG served on this committee until earlier this year. Nothing should be off the
table as these discussions take place.

Last November, the OIG sent a letter to Lt. Governor Mike Foley and Senator Anna Wishart due
to their interest in the rehabilitation of those in the correctional system. The letter shared a
suggestion that was provided by one of the Vocational and Life Skills Program grant recipients
regarding the establishing of a state policy to encourage the hiring of previously incarcerated
individuals. Examples from New York and North Carolina were shared with these two policy
makers that had been quite successful at encouraging employers (government and private) to
consider formerly incarcerated individuals for jobs. These are programs with very little cost but
that can help remove the stigma from formerly incarcerated individuals and assist with their
successful return to their community.”

Re-Entry Services

The Vocational and Life Skills Program was established by the Legislature in 2014. It is a grant
program that contracts with community groups to provide reentry services for individuals who
are about to leave or have left the custody of NDCS. The first grant cycle began in early 2015,
and the second began on July 1, 2016. The third grant cycle began on July 1, 2018.
Approximately $7 million is provided to grant recipients during the two year grant cycle. The
grant recipients are offering services in areas throughout Nebraska, including a combination of
programs, such as housing, employment services, education, and vocational training. In addition,
more services are being provided within the correctional facilities by these groups. To give the
reader a better idea about the work of these grant recipients some of these groups have provided
information to the OIG regarding their efforts. These are included as attachments to this report.”
NDCS also publishes quarterly reports on this program.®

As part of the NDCS reentry effort, NDCS reentry specialists meet with inmates at least three
times during their incarceration. These include contacts during the beginning, middle and end of
their sentences. The purpose is to work with the inmates to establish a reentry plan. Parole has
also created its own reentry positions that go into the correctional facilities to work with inmates
that are about to be paroled.

8 Attachment N: November 11, 2018 letter from the OIG to Lt. Governor Foley and Senator Wishart

7 Attachment O: VLS Grant Information Summaries

8 The most recent VLS report can be found at
https://nebraskalegislature.gov/FloorDocs/106/PDF/Agencies/Correctional_Services__Department_0f/490 20190722-

134727 .pdf.
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COUNTY JAIL PROGRAM

NDCS continues to contract with a number of county jails to house state inmates. NDCS pays a
contracted rate to each county jail for each inmate housed there, and the sole purpose of this
program was to assist with the overpopulation issue. Although NDCS previously announced that
the program would end on June 30, 2017, it did not, in fact, end as planned. NDCS has not
requested funding for this program after June 30, 2017 but instead uses other correctional funds
from other sources for this purpose. NDCS suggested to the OIG in the past that they hoped to
end the use of this program when the new housing unit was opened at CCC-L but this only
slightly impacted the population in the county jail program.

In 2018, the OIG met with county jail staff and the state inmates who resided in most of the
county jails that maintain contracts with the state. Concerns were shared with the OIG and these
were shared with NDCS. Earlier this year, the OIG visited three of the county jails and was told
that after the information was shared with NDCS that several improvements took place.

Throughout the history of the program, NDCS has indicated that they would like to send inmates
to these jails who have recently entered the custody of NDCS. Many times it has been stated by
NDCS that the intent is to keep the inmates there for approximately 90 days before returning
them to a state correctional facility. Earlier this year there were cases brought to the attention of
the OIG regarding inmates who had been there for periods longer than 90 days. This was brought
to the attention of NDCS and several inmates were moved as a result of this notification. There
are some inmates who wish to remain in the county jail and have volunteered to stay past 90
days. However, there were others who were not moved despite the efforts of the OIG. NDCS
was resistant to these transfers and indicated that the inmates had not requested to move. The
OIG contacted the county jail and found out that they had been requesting such moves for at
least two months. NDCS eventually agreed that this was the case and moved those individuals
into a state correctional facility. Recently, another case of someone who has been in the county
jail for over 180 days was brought to the attention of the OIG. This was shared with NDCS and
they indicated that his transfer had been scheduled and he was actually transferred to NSP the
next day. When inmates are sent to the county jails (and many are resistant to such moves) they
have typically been told that they will be there no longer than 90 days. The OIG has confirmed
this in the past with county jail staff, NDCS staff and the inmates. It is important that NDCS
monitor the lengths of stays at county jails so that individuals do not exceed this established
placement goal.
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INMATE LETTERS

During the past four years, the OIG has received numerous letters from inmates in the state’s
correctional system. They come from all facilities and cover a multitude of issues. The OIG has
improved the responsiveness to these letters during the past year. However, the letters and cases
opened as a result of those letters, has increased during the past year. In 2018, there were 162
cases opened as a result of a letter from an NDCS inmate. So far in 2019 there have been 164
cases opened as a result of a letter from an NDCS inmate. This does not take into account the
number of issues looked into by the OIG after being approached by inmates during one of the
numerous Visits to correctional facilities.

The letters are valuable in that they provide information on issues within the correctional system.
At times the OIG will refer the inmate to the Ombudsman’s office, but ask that person to keep
them updated on their situation. The challenge of responding to all of them in a timely manner
will always exist but it is important that if someone contacts the OIG that they should then
receive a response.

Some of the more interesting letters are ones that provide insight and then suggestions on how to
improve the justice system. Innovative ideas arrive all the time in the mail and are also shared
with the OIG while visiting facilities. For example, a group of inmates sentenced to life sent a
proposal to the OIG and senators regarding individuals with life sentences. They drafted a
potential piece of legislation called the Fair Act Treatment Proposal. It is their proposal to set up
a mechanism for those sentenced to life to be given another chance after they have served a
significant number of years and have completed all of their recommended programs. It is a
thought provoking letter and proposal.®

81 Attachment P: July 15, 2019 letter and proposal from Crescent Willie Tucker
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ISDP (Inmates Sentenced to the Death Penalty) CONCERNS

A group of inmates who are on death row contacted the OIG to express concerns regarding their
living conditions. The OIG met with half of the inmates on death row at TSCI after receiving
their request. They voiced concerns about their living conditions including:

Being split into two groups and the impact that this has on their out-of-cell time;

Their outdoor recreation area is dissimilar from the general population yard including the
fact that they do not have weight machines;

Cells in their unit were stripped out so that would have other uses but those were not
completed;

Due to their being in the Special Management Unit with restrictive housing inmates when
there is no movement in that unit due to actions of those inmates they are impacted and
have their movement restricted, including no access to their own yards;®?

Being housed in that type of unit has an impact on their mental health conditions;

The rule book for ISDP is not consistent with the post orders for that unit; and

Law library access has decreased.

It was a productive meeting and the OIG forwarded these concerns to the appropriate NDCS
executives for their review. The OIG recently asked the Deputy Director of Prisons if any of
these concerns have been addressed or will be addressed.

8 |In addition to an outdoor yard for congregate activities, each cell opens up to a private space that has an exterior opening.
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NDCS STRATEGIC PLANS

In October 2015, NDCS released their first strategic plan for 2015-2017.83 This was an eight
page document that is required by state law that was passed in 2015, that required NDCS to
utilize a strategic planning process for future budget requests. In this plan, NDCS named five
“Leading Goals” and had outcomes, strategies and measurements associated with each of those
goals. The plan discussed evidence based practices, operational capacity versus design capacity,
behavioral health needs and a capital construction six year plan. The plan did indicate that
changes would be made to CCC-L to add female beds and to revise the core services. This has
been accomplished. It also discussed the LCC/DEC Regional Treatment Center proposal. A
portion of this was funded and it is still moving forward. The rest of the report discussed the six
year plan for FY2018-2021. The table below has the plans and the status of those plans.

TABLE 4

Future Consideration, FY 2018-2021

STATUS

WEC: Add 100 minimum beds at WEC and reduce the
dormitory capacity to 160 beds (from 200). Increase core
services to support an operating capacity of 260 minimum
custody beds.

No progress.

NCCW: Consider separate housing for female juvenile
inmates. Increase core services to support an operating
capacity of 360 beds, all custody levels

No progress.

NSP: Consider reduction of existing dormitory capacity
from 600 to 480 beds, as well as the addition of 120
minimum custody beds. Replace existing segregation unit
with a functional Restrictive Housing Unit that includes
programming space. Increase core services to support an
operating capacity of 1350 beds.

100 minimum beds are being added to NSP
but it is not clear if those will reduce the
current dormitory capacity due to
overcrowding. Segregation unit is still in
operation and core services have not been
changed.

CCC-O: Site could support an additional 100 male
community custody beds. Increase core services to support
the increased operating capacity of 250 beds.

No progress.

OCC: Expand and improve core services to support an
operating capacity of 792 beds.

No progress.

TSCI: Potential for addition of 100 new maximum custody
beds if the overall population custody levels warrant the
need for higher custody beds.

This was attempted by double bunking a
portion of the Special Management Unit and
designating it as General Population.
Eventually, these units were changed to
restrictive housing units.

Provide space for parole hearings, parolee services, Parole
Administration, and the Parole Board adjacent to the
largest NDCS community reentry center, CCC-L.

Parole Administration moved to their own
location.

83 https://www.corrections.nebraska.gov/sites/default/files/files/39/ndcs_strategic_plan_2015.pdf
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In 2016 a Progress Summary was released regarding the 2015 plan.®* It contained additional
information and updates of the previous plan. It also revealed that each “Leading Goal” would
include three outcome measures that would be metric documents that provide snapshots of the
status of outcomes and goal completions.

In September 2016 another strategic plan for 2015-2018 was released but it was nearly identical
to the first strategic plan.®

In October 2017 the NDCS Strategic Plan Progress Report for Fiscal Year 2016-2017 was
released.® The plan contained data on the Violence Reduction Program, the Vocational and Life
Skills Program, mission specific housing beds, and restrictive housing population and general
information on non-clinical programs and other NDCS initiatives. It did not include any
information or updates on the six year capital construction plan or many specifics regarding 33
measurements related to the “Leading Goals” mentioned in the first two plans.

In September 2018 the 2019-2023 Strategic Plan was released by NDCS.8” The plan shared
planned outcomes of NDCS. Many outcomes are listed in the plan, including that NDCS will
reduce the number of workplace injuries by 50%, that one-third of process improvement projects
will originate from QDIP boards, that 100% of NDCS team members will achieve 3.2 or higher
on performance evaluations, and that agency turnover will be reduced to 18%. However, in many
cases there are little specifics on how these outcomes will be achieved. For example, the plan
shares that in the most recent calendar year the turnover rate was 27.6% and it states that “While
total turnover has climbed since CY 2012, the rate of increase has slowed.” It lists strategies that
may assist with turnover but some of these, such as reducing mandatory overtime and
eliminating staff assaults, are somewhat easy to list but very difficult to enact. Capital
construction is discussed in the plan, including future considerations. It provided updates on the
projects currently underway and provides information on the FY 2020-21 NSP core services
request and future considerations after that project.®° The future projects are listed in the next
table.

84 https://www.corrections.nebraska.gov/sites/default/files/files/39/strategic_plan_progress_summary 2015-2016.pdf
85 https://www.corrections.nebraska.gov/sites/default/files/files/39/ndcs_strategic_plan_ 2015 -
2018 updated september_2016.pdf
86 https://www.corrections.nebraska.gov/sites/default/files/files/41/fy17 strategic_plan_progress_report_0.pdf
87 https://www.corrections.nebraska.gov/sites/default/files/files/41/2019-2023 _strategic_plan_final.pdf
8 The first two plans had the six year capital construction plan but plans after that focused only on projects that had received
funding.
89 The NSP core services project would have updated several core areas of NSP for a cost of $15.2 million. This request was
rescinded by NDCS during the 2019 legislative session.
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TABLES

FUTURE CONSIDERATIONS

STATUS

Nebraska State Penitentiary (NSP): Construction of an 80-
bed high security restrictive housing unit could replace the
existing 36-bed Control Unit (opened in 1955).

No request yet.

Lincoln Correctional Center/Diagnostic and Evaluation
Center (LCC/DEC): A program statement for two living
units, each housing 192 maximum security inmates (384
design beds), has been completed. This project could
address agency needs for high security housing, allow for
the conversion of LCC to full medium custody and
contribute to meeting agency capacity needs.

$49 million for the project was funded by the
Legislature in the 2019 legislative session.

Omaha Correctional Center (OCC): Future needs include
expanding the family visiting area, medical services area,
food service and programming space.

No request yet.

Work Ethic Camp (WEC): A program statement has been
completed to address essential services such as
intake/medical/recreation. Adding to the warehouse could
provide adequate storage of supplies needed to operate
the facility. Completion of these projects could allow for
expanded bed space in the future.

No request yet.

Nebraska Correctional Center for Women (NCCW):
Remodeling living units, expanding programming space and
upgrading security may be needed.

No request yet.

In December 2018 the NDCS Strategic Plan Progress Report for Fiscal Year 2017-2018 was
released.® It reiterates the five strategic goals that had been previously called “Leading Goals”
and shares that each goal includes outcomes with multiple measures to ensure consistency and
progress. There is more data regarding the goals in this report but there again was no information
on the six year capital construction plan shared in the first strategic plan.

The OIG would recommend that the next strategic plan provide detailed information about each
of the outcomes, strategies and measurements associated with the strategic goals to provide a
more complete picture of what is taking place within NDCS. The OIG would also recommend
that if goals are shared in the plan that details should be provided on how those goals are going

to be achieved by NDCS.

90 https://www.corrections.nebraska.gov/sites/default/files/files/270/2017-18 strategic_plan_progress_report.pdf
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NDCS RESEARCH DIVISION

NDCS is not just correctional facilities. There are many other parts of NDCS that support their
mission. The OIG is beginning to reach out to those other support areas to learn more about what
they do to support NDCS. Earlier this year, the OIG communicated with the NDCS Research
Director to learn more about the Research Division. Below is a description of their roles and
responsibilities that was shared with the OIG by Dr. Abby Carbaugh.

Research Division Roles and Responsibilities: | also wanted to provide you with a short
summary of the work that happens within the Research Division and the responsibilities
of each of my teammates.

1. Research Director: The Research Director is responsible for the
supervising all members of the Research Division and, when necessary, ensuring
work is completed in their absence. The Research Director is also responsible for
running high-level, complex analyses to ensure the Agency Director and his
leadership team have the information available to them to aid in daily facility
management and departmental strategic planning purposes; producing
legislatively required statistical reports related to mandatory discharges and
restrictive housing; and serving as a representative on a number of internal (e.g.,
Multidisciplinary Review Team, IT Governance Committee) and external
(Seamless System of Services, CJIS Advisory Committee) workgroups. The
Research Director also works in collaboration with external researchers
interested in studying various aspects of NDCS to ensure their research questions
and methodologies meet appropriate ethical standards, and to provide assistance
in producing datasets and contextualization for the quantitative data provided.

2. IT Business Systems Analyst: The IT Business Systems Analyst is primarily
responsible for the development and maintenance of user requests for
reports/iBots to be built in OBIEE, or for basic information requests. This person
also is the point of contact for national reporting, such as ASCA’s PBMS data (no
longer active), BJS annual reports, Social Security Administration monthly
reports, and other national data collection programs. The person in this role also
monitors location history records for their accuracy, and performs other data
auditing tasks, as needed.

3. Data Auditor: The Data Auditor is charged with identifying discrepancies
in data entry and generating reports to assist staff in cleaning up records with
missing, illogical, or otherwise erroneous data. The person in this role also helps
ensure information is easy to find by eliminating redundant or outdated reports
and ensuring the dashboards are clear and concise. A secondary function of this
position is to assist the IT Business Systems Analyst in responding to data
requests and creating automated reports for end-users.

4. Program Analyst: The Program Analyst works closely with the clinical and

non-clinical program staff to monitor program data entry, as well as maintain
OBIEE reports regarding waiting lists, enrollments, and completions. The person
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in this role is in charge of compiling the data for the Quarterly Programs Report
and incorporating feedback from the Program Managers regarding any
interpretations of trends or procedural changes that have occurred since the last
report. As the need arises, this person assists in responding to one-off data
requests, though, the primary job responsibilities revolve around program-related
requests.

5. Research Analyst: The Research Analyst works on projects that involve
more in-depth analysis and reporting. Typically, the person in this role uses
reports and tools outside of OBIEE (e.g., Access, Excel, Stata) to complete their
analyses. Generally, the person in this role focuses on broad departmental
topics, such as staffing issues (e.g., assaults on staff, vacancies and turnover
rates), risk assessment (e.g., STRONG-R risk distributions, generating lists of
people with reassessments coming due), and population trends. As the need
arises, this person assists in responding to one-off data requests, though, the
primary job responsibilities revolve around more in-depth analyses of issues
related to strategic planning.

6.  Ph.D.-level Intern: This position is currently vacant. When it is filled, the
person in this role assists with higher-level causal data modeling, and developing
the logical sequences for analyses for requests that are complex or involve data
with subtle nuances that could be overlooked if not all factors are accounted

for. In addition to some of the day-to-day tasks, the majority of this person’s time
is expected to be spent working on an in-depth research project of NDCS'’s
population, programs, or services, that would meet his or her dissertation
requirements. NDCS benefits by receiving a solid evaluation project, the student
benefits by receiving access to data for their dissertation and agency staff who
can provide clarifications and context for the data, and both parties benefit by
building a relationship that can be leveraged for future research needs.

The OIG appreciates the information provided by Dr. Carbaugh and looks forward to working
with her team to gain a better understanding of NDCS issues.
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CENTRAL OFFICE WORK ENVIRONMENT

During the past two years there have been a number of individuals who have left employment
from the NDCS central office. The people in these positions vary from purchasing to human
resources to budget to reentry and many more areas that are key in the success of NDCS. Some
individuals have reached out to the OIG during their employment or after their employment and
have expressed concerns about the work environment in central office. The OIG has also met
with others who did not experience a difficult work environment or chose not to share their
experiences.

There have been two primary concerns expressed to the OIG. First, that in many areas they are
short-staffed. NDCS’ responsibilities have expanded yet the number of employees providing
support in those areas has not increased. To some, this impacted the ability to carry out their
duties and responsibilities in a timely, efficient and productive manner. Second, multiple people
expressed concerns about the environment in which they are employed, including a top-down
management style where input is discouraged. They also have shared other concerns about the
environment with the OIG.

There have been enough concerns expressed to the OIG over the past two years that it is
recommended that the Governor or Director Frakes bring in an independent and external review
team to review the employment conditions in the central office area. This review could
determine whether the issues raised with the OIG actually exist and if so to what extent, and
whether or not action can be taken to address those issues so that the work culture can improve.
A review like this should be welcomed so that any concerns can be addressed in a positive
manner and assist NDCS in moving forward.
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DIVISION OF PAROLE SUPERVISION

In 2015, the Legislature passed Legislative Bill 598 to transfer the administration of the Division
of Parole Supervision (Parole) from NDCS to the Board of Parole effective July 1, 2016. The
transition to the Board of Parole was made on July 1, 2016.%* The Director of Parole Supervision
is Julie Micek.

It has now been three years since Parole was placed under the Board of Parole. Many changes
have taken place and the OIG visits with staff of Parole on a regular basis and also
communicates with members of the Board of Parole when necessary. Parole has been extremely
open and transparent with the OIG.

Each year, the OIG has asked Director Micek if she would be willing to prepare a document that
discusses the activities of the Division of Parole Supervision during the past year, along with any
successes, challenges, and plans for the future. Director Micek provided a report again this
year.®? The report provides a quick overview of the activities of the Division. The Division’s
Annual Update 2019 will be published in the near future.

One of the activities of the Division this past year was presenting to the Council of State
Governments about EBP (evidence-based practices) implementation. It shares their growth in the
use of EBP starting from the Justice Reinvestment Initiative in 2014 and continuing to the
present day. Their presentation provides information about their commitment to this process.*

On December 31, 2018 the Division released their annual report on parole revocations.* The
report is attached and provides information and data on parole revocations, including:

e 58% of all review of parole hearings were due to a law violation and the remaining 42%
were prompted by technical violations;

e Narcotics possession or refusal to be tested is the most prevalent parole violation;

e 396 individuals had parole revocation hearings in FY 2018 and parole was revoked in
89.6% of those cases;

e Parole hearing counts and outcomes by date;

e Data on the number of violations per client before a parole hearing was held; and,

e Demographics on parole clients who have a review of their parole hearing.

The Division also provided a great deal of statistical information to the OIG as part of the
response to the request for information. This information will be thoroughly reviewed and
analyzed and will be part of a special report on parole that will come out by February 1, 2020.

Summary
As shared in the 2018 OIG Annual Report, the Division of Parole Supervision has taken
significant steps in the past few years but many challenges remain as they attempt to move

91 The transition report can be found at
http://nebraskalegislature.gov/FloorDocs/104/PDF/Agencies/Parole_Board/585_20160603-101354.pdf
92 Attachment Q: Report from Director Micek

9 Attachment R: Division of Parole Supervision’s PowerPoint presentation to CSG

9 Attachment S: 2018 Annual Report on Parole Revocations
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forward. In the past year, the OIG has not been contacted by either a Parole staff member or a
parolee with any concerns regarding Parole and its practices. Last year, the OIG followed the
case of a person who had been recently released on parole in order to learn more about the parole
process. The OIG had met this individual during his lengthy stay in restrictive housing. He was
paroled after being removed from restrictive housing and completing the Violence Reduction
Program. The OIG maintained contact with the parolee, his family and the parole officer during
his time on parole. He successfully completed parole in early 2019.
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RECOMMENDATIONS

Throughout the report there were many observations made by the OIG that resulted in these
specific recommendations.

The following are recommendations by the OIG:

e The OIG would strongly recommend that the Governor, the Legislature and NDCS work
together and create a comprehensive task force that will conduct a strenuous in-depth
examination of the staffing problems facing NDCS.

e The OIG would recommend that the Governor, the Legislature and the Judiciary work
together and create a comprehensive task force that will address the correctional
overcrowding issue by seeking and implementing solutions.

e NDCS should include information on the OCC Special Detail only filling a percentage of
an entire position in their vacancy data.

e NDCS needs to review the issue of wage compression between salary and non-salary
staff, as well as the salary structure of wardens and other administrative positions.

e NDCS should review the possibility of hiring individuals with criminal histories.

e NDCS should include facility staff at staff recruiting events.

e NDCS should bring in experienced and respected Sergeants, Lieutenants and Majors to
assist with mentoring the current NSP staff. Consideration should be given to utilizing
retired staff as mentors as well.

e Nebraska has a low overall incarceration rate but has the 10" highest racial disparity
ranking when comparing incarceration rates of black and white individuals. Nebraska
policy makers should more closely examine this issue in order to determine what can be
done to focus on that disproportionate incarceration rate, and what are the consequences
of having such a high disparity rate.

e NDCS should develop a long-term plan for addressing and financing their maintenance
backlog and for the development of appropriate and needed core support services
throughout the system.

e NDCS should track and report all inmate on inmate assaults.

e NDCS should expand the use of body cameras, especially at LCC.

e NDCS should task each facility with generating a report about institutional camera blind
spots and determine how and when to address those areas.

e NDCS should consider publishing a report and sharing it that provides an update on the
reaction and implementation of the Vera restrictive housing recommendations.

e NDCS should end the practice of double bunking in a restrictive housing setting in order
to comply with ACA standards.

e NDCS leaders and Legislative leaders should make a joint visit to Colorado to learn more
about their restrictive housing reforms.

e NDCS should collect data on contraband turned over to the Nebraska State Patrol that is
not shared with NDCS or the OIG.

e NDCS should review data and timing of staff searches in order to determine whether
changes can be made to make them more effective and less predictable as well as review
the possibility of having dedicated search staff that examine everything brought into the
facility via truck.
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e NDCS should reinstate domestic violence programming.

e NDCS should review the effectiveness of the delivery of the substance abuse treatment
programs and consider working jointly with community treatment providers to improve
and enhance the program. The review should also examine any issues with attracting and
retaining staff for the program.

e Nebraska should take steps to enact state policies that encourage the hiring of previously
incarcerated individuals.

e NDCS’ next strategic plan should provide detailed information about each of the
outcomes, strategies and measurements associated with the strategic goals to provide a
more complete picture of what is taking place within NDCS. If goals are shared in the
plan then details should be provided on how those goals are going to be achieved by
NDCS.

e The Governor or NDCS should bring in an independent and external review team to
review the employment conditions in the central office area.

e Parole should continue to review the capabilities of expanding their role to provide re-
entry services and community corrections opportunities.

e Parole should continue to work with the Office of Probation Administration to jointly use
community resources, including the day reporting centers.

Status of Past NDCS Recommendations

During the past three years, the OIG has made numerous recommendations to NDCS. At the
request of the OIG, NDCS recently provided the OIG with an update or feedback on those
recommendations. The recommendations are attached to this report.*®

9 Attachment T : NDCS Recommendations Spreadsheet, July 2019
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OIG RESOURCES AND GOALS

As the OIG enters the fifth year of the existence of the Office, there are a number of goals and
expectations for the work ahead. One of the challenges facing the OIG is the lack of additional
staff to assist with the work. Over the past four years the demands on the OIG have significantly
increased and the result is that the OIG has to prioritize issues and understand that there will be
issues or parts of the correctional and parole systems that will not be able to be closely examined
due to a lack of time or resources. There are significant issues that are not reviewed or
investigated due to the lack of resources for the OIG. Should the Legislature decide to provide an
additional staff member(s) to assist the OIG the investment will be well-spent.

The goals for year five of the OIG are similar to previous years although some of these have not
been met in recent years:

Attend an inmate council meeting at each facility;

Continue to increase interaction with NDCS staff, including job shadowing;

Provide detailed special reports or updates on specific issues;

Conduct a more in-depth review of Parole and provide it to policy makers by the end of

2019;

Conduct a survey of the employees of the Division of Parole Supervision;

e Continue to maintain contact with each program that receives funding from the
Vocational and Life Skills Program;

e Conduct at least one survey of inmates at a facility;

e Continue to communicate with policy makers and be responsive to their requests for
information; and

e Always be open to suggestions for improvements.
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CONCLUSION
Completing an annual report is a quite an endeavor. It is an eye opening look at all of the activity
that is taking place within and around our correctional and parole systems in Nebraska.

This report has been filled with information and data in an attempt to share as much with the
reader as is possible so that they understand the activities of NDCS and Parole. It has been the
hope of the OIG that these annual reports will not only provide such an understanding but can
also be a resource for those interested in these areas. This fourth annual report does not go into as
great of detail as the 2018 OIG Annual Report but between the two reports the reader has access
to a great deal of information.

The OIG would again like to thank all of the individuals who have contributed to the contents of
this report. Contributions have been made by countless individuals including NDCS staff and
administrators, Board of Parole members, Division of Parole Services staff and administrators,
community members, current and former incarcerated individuals, the Ombudsman’s office,
Nebraska Senators, legislative staff and many others.
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Introduction
At the request of Director Scott R. Frakes, a project was undertaken to gain a
comprehensive understanding of issues that contribute to teammate retention at NDCS, as well as
factors that might serve to cause employees to leave their jobs. Comparisons were made across
facilities and job types in response to particular questions related to future employment at NDCS,
including factors that would prompt employees to stay or leave and changes that teammates felt
essential in order to remain with the agency.

Methodology

The process consisted of questioning 469 teammates individually by a team of mid-level
and frontline staff members. The interview process was largely informal, allowing respondents to
provide a variety of responses to follow-up questions.

In-person, confidential interviews were conducted across all NDCS facilities with the
exception of Central Office. Those facilities include the: Community Corrections Center-Lincoln
(CCC-L), Community Corrections Center-Omaha (CCC-0O), Diagnostic and Evaluation Center
(DEC), Lincoln Correctional Center (LCC), Nebraska Correctional Center for Women (NCCW),
Nebraska Correctional Youth Facility (NCYF), Nebraska State Penitentiary (NSP), Omaha
Correctional Center (OCC), Tecumseh State Correctional Institution (TSCI) and Work Ethic
Camp (WEC).

Subjects were interviewed one-on-one. Respondents represented a wide cross section of
job classifications and shifts within those facilities. The objective was to have at least 30 percent
of teammates from each facility complete the interviews. That was followed by qualitative
analysis of the results and issuance of this report.

Analysis

Of the 469 teammates interviewed as part of this project, 57 percent (Table 1) indicated
they would be working at NDCS in the next five years. Twenty-four percent said they did not
feel they would still be with the agency and 19 percent said maybe.




Tablel Do you see yourself working for NDCS in the next five years?
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There were 469 responses to the question, “Do you see yourself working for NDCS in the next five years?”
Responses were categorized as: yes, no and maybe. Anyone who responded with “I don’t know” was categorized as
“maybe.”

In order to gain more context from the yes, no and maybe responses, each teammate was
asked to provide further explanation related to their particular response. Answers varied widely,
but several key themes were identified within each category (yes, no and maybe). In order to
capture all of the responses provided by each teammate, every response was recorded and
included in the total. For example, among teammates who indicated they would continue to be
employed in five years, if they had multiple reasons for remaining on the job, each response was
noted and included in the tally.

Overwhelmingly, people who said they would continue to be employed (Table 2),
indicated that enjoyment of their job was a key reason. That response was followed by having
good co-workers and pay.




Table19 ~ Ifyoucould change anything, what would it be?

Examining the breakdown across job duties, again, a pay increase was the top
recommendation to the question, “If you could change anything, what would it be?” That was
true among custody staff, food service, maintenance, recreation specialists, and unit staff. The
only group of teammates for which pay was not ranked highest was warehouse staff. Admittedly,
that response group consisted of only four individuals. Two people advocated for leadership
changes, one person indicated pay and the fourth person said inmate accountability would be a
recommended change. The sample size may have been too small to clearly differentiate what
would be the top priority. Across most jobs, staff accountability and leadership were top
suggestions for change.

When asked specifically about recommended changes pertaining to leadership (Table
20), across all respondents, having a better immediate supervisor was the top selection. The other

suggestions (improved communication, increased administrative presence, more appreciation and
more support) all ranked about the same as a follow up choice.

14




Table20  Ifyoucould change anything, what woulditbe?

Leadership Breakdown

Better immediate Improve Increase More appreciation More Support from
supervisor Communication Administration from leadership ~ Administration
Presence

Conclusion

This survey was designed to identify factors that would influence the decision by
teammates to remain employed at NDCS as well as solicit ideas for change. While a majority of
people saw themselves working for NDCS in five years, among those who said maybe or no,
they indicated that in order to remain, pay increases would be required.

Of those who said they would stay, the primary reason was enjoyment of the job. Pay was
a lesser consideration (behind having good co-workers). Among the facilities included in the
survey, only two had more no than yes responses as to whether they would continue to be
employed in five years. Across job classifications, the majority of teammates indicated they
would stay.

When asked to provide input on changes related to retention, many people indicated that
an increase in pay was necessary, which correlates to the top reason people feel they will not
remain with the agency or are contemplating leaving NDCS. With regard to that question,
employees were able to provide multiple responses — and they also placed heavy significance on
leadership, staff accountability and overtime.

As noted in this report, pay increases were not yet negotiated at the time teammates were
questioned. Having those increases in place might have impacted responses related to pay. For
instance, it may have resulted in a greater shift to leadership, accountability or other factors as
suggestions for change.

Next Steps (by Director Frakes)

Improvements to compensation and leadership were the top areas of improvement
identified by respondents. Despite significant progress in 2019, compensation remains a leading
issue. Over 20 percent of the staff do not have a longevity component as part of their pay.
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Wages for health care/behavioral health care staff are below market rates for several job
classes. Wage compression between fepresented staff and supervisors was impacted by the recent
contract agreement with the Fraternal Order of Police (FOP). The agency must continue to work
on addressing compensation issues as part of its retention strategy.

NDCS announced a major staff initiative in 2019, focusing on staff engagement. Working
in partnership with Gallup, the agency is focused on implementing tools and approaches for
supervisors. While compensation is important for retention, money alone does not lead to
employee engagement. Staff engagement is directly linked to the leaders for whom they work.
The primary retention focus for the next 12 months will be increasing staff engagement using the
Gallup Q12 process and the Clifton StrengthsFinder tools.

My thanks to the people who took part in designing and catrying out this project. The
lessons learned about methodology and implementation were just as valuable as the information
gathered by talking with staff.
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Status/Response July 2019

OIG Response (August 18, 2019)

Currently, staff at the Tecumseh State Correctional Institute have the
opportunity to be paid more for merit and longevity reasons. This
pay program should be provided to staff at NSP in an effort to reduce
turnover and vacancies.

Addressed through contract negotiations and agency
initiatives

This is an encouraging development. It is something that
could have been done much earlier as the situation at NSP
worsened but at least it is now being addressed.

NDCS should review options related to the conversion of the external
housing units into programming space and construct new minimum
housing units that are rehabilitative and more efficient.

While NSP does need more programming space, it is
more cost effective to build new rather than remodel the
existing space

At some point, the external housing units will see the end
of their lifespan as residential housing units. This was
shared in the report, as was the original belief by then
NDCS Director Harold Clarke that they would not be able to
function as living units for the entirety of their lifespan.

Review the need to construct a second indoor recreation area for the
facility.

Too many competing construction needs with higher
priorities

This is still a concern that needs to be addressed at some
point.

Place cameras in identified “blind spots” in the Internal housing units
and review security camera needs throughout the facility.

Review and upgrading of camera security systems is an
on-going process

A recent assault in Housing Unit 4 demonstrated that the
concern with "blind spots" still exists.

Review the use of the kitchen area in internal housing units and
determine whether they can be used as a vending area or a
recreation area.2

Use of the dining hall for pro-social activities is an option
available to the facility, based on avaiable staff
supervision resources

The report meant the areas in each housing unit that were
originally designed as a type of kitchen or food serving
area. The OIG should have provided more details when
presenting this recommendation. It is my understanding
that there are discussions taking place on this issue at NSP.

Provide for access to a law library computer in Housing Units 2 and 3.

Current access is adequate

This is still a valid concern that could easily be addressed.
Many times, inmates in those housing units have their
movement restricted or access to the law library is
restricted due to staffing issues. More law library
computers are being added in Housing Unit 4 and they
could be installed in these other units as well.

Develop a plan in the near future to address the nursing shortage.
(Review past OIG recommendations if necessary.)

Efforts to recruit and retain nursing staff continue,
including increased compensation and certification as
correctional health care workers

Earlier this year, the skilled nursing facility was negatively
impacted by the lack of nurses. NDCS took steps to address
this and the skilled nursing facility was re-opened.

End double bunking in restrictive housing so that the ACA standards
will be met.

ACA standards do not prohibit double bunking in
restrictive housing

As laid out in the report, the ACA standard referred to by
the OIG was the amount of space required by the ACA in
ACA Standard 4-414 ("All cells/room in segregation provide
a minimum of 80 square feet,

of which 35 square feet is unencumbered space."). The OIG
never stated in the report that there was an ACA standard
on double bunking in restrictive housing.

Convene a short-term work group consisting of unit staff and
inmates to discuss other options for creating day room space or out
of cell opportunities within a living unit or connected to a living unit

The Inmate Council process provides the opportunity for
conversations of this nature

Point well taken.

Establish a goal to “right-size” Housing Units 7 and 8 so that they can
function in a safe and productive manner. If these facilities had 100
men in them instead of 200 men the environment would be much
better for the staff and the inmates.

The 100 bed construction project at NSP was initiated
consistent with {and prior to) this recommendation

It is the hope of the OIG that this goal is realized by NDCS.

NDCS and the OIG should work together to conduct similar
ts of other state correctional facilities.

The OIG still would like to extend this offer of cooperation.
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Assessment of Nebraska State Penitentiary
Conduct between 30 January 2018 — 2 February 2018
At the request of Scott Frakes, NDCS Director
Assessment conduct by Jeff Wooten

Between 30 January 2018 and 2 February 2018, | was instructed to conduct an assessment of the
Nebraska State Penitentiary (NSP) by Director Scott Frakes due to the overwhelming challenges
regarding staff vacancies, inmate unruliness, low morale, and overall issues plagued at NSP.

Individuals questioned in the assessment were staff ranging in ages from 19-61 with time in service (TIS)
with NDCS from 6 months to 28 years, and to a lesser degree, several inmates (approximately six) were
questioned regarding their concerns and observations.

During the assessment there were many discussions from staff and inmates on how to improve
conditions, morale, structure and environment; however, | concentrated on finding relevant common
themes throughout the assessment. Four themes, or constants kept revealing themselves in
conversation with staff and two themes with conversations with inmates.

Themes found within staff:

Training

Team consistency
Treatment of inmates
Leadership

PwneE

Themes found within inmates:

1. Consistency between shifts
2. Treatment of inmates

Findings and Recommendations made to Director Frakes and Diane Sabatka-Rine:

1. Training — Staff relayed that training conducted at the Staff Training Academy is not relevant to
what is endured once s/he has graduated and assigned a facility. The Field Training Officer (FTO)
program is inadequate and cannot keep up with the demands of new hires. More than often, a
new hire is placed in the control center or “bubble” without any training and remains there for
one to two weeks. According to staff at NSP, the control center is the hub or nucleus that keeps
the housing unit running smoothly and having an inexperienced officer only complicates the
daily process and frustrates the inmates.

Senior officers, Sergeants and Lieutenants also do not feel that it is their responsibility to teach,
coach, and mentor new hires, so new hires feel as if they are secluded from the team. Thisis a
never-ending cycle since the FTOs do have adequate time to train new hires and senior officers
do not feel it is their responsibility, new hires get frustrated, apprehensive and leave to find
work elsewhere.

Recommendation to Director Frakes and Diane-Sabatka Rine: | recommended to Director Frakes
and Diane Sabatka-Rine that NDCS find the best Sergeant and Lieutenants across the agency,
bring them to NDCS (compensated), as a mentorship program to teach, coach and train
supervisors.

2. Team Consistency — Every staff member | spoke to relayed that going to a team concept would
alleviate a large portion of issues and challenges. Rather than having many utility posts, where
an officer works in different housing units daily, maintain a team concept, where all three shifts




3.

are the same individuals. This creates trust amongst the officers, consistency within the team,
and will assist with maintaining order and discipline among the inmates, which was also a
complaint from the inmate population.

Recommendation to Director Frakes and Diane-Sabatka-Rine: | recommended that NDCS try a
pilot program of the team concept. It had been done in the past and according to senior staff, it
worked categorically well.

Treatment of inmates — This finding was found between staff and inmates. Although | did not
find any incident reviews (staff did say they did write it up), there are senior staff who purposely
treat inmates poorly and provoke inmates to conduct bad behavior. Once incident reported to
me, and discussed with Frakes and Sabatka-Rine, as an example, was when a senior Sergeant
who knowingly knew that an inmate did not speak English, repeatedly gave orders for him to get
on the ground and ‘cuff up’. When the inmate refused because he did not understand the
directives, the Sergeant proceeded to aggressively slam the inmate to the ground.

Although this is just one example, several staff and inmates relayed that this the norm
throughout NSP.

Recommendation to Director Frakes and Diane-Sabatka-Rine: Again, recommended a mentor
program to alleviate this happening in the future. | also recommended to Christine Carter (head
of NDCS Leadership Academy) several months earlier, that NDCS initiate a mentor program
based off the military program of assigning a ‘sponsor’ that would meet with new hires going
through the academy at week two. This sponsor would be the primary point of contact for the
new hire in the facility they would be assigned to and stay with them during the entire training
or probation period.

Leadership — This was the main theme throughout every discussion with staff that if remedied,
would alleviate most, if not all the challenges NSP and NDCS face. Supervisors do not take the
time to teach, coach, or train new hires, or sustain the training of senior staff. It is their opinion
(field staff) that there is no leadership, only supervisors and managers.

This permeates the facility to take on the role of coming to work, doing the minimal amount
required and then go home.

Recommendation to Director Frakes and Diane-Sabatka Rine: Revise curriculum of the
Leadership academy to concentrate on senior leaders. Focus on taking care of staff, showing
concern for their well-being, promote professional development, along with focusing on internal

development to make the individual a better leader. Also, recommended a mentorship program
where NDCS brings the best leaders across the agency into NSP.

*| ended my conversations with Director Frakes and Diane Sabatka-Rine on a personal
leadership observation: NSP had a Deputy Warden (Hurt) acting as a Unit Administrator in 2A. |
relayed that the optics of this move does not promote effective leadership and removes any
previous authority the Deputy Warden previously had. Both Director Frakes and Diane Sabatka-
Rine agreed with this assessment.
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FOR IMMEDIATE RELEASE (19-51)

CONTACT Laura Strimple, Chief of Staff
OFFICE 402-479-5713 | laura.strimple@nebraska.qov

Correctional facility on lockdown as intensive searches get underway

September 4, 2019 (Lincoln, Neb.) — Director Scott R. Frakes says he is taking a no-
holds-barred approach to stemming a recent uptick in assaults, drug exposures and
contraband at the Nebraska State Penitentiary. The entire facility has been placed on
lockdown* since this morning.

“That will continue to be the case until further notice,” noted Director Frakes. “During
this time we will have staff members doing organized and intensive searches of
housing units, looking specifically for alcohol, drugs, weapons and cell phones.”

All visitation hours with inmates through Friday are canceled. During the Labor Day
holiday, visitation was canceled due to reduced staffing. Director Frakes said the
decision to go into lockdown was not the result of staffing challenges, but a decision to
undertake actions necessary to address safety. “We've been doing concentrated,
surprise searches for a number of years, including at the penitentiary. This is not new,
but it is certainly on a larger scale.”

“Over the past month or so there has been an increase in assaults, not only on staff
members, but also among inmates,” added Michele Wilhelm, warden at the penitentiary.
“One assault resulted in a staff member receiving treatment at the hospital. Additionally,
a few inmates have received outside treatment for injuries.”

Director Frakes said that introduction of K2 (commonly referred to as synthetic
marijuana) into the penitentiary has also been on the rise. Several vials of the substance
were confiscated in the past month, but individuals continue to be intoxicated.

“No matter if it's K2, alcohol or other substances, staff members are dealing with
inmates who are intoxicated and are often confrontational when they are in that state,”
said Director Frakes. “That, in addition to the homemade weapons that have been
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FOR IMMEDIATE RELEASE (19-52)

CONTACT Laura Strimple, Chief of Staff
OFFICE 402-479-5713 | laura.strimple@nebraska.gov

Lockdown ends as penitentiary moves to modified operations

September 6, 2019 (Lincoln, Neb.) — The Nebraska State Penitentiary is moving off
lockdown* status, but will remain on modified operations* at least through the
weekend. Scott R. Frakes, director of the Nebraska Department of Correctional Services
(NDCS), says outside visits to the facility will continue to be canceled during that time,
but the step down to modified operations will allow inmates to have some controlled
movement outside of their cells.

“For instance, they will start to have access to the showers and their dayrooms, but
there will not be any unescorted movement off of the units,” explained Director Frakes.

Inmates started receiving notice of the planned changes on Thursday night. “They will
continue to be notified throughout the process,” said Director Frakes. “We want the
communication to be as clear as possible to the inmate population as well as staff
members.”

The penitentiary went into lockdown on Wednesday morning so that organized and
intensive searches could be conducted of cells, restrooms, dayrooms and other spaces.

“The decision to shut down activity across the facility was not spurred by any single
incident,” said Director Frakes. “But, there was no doubt that strong and direct action
needed to be taken based on the number of recent assaults and discovery of
contraband.”

Director Frakes said he is not ready to discuss what may have been uncovered in this
recent sweep. “Suffice to say, we are now focused on moving operations back to
normal, but in a precise and controlled way.”

Michele Wilhelm, warden of the penitentiary, said inmates have been cooperative during
the lockdown. “It is stressful anytime there is a break in routine and | can appreciate
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NEBRASKA NEBRASKA

DEPT OF CORRECTIONAL SERVICES
LAROLE SUPERVISION

Introduction

The Nebraska Department of Correctional Services (NDCS) and the Parole Board drafted
this report to comply with Neb. Rev. Stat. §83-907. That section requires NDCS and the
Parole Board to submit to the Legislature a proposed plan which describes the process
of implementing the accelerated parole review process required by Neb. Rev. Stat. §83-
962 if a correctional system overcrowding emergency is ever declared or determined to
exist.

This report addresses the following issues, as required by §83-907:

1. The process by which the NDCS director shall certify that an overcrowding
emergency exists

2. The process by which the department shall prepare and submit to the board a
listing of parole-eligible inmates to be considered or reconsidered accelerated for
parole

3. Any statutory changes required or funding necessary to accommodate such
process

4. The process by which the board shall examine inmates during the accelerated
parole review

5. A review of the analysis for granting parole pursuant to section §83-1,114 and
whether this process and the factors set out in such section are sufficient or
adequate for the accelerated parole review process required by section §83-962

6. A review of the process of supervising parolees released pursuant to the
accelerated review process and the necessary means to ensure public safety

7. Any statutory changes required or resources necessary to accommodate the
existence of an overcrowding emergency status and to facilitate the potential
requisite gubernatorial declaration of such emergency
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Recent Efforts

Over the past three years, NDCS and the Parole Board have worked individually and
collaboratively to increase the number of inmates prepared for parole, paroled and
successful under supervision.

Parole Board has:

Improved the parole guidelines by implementing a risk assessment tool that
generates a concrete risk rating
Set inmates for parole hearings up to two years from parole eligibility
o Initiating the parole process earlier provides inmates with the incentive to
take advantage of programming and the time to complete it before parole
eligibility
Began providing certificates to inmates who complete programs in an effort to
motivate them to continue working on their rehabilitation in preparation for parole
Reviewed inmates with hearings set in the future to determine if they can be set
for an earlier date
Reviewed inmates who are set for reviews and setting them earlier when possible
Brought in national experts to train and guide Board members in best practices to
assist with motivational interviewing techniques and use of risk assessments

Parole Board, through its Division of Parole Supervision (DPS), has also:

Established Resource Centers in Lincoln and Omaha Regional Offices
Implemented a new tool to assess parolees, prior to their release on parole, to
identify what level of supervision (high, medium, or low) is required for each
parolee

Implemented an incentives and sanctions matrix, which has helped the Parole
Board identify sanctions for parole violations that do not include sending the
parolee back to prison

NDCS has:

Implemented a new risk assessment tool that assesses an inmate’s risk to
reoffend and any factors or needs that may mitigate that risk
Increased cognitive behavioral programming resources to more effectively
rehabilitate inmates with a history of criminal thinking patterns

o This effort will also help increase the number of inmates ready for parole
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e Implemented process improvements that have allowed NDCS to reduce the time
between when an inmate arrives at intake and when he or she has been assessed
for rehabilitation and programming needs

o Knowing programming requirements earlier in the sentence allows for goal
setting, leads to greater engagement, and helps prepare the inmate for
parole

¢ Implemented programming enhancements; increasing the intensity of certain
programs and making them accessible to more inmates

e Continued efforts to ensure the agency is always using the “right inmate, right bed,
right time” approach

e Expanded mission-specific housing to more effectively address needs of special
populations

¢ Increased community beds to support transitions to parole
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Implementing the § 83-962 Parole Review Process

(1) The process by which the Director of Correctional Services shall certify that an
overcrowding emergency exists

The Director is required to certify that the prison population is above 140 percent capacity
or that it has reached 125 percent of design capacity within 30 days of such occurrence.
The Act does not require any specific process by which the NDCS Director is to certify
design capacity. To comply with this requirement, the Director or NDCS would provide
notice of design capacity.

(2) The process by which the department shall prepare and submit to the board a
listing of parole-eligible committed offenders to be considered or reconsidered
accelerated for parole

The current process for providing the Board a listing of parole-eligible committed
offenders is sufficient to address an accelerated parole process. The Board has
immediate access to NDCS'’ electronic data system, Nebraska Inmate Case Management
System (NICaMS), which provides real time data regarding parole eligibility for all inmates
in NDCS custody. The Board currently uses NICaMS to identify inmates who are eligible
for parole reviews and hearings.

(3) Any statutory changes required or funding necessary to accommodate such
process

The occurrence of an overcrowding emergency under the Overcrowding Emergency Act
may, but is not certain to, occur at some future date. NDCS and the Parole Board would

address any need for legislative changes, additional funding, or other resources, due to
the occurrence of an overcrowding emergency or not, at that time.

At this particular time, there are no statutory requirements or funding necessary to
accommodate section §83-907(1) or (2). Should the need arise, requests will be
submitted to the legislature for prompt consideration.

(4) The process by which the board shall examine committed offenders during the
accelerated parole review
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The current process for reviewing parole-eligible inmates is to conduct a file or in-person
review and, when appropriate, set inmates for public hearing. Notice of the hearing is
published in advance.

Neb. Rev. Stat. §83-962 (2) states that during a correctional system-overcrowding
emergency, the Board shall immediately consider or reconsider committed offenders
eligible for parole who have not been released on parole.

The Board has already taken steps to reconsider parole for inmates who are past their

parole eligibility date and is currently reconsidering inmates eligible for parole who have
not had the opportunity to parole.

If necessary, the Board will conduct an increased number of reviews and hearings based
upon the accelerated parole process. Board hearings may consist of three board
members while board reviews may consist of two board members. The Board and NDCS
will coordinate dates to schedule additional board reviews and board hearings.

(5) A review of the analysis for granting parole pursuant to section §83-1,114 and
whether this process and the factors set out in such section are sufficient or
adequate for the accelerated parole review process required by section §83-962

Currently, section §83-1,114(1) provides that the Board consider eligible inmates for
release and order such release unless it is of the opinion that his or her release should
be deferred because: (a) there is a substantial risk that he or she will not conform to the
conditions of parole; (b) his or her release would depreciate the seriousness of his or her
crime or promote disrespect of the law; (c) his or her release would have a substantially
adverse effect on institutional discipline; or (d) his or her continued correctional treatment,

medical care, or vocational or other training in the facility will substantially enhance his or
her capacity to lead a law-abiding life when released at a later date.

The primary goal for the Board is public safety and a consideration of the factors listed
above is consistent with this goal. The factors set forth in §83-1,114 are sufficient and
adequate for the accelerated parole review process required by section §83-962.

(6) A review of the process of supervising parolees released pursuant to the
accelerated review process and the necessary means to ensure public safety

The Board currently paroles all eligible inmates deemed appropriate. The accelerated
parole review process and reconsideration of all parole eligible inmates may increase the
number of parolees and, in particular, those with a higher risk to reoffend.
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Under current standards and practices, the Division of Parole Supervision
(DPS) supervises approximately 1,300 individuals. The current total caseload is
composed of roughly one-third high risk and needs, one-third medium risk and needs,
and one-third low-risk and needs. Over the course of the next two years, it is anticipated
that in addition to an overall increase in total caseload, the caseload composition will lean
more toward high-risk and high-needs individuals. If this scenario comes to fruition, it may
require the addition of specialized officers and the provision of additional services and
transitional housing.

Under current evidence-based practices, high risk and needs parole clients meet with
their parole officer two times per month and, on average, participate in multiple programs
(substance abuse treatment, life skills classes and cognitive restructuring). High risk and
needs parole clients are supervised by specialized parole officers who carry a caseload
of 30 at a given time.

In addition to increasing the number of officers, it will be necessary to adequately
provision the need for services and transitional housing. Even with appropriate
supervision level, treatment offerings, and housing options available, there are and will
be those individuals who are unable to maintain their parole status for a host of reasons.
These individuals will need to serve periods of custodial sanctions and/or may have their
parole status revoked.

(7) Any statutory changes required or resources necessary to accommodate the
existence of an overcrowding emergency status and to facilitate the potential
requisite gubernatorial declaration of such emergency

At this time, no statutory changes are required to accommodate a possible overcrowding

emergency status or gubernatorial declaration of such emergency that may or may not
occur in the future. Any additional resources necessary to accommodate such status or

declaration will be submitted to the Legislature for prompt consideration.
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DOUG KOEBERNICK

Inspector General
STATE OF NEBRASKA
OFFICE OF INSPECTOR GENERAL OF CORRECTIONS
State Capitol, P.O. Box 94604
Lincoln, Nebraska 68509-4604
402-471-4215
Memorandum

To:  Judiciary Committee

From: Doug Koebernick, Office of Inspector General
Re:  Nebraska State Penitentiary Update

Date: August 18,2019

Last fall, I submitted a special report on the Nebraska State Penitentiary (NSP).! The report
provided specific information on the growing challenges at NSP as well as recommendations to
address some of those challenges.

On July 10, 2019 I sent an email to the Judiciary Committee regarding NSP after it was reported in
the media that the facility was extremely short of staff and had to cancel visitation. I shared with
you then that I had learned from a staff member that there other parts of the prison that had to be
closed as well. In my email I also informed you that I had attempted to visit NSP the morning of
July 10" but NSP was so short of staff that they did not have an extra staff member to escort me
around the facility. My purpose in going to NSP that morning was to visit with inmates and staff
and gain a better understanding of the “temperature” of the facility. I did not want to add an
additional burden to the NSP staff so I left after learning about the escort issue. I then shared with
you that I had significant concerns about the staffing at NSP and how it was potentially impacting
the operation of the facility.

The purpose of this memo is to follow-up on that July 10™ email to you (and two additional emails
that [ sent to you in July). I have learned a great deal more since that day about NSP and the staffing
challenges at the facility, as well as other specific concerns, some of which may be impacted by the
staffing challenges.

I should also share that due to these concerns I sent an email to Governor Ricketts’ office on July
18, 2019 that said the following:

“I've spent some time talking to individuals connected to the Nebraska State Penitentiary
and thought I would share with you that I have some serious concerns about the stability of

! The report can be found online at
https://nebraskalegislature.gov/FloorDocs/105/PDF/Agencies/Inspector General of the Nebraska Correc

tional System/679 20181011-082108.pdf
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that facility. The issues raised with me are alarming and that facility may be in the worst
shape of all of our facilities. Please let me know if you or anyone in your office would like to
meet about the concerns that have been expressed to me.”

[ received a response directing me to share my concerns with Director Frakes on July 23, 2019. 1
discussed those concerns with Director Frakes via telephone shortly thereafter.

At the time of this email my concerns were based on conversations with those who work or reside at
NSP as well as observations made during my visits. Since that time, [ have visited NSP several
times. I have also gained access to additional information and data regarding the staffing of the
facility. After receiving and reviewing this data, I became even more concerned and thought it was
vital that I share this information with Nebraska’s policy makers.

CONTRABAND

In the 2018 special report, issues related to drugs, weapons and cell phones (contraband) were
shared. These are still ongoing safety and security concerns. More data on those contraband items
will be shared in my 2019 annual report that will be released next month. However, it should be
noted that cell phone availability and K2 usage are rather substantial and continue to negatively
impact the operations of NSP.? In the past week, there has been many cases of inmates using K2,
resulting in unsafe conditions for themselves and those around them. This accessibility to various
drugs is a concern, especially since NSP houses the Department’s largest substance abuse treatment
unit. Many staff and inmates have informed me that the number of cell phones that inmates have
access to is quite significant as well.?

STAFFING LEVELS

NDCS has three different levels of staffing at each facility. The three levels are full staffing,
minimum staffing and critical staffing.* When a facility operates below a minimum staffing level
they can submit a report that provides details on the timing of this level of staffing as well as the
impact. When the facility operates at or below a critical staffing level they can submit a similar
report.

Upon reviewing NDCS records, it has been learned that since early July 2019, NSP has had at least

18 occasions during which they operated at or below a critical staffing level. During one week in
August 2019 NSP also operated below the minimum staffing level on at least six occasions.

When these occasions take place, the entire facility may be impacted. In reviewing the reports that
were submitted, it was not uncommon to have the library, gymnasium and the school closed.
Visitation was also impacted and specific units had their movement impacted [Housing Unit 4 (a
restrictive housing and closed custody unit) was mentioned more than once]. On more than occasion

2 It should be noted here that not all of the contraband that is discovered is accounted for by NSP staff. For instance,
contraband that is thrown over the walls is not counted in the data reported by the facility to NDCS. Earlier this year,
Director Frakes discussed in a public hearing contraband that entered through the outside laundry. This was not
accounted for in NSP data. The OIG tried multiple times to receive that data from the Nebraska State Patrol and the
Department and was unsuccessful in doing so.

3 It should be noted that data provided to the OIG in a NDCS report shows a significant decrease in the discovery of cell
phones during the first half of 2019 at NSP. It is possible that low staffing levels impact the quality of searches which
leads to contraband going undetected.

4 Positions covered under these definitions include correctional officers, corporals, sergeants, shift supervisors,
assistant shift supervisors and caseworkers.




nearly entire shifts of protective services staff were held over and had to work overtime. At times
nearly half of a shift included individuals who were working overtime. It appears as though staff
regularly volunteer from other positions to fill security positions as well.

Last week, while Senator Lathrop and I were both attending a peer support specialist graduation
ceremony in the administrative building, the situation was much different within the rest of the
facility. A report indicated that all available first shift staff were mandated to stay and the staffing
level was still below the minimum staffing level.

The reports submitted on these occasions provide a great deal of detail on the impact of these low
staffing levels. Specific details will not be provided in this memorandum but the contents of these
reports undoubtedly increased my level of concern.

STAFF DISCIPLINE

Staff can be disciplined for various actions. When this is done they receive a statement of charges.
In recent reports provided to my office, NSP’s employee statements of charges were said to be
primarily due to staff not working mandatory overtime or abandoning their posts.

PROTECTIVE CUSTODY

One sign of an unstable facility environment may be the number of inmates who request protective
custody. NSP has had the highest number of individuals requesting protective custody. In May
2019, 31 individuals requested protective custody, which as a 12-month high. This is about three
times higher than the number at the Tecumseh State Correctional Institute (TSCI) and six times
more than the number at the Lincoln Correctional Center (LCC) during that same month. So far this
month, 18 individuals have requested protective custody at NSP and only four have done so at
TSCI.

VACANCIES

Over the last four years, vacancy data has been difficult to accurately measure at times due to the
way it is reported. However, using updated data recently provided by NDCS, the chart below was
created to show the changes in vacancies for protective services positions at NSP over the last two
years. The number of vacancies varies from month to month but there has been a substantive
increase in the past two years as the most recent data from June 2019 shows that there were 77
vacancies for those positions. This is the highest total in the last two years.
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The Department’s data for all of the facilities has also increased during that time, as it was at 132
vacant positions in July 2017 and was at 228 vacant positions in June 2019. Much of this increase

was driven by NSP, the Lincoln Correctional Center and the Omaha Correctional Center staff who
are assigned to work at the Tecumseh State Correctional Institute.

According to a report provided by NDCS, overall staff vacancies at NSP increased from 68 in June

2018 to 92 in May 2019. It is important that this data continually be analyzed and tracked to see if
additional trends develop.

OVERTIME

The data that may demonstrate the highest level of concern is staff overtime hours. Overall, the
amount of overtime served by the protective services employees in all of the facilities has reached
record highs (with the exception of May 2015 when the first Tecumseh riot took place). The chart
below compares the data for 2017, 2018 and the first six months of 2019. So far each month in 2019

has exceeded the corresponding months for 2017 and 2018. This growth, as measured in average
monthly overtime hours, is displayed in the second chart.

NDCS PROTECTIVE SERVICES OVERTIME: 2017,
2018 AND FIRST SIX MONTHS OF 2019
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The primary driver of the increase in overtime of the Department is NSP. Below are four charts that
demonstrate significant increases in overtime at NSP. The first chart is the overtime hours for

protective services employees since January 2018. There is a significant increase in the last few
months.
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The second chart shows the changes in overtime hours of non-protective services employees at NSP
since January 2018.
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The third chart shows the combined overtime hours of both types of staff at NSP since January
2018.
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The fourth chart goes back further and shows the amount of overtime hours for protective services
employees at NSP since January 2014.
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The recent growth in overtime is alarming, especially as it comes on top of continual growth since
2014 in overtime hours at NSP and in the Department. One of the items that is not captured in these
charts is the amount of overtime served at NSP by staff from other facilities. If someone comes
from another facility to work at NSP, that overtime is counted as overtime at their facility. The
Department uses various means to encourage staff from other facilities to assist at facilities in need

of staff, including providing transportation, lodging and meals for those who work two or more days
at one of the shortage facilities.

SUMMARY

As has been stated many times in the last few years, the Department continues to face a troubling
staffing issue. The two facilities facing the most significant problems are NSP and the Tecumseh
State Correctional Institute (TSCI). Several of the items discussed about NSP may also apply to
TSCI. However, when one factors in the overcrowding at NSP (NSP typically operates at over
180% of its design capacity and TSCI typically operates at 105% of its design capacity) plus the
significant presence of contraband as compared to TSCI’s lower level of contraband, NSP has
emerged as a potentially more troubled facility. As previously shared, staff and inmates have shared
numerous stories and opinions with me during the past few months. These comments plus the data
presented in this memorandum are quite disturbing. In addition, NSP will have a 100 bed housing
unit being built within its walls during the next year. Staff have shared their concerns that during
this project staff will be needed to assist with the contractors yet currently they have no extra staff.
Once it is built it will also require additional staff to operate the unit. Staff and inmates have also
contacted my office due to concerns about the timeliness and quality of medical care that has
resulted from low staffing levels.

I have shared this information with you (this and more will be in my annual report in September)
because I think it is vital that you know about these concerns. It also important to know that these
concerns are not ones that are being voiced solely by myself. The Ombudsman’s office, the FOP
and NAPE union members, inmates and others involved in the system have also expressed these
concerns or had discussions about these concerns. In the recent past, the Department has started to
implement a number of proposals to attempt to address staffing challenges (changes in salary,




merit/longevity pay, bonuses, leadership academies, Gallup initiative and others). It remains to be
seen how impactful these efforts will be but they are positive steps. It is also important to note that
these staffing issues impact more than just staff, the inmates and the operations of the facility. They
also can impact staff’s families and others as they create a great deal of uncertainty and stress for
those individuals and their lives outside of the Department.

In the meantime, | would encourage you to visit with Director Frakes or facility wardens, make
visits to NSP or other facilities or meet with the FOP and NAPE staff members (and any other staff
members for that matter) to learn more about the situation at NSP (and any other facilities that you
would like to learn more about). If you would like to discuss this situation with me please let me
know as I am always willing to meet with you.




Separate incidents put unit on modified

operations at State Penitentiary |
AUGUST 24, 2019

FOR IMMEDIATE RELEASE (19-46)
CONTACT Laura Strimple, Chief of Staff

OFFICE 402-479-5713 | laura.strimple@nebraska.gov

August 24, 2019 (Lincoln, Neb.) - A housing unit at the Nebraska State Penitentiary has been placed on
modified operations* due to separate incidents involving multiple inmates.

This afternoon, an inmate was assaulted by several inmates in his cell resulting in serious injuries,
including a fractured jaw. He was transported to a local hospital for treatment. Additionally, 11 inmates,
also in the same housing unit, were assessed and treated by medical staff at the penitentiary for being
under the influence of K2 (commmonly referred to as synthetic marijuana).

The assault on the inmate is currently under investigation. Findings will be presented to the county
attorney for determination of criminal prosecution. The NDCS disciplinary process will be utilized with
sanctions, such as the loss of good time, applied according to the rules and regulations. Aside from the
affected housing unit<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>